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THE CORRESPONDENCE OF 

M. CORNELIUS FRONTO 



M. CORNELII FRONTONIS 

FT M AURELII, L. VI RI, ALIORUMQUE EPISTULAE 


De Ferns Alsie7isilnis,\ (Js’alier, p 223). 

«■ 218 | MaOISTOO mcO 

Terns apud Alsuim quam fermtns cgcrimus non 
seribam tibi, ne et ipse angans et me obi urges, mi 
magister Lonum autem regressus domnuhm meam 
<lewter> febricitantem reppen Mcdicus dicit, si 
cito nobis me tu quoque 1 <si tu> 

tnleas, <ego> Hetior sim Nnm oculis spero te iam 
utentem sams visere .... Vale, mi magister. 

De Fer Ah 2 (Nalier, p 223) 

Domino meo Antonino Angusto 

Fenas Alsienses in novellae quid can 

tetur vineae ntque 3 quid multarum rustic 

arum Catonem quoque in oratione adversus Lepidum 
verbum cantan solitum commcmorasse, quoin ait 
statuas posit ns Ochae atque Dionysodoro effeminate , qm 

1 About eight lines are lost 
a In these lacunae twelve lines are lost 


1 On the Etrurian coast, twenty four miles from Rome 
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Marcus Antoninus to Fiionto 

162 A D. 

To my master. 

In what holiday- wise we have kept our holiday 
at Alsiuro 1 I will not put on paper, that you may 
not be j ourself troubled and scold me, my master. 
On my return to Lonum 2 I found my little lady 5 
slightly feverish. The doctor sajs, if we soon 

If you were well, I should 

he happier Tor I hope to see you already enjoying 
the use of sound ey es . . . . Farewell, my master. 


FnoxTo to Marcus Antoninus 


To my Lord Antoninus Augustus. 

Your Alsian liol id a} 

. . of m »ny rustic 

things That Cato also in Ins speech Against Lepidus 
mentioned a word m everyone’s mouth when be 
spoke of statues 4 set up to such unmanly creatures as 

* Half waj to Alsmm from Rome 

* Probablj his daughter Cormficia 

* According to Plutarch, Cato preferred that statues of 
himself should be conspicuous by their absence 
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magtras facercnt Id in . telint post redire 
. . . facit Opportune . . . cantandi luden 
dique lmtiuni capiunt. Et ... 1 paravit 

De Fer. Ala 3 (Naber, p 224) 

Ambr 217 j Domino meo Antonmo Augusto 

1 . Quid ? ego ignoro ea te mente Alsium isse ut 
ammo morem gereres lbique ludo et loco et otio Jibero 
quatriduum universum operam dares ? Nec dubito 
quin te ad fenas in secessu maritimo fruend 3 S ita 
comparans* m sole mendiano ut somno oboedires 
Cubans, deinde Nigrum vocares, bbros intro fer re 
inheres, mox ut te studium legendi incessisset,aut te 
Plauto expolires aut Accio expleres aut Lucretio 
delenires aut Ennxo incenderes, in horam istic 2 
Musarum propriam, quintam, redires mde bbns 
.... eres diss .... mitteres , Ciceroms si ser 
mones ad te detubssct, audires; inde <de>vius 
quantum potis ad 8 litus pergeres et raucas paludes 
ambires , <tum> vel, si videretur, aliquam navem 
conscenderes, ut 4 aetliere tranquillo in altum <pro 
vectus> portisculorum et remigum visu audituque 
te oblectares ; actutum inde balneas peteres, corpus 
Ambr 23i ad sudorem uberem commoveres, | convivium dtinde 

1 From opportune to paravit the Codex has eleven line* 
not deciphered 

3 Niebuhr istam , Rob Ellis istius, if of Fnnius. 

* For Mai's poteras 

* Buttmann for Cod r el. 
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Ocha and Dionysodorus rrho practised cooking . . 

a beginning 

of singing and placing 

TnoNTo to Marcus 

To my Lord Antoninus Augustus ^ A D 

1 What? Am I not aware tint you went to 
Alsium with the intention of indulging yourself and 
there giving yourself up to recreition and mirth 
and complete leisure for four whole dajs ? And I 
have no doubt that jou have set about enjoying the 
holiday at jour seaside resort in this fashion after 
taking jour usual siesta at noonday, j on would call 
Niger 1 and bid him bring in jour books , soon when 
you felt the inclination to read, jou would polish 
jour style with Plautus or saturate yourself with 
Accius or soothe yourself with Lucretius or fire 
yourself with Ennius, to the hour in that case 
appropriate to the Muses, the fifth 2 ... 

. , if he had brought you treatises of Cicero, 

) ou would listen to them , then j ou would go as far 
as possible ofF the beaten track to the shore and 
si jrt the croaking marshes , then even, if the fancy 
took jou, get on board some vessel, that, putting out 
to sea in calm weather, you might delight yourself 
with the sight and sound of the rowers and their 
timegners* baton, anon jou would be off* from 
there to the baths, make j ourself sweat profuselj, 

1 Not ment oned ogam lie would moat likely be the 
secretary or librarian of Marcus possibly hts anagnostes or 
tealer 

* Hus seems a punning reference to Quintos, the prae 
nomcn of b nn u« 

* The master of the rowers (something hi© our bosun) 
gave them the time bj the heats of a hammer or baton 
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rcgium ngitnrcs conchis omnium gcncrum, Phutmo 
ptscalu hannUlt, nt ilic mt, el saiahh, 1 aRihbus 
vctcrum saginnrum, nnttcis ponus bcllanis crustulis 
\ims fdicibus ciluibus pcrlucidis sine delator** nota. 

2 Quid hoc \crbt sit, qunens fortasse nccipe 
igitur Ut homo ego tnultum ficundus et Stnecae 
Annnct sectitor Faustim*! vim de Sullie Tausti 
cognomento fchcia nppcllo, cahcem \ero nnedclalona 
nola quom dico, sine puncto dico Nequc enim roe 
decet, qui sun tnm homo doctus, \oIgi verbis Faler 
num \inum *iut cahcem acentctum nppellare ’ s >am 
qua te dicam gratia Alsium, mantimum et aolup- 
tanum locum, et ut ait Plautus, loc<^ul^um lubrtcun * 
delegisse, nisi ut bene haberes genio, utique \erbo 
\etere ficeres nnimo volup 8 Qua, malum 1 r olup^ 
Immo, si dmndiatis verbis verum diceudum est, uti 
tu ammo ficeres itgtl — vigihasdico — nut ut faceres 
lal o aut ut faceres mo/e— labores et molestias dico 
Tu umquam volup? Volpem facihus quis tibi quam 
voluptatem condiment- Die, oro te, Marce, ideir 
cone Alsium petisti, ut in prospectu mans esurires 
Quid? tu Lorn te fune et siti et negotns agendis 
Ambr adfhgere nequibas* In apopsi J lucundiores 

tiln esse videntur mennm me ad 

pueros iq balneis esse resenbas liber 

mare ipsum munt, ubi alcedonia Sint, Hen 
feriatum An alcedo cum pullis suis tranquillo otio 

* Plant. Bud It i 10 * Plant. HU Qlor nr u S3 

* Plant Ann x m 1 cp tael = eaelu n cau = 

(Ennius) anti rot = nnlu ns (Lueilins) ef Pal Anthology 
\ i 8o, and Elizabethan usage, e g sor = sorrofl’ 
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then discuss a royal banquet with shellfish of all 
kinds, a Plautinc catch hook taken, rock haunting, as 
he savs, capons long fed fit, delicacies, fruit, sweets, 
confectioner} , felicitous wines, trinsluccnt cups with 
no informer s brand 

2 Perhaps jou will ask wlnt do )ou mein? 

Listen then 1 I as a min greatly eloquent and a 
disciple of Annaeus Seneca call Faustim 1 wines 
felicitous wines from I'austus Sulla s title, moreover 
when I speak of a cup without an informers brand, 
I mean a cup without a spot Tor it docs not become 
a man so learned as I am to speak in ever} da} terms 
of lalcmian wine or a flawless cup Tor to what 
end can I say that }ou chose Alsium, a seaside 
and pleasure resort and, as Plautus has it, a slip/ ery 
*pol, if not to indulge yourself and, in ancient 
parlance, take jour pleasu ? How — the mischief' 
— pleasu 5 Na}, if the truth must be told in 
docked words, that )0U might to }Our hearts con- 
tent indulge in natchm — I mean watching — , in 
labors — I mean labours — , in lexats — I mean vexa 
tions You ever indulge m pleasu > It were easier to 
reconcile you to a polecat than to pleasure Tell me, 
Marcus, I beseech you, have } ou repaired to Alsium 
onl} to fast with the sea in sight ? \\ hat, could }ou 

not wear } ourself out at Lorium with hunger and 
thirst and doing business ? W ith a fine view 

seem to }ou more delightful ? I remember (telling) 
you 

The very sea they say, keeps holiday, when the 
halcyon broods 2 Is a halcyon with her chicks 

1 The ager FaurUanus was part of the Falerman district 
Felix was a title of Faustus bulla Fronto is sarcastic in 
his allusion to Seneca whom 1 e disliked 

3 See Plutarch On It aUr Animats xxxv 
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dtgnfor est quam tu cum tuls libcris? . . . 
<\>ctcre<s> <tyr>nnnos 1 

3 \t cnim res plane lam postulnt — numstudium? 
mim laborem? num <vigilias?> num munera?* 
Quis arcus perpetuo intcmlitur? Quae fidcs per 
petuo substrictnc sunt J 3 Oculi conhendo 4 <tan- 
tum> clurant, qui uno obntxi obtutu Intcnssent 

Ambr k<j Hortus qui crcbro pangitur, ope <si> stercoris J in 
diget, herbas et holusculn niluli proertnt , frumento 
vero et solidls frugibus requietus nger debgitur» 
ubertns sob otio paratur 

4 Quid maiorcs vestn qui rempubbeam et im 
penum Romnnum mngnfs nuctibus auxerunt Pro 
avus tester summus bellator tamen liistriombus 
interdum sc dclectawt, et pnctcrea potaut satis 
strenuc Tamen cius opera populus Romanus in 
tnumplns mulsum saepc bibit At urn item testrum, 6 
doctum pnncipem et navum et orbis terranim non 
regendi tantum sed etiam pcrambulnndi diligentem, 
modulorum tamen et tibicmum studio deuncturo 
fuisse scimus, et praeterea prandiorum opimorum 
esorem optimum fuisse lam \ero pater vester, 
divinus die vir, protidentia pudicitia frugabtate 
innocentia pietate sanctimoma oranes omnium pnn 
cipum vntutes supergressus, tamen et pal ics tram 0 
mgressus est et bainum 7 mstruxit et scurras risit 

1 These two words do not appear m Mai Naber seems 
to have got them from du Rieti 

1 Cod illegible except for letter « 

* Mai has st str ttusono * Cornelissen for Cod eontuffio 

* Charisma (i 127) who quotes this passage, adds (fu#ro 
( duaram) 
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worthier of quiet ease than you with your children } 


3 But you sn\ tliat circumstances now plainly de- 
mand — not study surely? not toil? not wakeful- 
ness? not duties? What how is for c\cr strung 1 ' 
what chords for ever stretched 5 By winking alone 
can eyes keep their sight, which could not but fail if 
fixed in one unwavering stare A garden repeatedly 
planted, if it lack the aid of manure, heirs only 
weeds and stunted vegetables of no \alue , for corn, 
however, and staple crops land that has lam fallow 
is chosen ; rest restores fruitfulness to the soil 

4 What of your ancestors w ho enlarged the state 
and empire of Rome with huge additions? Your 
great grandfather, consummate warrior as he was, 
yet at times took pleasure in actors 51 and, moreover, 
drank pretty stoutly Yet thanks to him the Roman 
people often drank mead at Ins triumphs We 
know, too, that your grandfather, a learned ruler 
and a strenuous, loving not only to govern the world, 
hut to go up and down in it, was yet devoted to 
music and flute players, and was withal a right good 
eater of right rich banquets Again, your father, 
that godlike man, who in his foresight, continence, 
frugality, blamelessness, dutifulness, and personal 
righteousness excelled the vntues of all rulers, yet 
visited the palaestra, and baited a hook and laughed 
at buffoons 

1 Hor Oil n x 20 

* So Pn»c R ttf nd fin 


0 Galen, \ i 40G (Kuhn) sajs the same of Marcus 
7 The margin of Col has theatru i twice and implies that 
it was another reading Capit Vit Pti xi 2 says Pius was 
fond of fishing 
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5 Nihil dc Gmo Caesare dico acermno Cleopatrae 
Iiostc <post moecho >, 1 mini dc Augusto Liviae viro 
Romulum ipsum urbis hums conditorem, quom hos 
tiurn duccm manu comminus conserta obtruncavit 

Ambr 225 quomque spolia opimn J Teretno vexit, huncne tenui 
victu usum putas? Profecto neque esunens quis- 
qmm neque abstemius anmmm induxisset urgmes 
adultas de spectacuhs rapere Quid ? Numn senex 
sanctissiraus nonne inter hba et decimas profanandas 
et suovetaunlia m ictanda aetatem egit, epularum 2 
dictator, cenarum hbator, feriaruin promulgator 5 
Saturatura et fenatum dico E<x o>mn<ibus tu> ! 
esuriales fenas celebras ? Nec Chrjsippum tuuro 
praetenbo, quem cotidie ferunt madescere solitum 
Et pleraque . , « . Socratem <plane ipsum ex> 
Socraticorum Sytnposns et Dialogis et Epislufts exis- 
times hominem multum scitum et facetum fuisse 
Socratem intelleges Aspasiae discipulum, Alcibiadi 
magistrum 

6 lam si bellum mdixti ludo otio satietati volup 
tati, at tu dormi saltern, quantum Iibero homini satis 
est lntensius ad supremam .... ad lurainis 
.... 5 4 An tandem si jgnem de caeio nemo sur- 

i From the margin of Cod 

3 Niebuhr epuhnum for Cod epulorttm Cicero {Ve Oral 
m 10) says that the Epulonea were instituted by the 
pontifices 

8 So Crahm i » * 

J\ tcm hi • * 

* Query kor . • ■ ■ 

adrentum pro’t «i * i 
io 
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npuisset, sol non esset tibi satis ad uidicandum? 
Nae <tu> cum animo tuo reputes 1 cotidiano te 
mendacio adstnngi, quom te diera cogmtiom dare 
Ambr ko ais et nocte cognoseis, J turn sive condemnes sive 
absolvas mcndax futurus Si quempum condemnas, 
parwn caitsic uidetur 2 ais istuc quidem, si lucernae 
removeantur, nihil videri potent 

7 At tu obsecro vel ioco vel seno te exoran a 
me patere, ne te somno defraudes utique terminos 
diei et noctis serves Agere de finibus <nondum 
divi> 8 dms claros et nobiles Vesperum et Luciferum 
puta utnque demonstrationem sui quisque limitis 
ostendunt Hortim cogmtiom interesse postulat 
Somnus, nam se quoque 4 adfinem esse negotio et 
adtmgi iniuna ait Vellem autem tantum mihi 
Mgons ant studu ndesse, quantum adfuit quom ilH 
ohm nugalia conscnpsi, Laudem Fumi et Puhens 5 
Nac ego somm laudem ex summis opibus conscnp 
sissem 6 Nunc quoque, si tibi fabulam brevein 
Iibenti est audire, audi 

8 Iovem Patrem ferunt, quom res humanas a 
primordio conderet, nevom vi<tae> 7 medium uno 
ictu percussum in duas partes undique pares diffi 
disse partem alteram luce, alteram tenebris ami 
cisse, diem noctemquc appellasse, noctique otium 
diei negotium tradidisse Turn Somnus necdurn 
natus erat et omues pervigiles aetatem agcbint, 

* From the margin of Cod for text reputas 

| 1 ' S (La de») 
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stolen hre from heaven, would not the sun suffice 
jou for jour judicial duties? Do realise in your 
conscience that jou are tied to a daily falsehood, for, 
when you say that jou “appoint the day ’ for trial 
of cases and yet try by night, 1 then you are bound to 
be untruthful, whether jou condemn or acquit If 
jou condemn anjone, jou say, there appears to hate 
been gross negligence , where indeed but for the 
lights nothing could appear at all 

7 But do, I beseech you, in jest or earnest let 
j'ourself be persuaded by me not to rob yourself of 
sleep, and to keep the boundaries of day and night 
distinct Imagine that two noble and illustrious 
litigants, Evening and Morning, are having a law 
suit about boundaries not j et marked out I ach 
party puts in a description of Ins ow f n frontier 
Sleep claims to inters enc in their trial, for he too is 
connected with the business, and declares that he 
sufTers prejudice Would that I had as much vigour 
and enthusiasm as I enjojed when long ago I com 
posed those trifles in praise of Smoke and of Dust 
Verily I would base written a eulogy of Sleep to 
the top of my skill l Now, too, if you care to hear 
a short apologue on Sleep, listen 

8 llicj tell us that rather Jo\e, when at the 
beginning of tilings he was founding the human 
race, with one stroke clase asunder the continmt\ of 
man s lift into two parts in c\en respect equal the 
one he clothed with light, the other with darkness, 
called this dna and that nijjit and assigned to night 
rest and to d»\ work As \et Sleep had not !>ccn 
born, and all men passed their whole lues awake 

*00 lxxl 0 { 1 (of Mnreu*) Imr St« I 
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Am w ji9 srd quits noctuma t Igiltntlbus pro somno ndhoc 1 * j 
cnt promulgntn Paulatlm delude, ut sunt Ingenn 
liomlnum Inqulctn et ngltnndl ct turbmdi cupida, 
noctcs dlcsquc ncgotils cxcrcclnnt, honm otio 
nulhm impertibntit I urn Jovcrn ferunt, ubi hm 
turgm ct tndimatiia noctunui slsti ct noctcs quotjue 
compirrndinnn xiderct, 8 cum corde suo ngita^sc de 
suis geminnls fratnbus unum pracficcrc, qut ,l0C ^ 
ntquc otio Itomtnmn curnrct Ncptunum multns ct 
grates enns umritlnins causntum, nc fiuctus terras 
totns cum montibus obruerent ne'e motu 3 ' enti 
cunctn funditus pcrcelkrcnt, stkas ct sata ndicitus 
hnunreut , Ditem quoque I' itrem causntum inulta 
opera multnque cura ttmpln infcra 4 aegre coer 
ceri, ammbus ct paludilnis et stngms St)gus 
Acbcruntcm negre commoemri, cancm denique cus 
todem npposuisse umbns tcrritnndis quae nufugere 
ad superos cupercnt, clque cam trinas latrandi 
f luces oc trmos hiatus trinasque dentium fonnidines 
addidisse 

9 Turn Iovem deos abos percontntum ammndter 
tisse, gratiam vigilne abquantum pollere , lunonem 
plerosque partus nocturnos ciere , Minervnm artmm 
Ambr 2 H atque nrtificum magistrom | multum vigilari velle> 
Maitem nocturnas eruptiones et msidias muta re 
luvare , Yenerem vero et Liberum multo maxime 

1 This word is doubtful 

* Hemdorf for Cod videaL 
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But in lieu of sleep the hush of night had been 
hitherto established for wakeful men Then, little 
by little, men’s disposition being restless and prone 
to action and excitement, the) began to employ 
nights as well ns da\s in business, giving not an 
hour to rest Then they say that Jove, seeing that 
now quarrels and rccogni7anccs Mere fixed for the 
night, and suits Merc even put off from one night to 
another, took counsel m ith Ins oun heart to set up 
one of lus own brethren to preside over night and 
the repose of mankind But Neptune pleaded Ins 
many heavy cares upon the seas, that the naves 
should not overflow m hole lands, mountains and all, 
or cyclones in their fury level every thing n ith the 
ground and suck up the woods and the crops by 
their roots Tatlier Dis too made his plea that 
hardly with immense pains and immense anxiety 
Mere the nether precincts kept under control, hardly' 
Mas Hades impaled in on every side with rivers 
and manshes and the Stygian fens, that he had 
even set up a watch dog to terrify any Shades that 
had a mind to escape to the upper air, and had 
given him to boot a triple throat for barking, three 
gaping jaws and threefold terror of teeth 

9 Then Jove after question had with other Gods 
perceived that a liking for Makefulness Mas consider 
ably m the ascendant, that Juno called most children 
to birth at night , that Minerva, mistress of arts and 
artificers, was for much Makefulness, that Mars by the 
silence of the surroundings aided nightly sallies and 
ambuscades , that Venus, houever, and Liber were by 


* Hauler {Pm d Phil 41, p 79) reads coortu 

* Liter vi 141 
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pcrnortnnlllms fa\ ere. Cnpit turn consilium lup 
ptUr Sontnl proerctndi cumqtie In detim numcrum 
adsciscit, nocli ct olio prufiut cique elates oculorum 
trndit Hcrbirum qiioquc sucos, quibus corda 
liominutn Somnus copirct, suis Iuppitcr minibus 
temperas it* securiUtu ct soluptatis herbac tic each 
iicmore mlscctic, tie Acheruntis nutem pratis lt-ti 
hcrbi petiU Tius lets guttnm unnm aspersit sed 1 
itmmnmn, qumtn disannul intis lacnina esse solct 
IfoCt tnquit, sttco soporem homimbus per oculontm 
rcpw'ufrt tnnga • cundt quibus tnngans thco post pro 
cumbent el orlubus morluts unmobites taccbunl Turn lu 
tic Unielo, nam tnenl el pnulo post, uh evtgilaiertnl, 
exsurgcnl 

10 Post id Iuppitcr alas non ut Mcrcurio talares 
sed ut Amon humcris exnptns Somno adnexuit 
Non enmt le solas, nit, el 5 talan ornalu ad pupulas 
hominum el palpcbras tncurrere oporlet <aul> s currult 
slrepilu el cum Jremilu equcslrt, sed plactde el clemenler 

Arobr sis ptnms tenens m modum hirun ] dmum ad volar e nee ut 
columbae alts plaudere 

11 Ad hoc, quo mcundior homimbus Somnus 
esset, donat ei multa soninia nmoena ut, quo 
studio quisque devinctus esset, aut 4 lnstnonem m 
somnus fautor spectaret, aut tibicinem audiret, aut 
aurigae agitanti 5 monstraret, milites sommo vm- 
cerent, imperitores sommo tnumpharent, pcregri- 

1 For Cod (tspfrstsse Brak man would supplj ferunt, 

* Rihrena for Cod aut 8 Heindorf 

4 For Cod ut, and so in the two following cases 

* For Cod agitandi Pearce (cp Suet Vttell si) 
suggests mtnittrartt 
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far the most in faaour of the night makers Jupiter 
then made up Ins mind to beget Sleep, and enrolled 
lnm among the Gods, set him in charge of night 
and repose, and ga\e into Ins keeping the kejs of 
men’s ejes He also mixed with his own hands the 
juice of herbs, wherewith Sleep might soothe to rest 
the hearts of men The herbs of security and 
delight he culled from the groves of Heaven, but 
the herb of death was sought in the meadows of 
Acheron Of that death he mingled but one drop 
and that the tiniest, as is the tear of one who would 
hide Ins tears 

Jl tlh this juice , said lie, tnshl slumber into men 
through the ga ten ays of their eyes alt, into whom thou 
dost thus instil it, mil thereafter at once fall down and 
he prone ruth limbs motionless as though dead But 
fear thou not, for they mil be alive and anon, when they 
awake, will rise again 

10 That done, Jupiter furnished Sleep with 
wings, not ns Mercury s attached to the ankles, but 
like Love s fitted to the shoulders For thou must 
not, said he, dash into the eyelids and pupils of men 
with sandals and winged ankles, with the whultng of 
chariots and the thunder of steeds, but fy to them qmetlu 
and softly tilth gentle rungs like a swallow and not with 
clapping of pinions like pigeons 

11 Furthermore, that Sleep might be the more 
welcome to men, he endowed him with many a 
lovely dream that, according to each sleeper s fu our 
ite hobbj, he might — in his dreams — either watch 
an actor and clap him or listen to a flute player or 
shout ad\ice to a charioteer in his course, that 
soldiers might conquer and generals triumph 1 — in 

* cp Lucan, Phars tu 7tt 
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nanlcs somnio red i rent Ea sonima plcrumque ad 
verum comertunt 

12 Igitur, Mnree, si quo tibi somnio hinc opus 
est, censeo libens dormias tantispcr dum quod cupis 
quaque exoptas Mgihntt tibi optingat 


Dt Fer A Is 4 (Nnber, p 230). 

Maoistro meo salutem 

Modo recepi epistnlim tunm, qua confestim 
fruar Nune emm iniminebant ofhcia Sunrapairjjra 
Interim quod cupis, mi minister, breviter ut occu 
patus parvolam nuntio nostram melius valere et 
mtra cubiculum discurrere 

Dictatis his legi litteras Alsienses meo tempore, 
mi magister, quom aln cenarent, ego cubarein tenui 
cibo con tent us Iiora noctis secunda — multum, i Q q uls ’ 
coliortatione mea <commotus> * Multum, mi mag 1 * 
ter, nam verbis tuis adqmevi saepiusque legam ut 
Amtr 149 saepius adquiescnm Ceterum verecundia | officii, 
emu ^ quam sit res lmperiosa, quis te mngis norit ? Sed or o 
te, lllud quid est, quod in fine epistulae manum 
condoluisse 1 dicis? Illatenus dolueris, mi magister, 
si me compotem voti di bom faciunt Vale mi 
migister optime, <f>tX6<rropyt 2 av$ptuirt 

1 Naber for Cod eonsolnxsse 

* hee j p 280 Lit "man of warm affections 
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their dreams, and wanderers come home— in their 
dreams Such dreams general!) turn out true 
12 So, Marcus, if ) ou need a dream hereafter, 
I adusc jou to sleep with n will, until such time ns 
what ) ou desire and ns jou wish it mn) fall to )our 
lot in )our waking hours 


Mancus Antovisus to Fiionto 

To mv master, greeting 1C2 a d 

I hue just received jour letter, which I will 
enjoy presentl) For at the moment I have duties 
hanging over me tint can hardly be begged off 
Meanwhile 1 will tell jou, my master, shortly, as I 
am busy, what you want to hear, that our little 
daughter 1 is better and can n n about the bedroom 
After dictating the above I read the Alsian letters, 
mj master, at my leisure, while the others were 
dining and I was lj ing down at eight o clock, e atisfied 
with a light repast Muck good has vxy aduce done 
you, you will say 1 Much, my master, for I have 
rested 2 upon your advice, and I shall read it the 
oftener that I may the oftener rest upon it But 
who knows better than j ourself how exacting a 
thing is obedience to duty ? But what I beseecli 
jou is that which jou say at the close of your letter, 
that your hind pained jou If the Gods are kind, 
mj master, and },rant mj prajers, jou will not have 
suffered pain since Farewell, my best of master*, 
man of the warm heart 

1 l’robably Comtfic a 

* A play on the word 
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(Kfcl^r, p. 217 ) 

in Hello pAivrmeo 

<Ai> Antonlnuni Imj>cnlorcm > 

Ambr 524, 1 . » . . <qui dcus Un>V nm K cnu d gcntetn 

su° wlnff Hotnnnani, ncquo ammo pitltur fntisei nos interduro 
ct pclli ct \ulm.rnn An cunctctur de multibus 
nostns Mars Pater illn cl u t rc J — 

Lgo quoin gcntti t turn monturos sent el et ret sttsluh , 

Vraelcrca, quom in terine or firm vast ob defendenditm 
i mpenum, 

Sctbnm me in morltfcra Leila non tn cjiulas miUere 

Hnec aerba Tclunio Iromno bello de suis liberis 
semel elocutus cst, Mnrs de Rommis saepe mul 
tisque in bellls hoc carmine usus est Galhco bello 
apud Albnm, Sammti npud Caudium, Pumco ad 
Cnnnns, Hispanico npud Numantiam, Iugurthino 
npud Cirtam, Partbico nd Carrbas Sed semper et 
ubique aerumnas adoreis terroresgue nostros trium 
phis commutavit. 

2 Sed ne nimis \etera alte petam, vestrie fnmibae 
e\emphs utar Tnnni proau vestn ductu aus- 
picioque nonne in Dacia captus vir consulans? 

1 Heindorf 

* From Ennius’s tragedy Telamon quoted also by Cic 
Tttse m 13 Fronto adapts the words of Ennius «n»cn 
are ad Troiam Qu in mill ob defendendam Oraeaai i He also 
lias morl\fcrum bellum 
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On the Parthian War 1 
To the Emperor Antoninus 162 a d 

1 ... . The God w ho begat the great Roman 
race has no compunction in suffering us to faint at 
times and be defeated and ■wounded Or would 
Father Mars hesitate to say of our soldiers the 
words ? — 

Full ntll 1 knen it hen J begot you, you nould die 
I reared you for that end , 

Aye, when I sent you forth the ntde norld through the 
empire to defend, 

Full tiell I knew to dead ly liars and not to feasts my 
children 1 should send 

Fhese words were uttered by Telamon to Ins sons 
once m the Trojan war But Mars has spoken of 
the Romans in the same strain many a time and m 
man) a war in the Gaulish war at Alba, 2 in the 
Samnite at Caudium, 3 in the Punic at Cannae, 4 in 
the Spanish at Numantia, 3 in the Jugurthme at 
Cirtn, n in the Parthian at Carrlne 7 But always and 
e\er) where he turned our sorrows into successes 
and our terrors into triumphs 

2 But not to hark back too far into ancient times, 

I will take instances from )our own famil) A\ as 
not a consular taken prisoner in Dacia under the 
leadership and auspices of jour great grandfather 

1 The rartluan war broke out soon after the death of 
rms. Fromo is consoling Marcus for a disaster in Armenia 
m Severiauus the legatua at d J is legion were destroyed 
nt Hegcia in IG2 bv the Tar*! ins. See also Print. Hut 
/n * July 1G TOO B C. 

■ 321 fc.c. 4 Aug 2, 21G » c. *]3 Sbc 
4 Apparently tl e defeat of All mis in 109 B.r is reant. 

62 b.c. 
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Nonne a Partins consularis aeque vir in Mesopotamia 
trucidatus? Quid? avo vestro Hadnano impenum 
optinente quantum militum ab Iudaeis, quantum ab 
Britannis caesum Patre etiim vestro imperante, 
qui omnium principum <fehcissimus erat > 1 
kmbr 235 j Si Marso quis patre natus viperas lacertas 
2siand d< >32 et natnces timeret, nonne degenerasse videretur*? 

paucuhs diebus in fascns tenentur, ilb in 
panius degunt omnera aetatem 3 

3 Itaque bonus llle impel ator venire 

captivos jubebat sint mgratus Quid ego, 

quippe cui Piscibus in caudis est <virtus>, 

avibus in pennis, angutbus serpendi vi <l u0 

Arnbr 2°8 quis | et glonam Romani nominis restituen 

dam et insidias fraudesque hostium <puniendas>, 
quae companti vendere nugaci con 

sulta sunt tam<en> lure meritoque 

Ambr 2_7 neque | vocent paratos progredi remanere, 

poiro retro, lllic <istic > 6 Haudquaquam utile est 
homim nato res piosperas perpetuo evenire fortunae 
variae magis tutae 

4 Et cmagnis firmatus> opibus et omnium quae 
cumque intenderat sine ofFensione potitus, <ro y- 
crates> 6 mini ra aetate agunda dun aut acer i 

1 Niebuhr, but perhaps paca'issunus A lacuna follows of 
not less, as it seems than a page 

* F rom the margin of Coaex 

* From margin of p 232 of Codex. 

* Or possibly rob ir • Mai . 

* Hemdorf, who also suggeste l ifd'gxsset below Theo ^ ^ 
long insertions are my own merely to make a reac L a v 
translation possible They mostly differ from Naber s o 

in lications as there are m the Codex have been followed 
11 



M. CORNELIUS TRONTO 


Trajan? 1 Was not a consular likewise slain by the 
Rartluans in Mesopotamia? 5 Apun under the rule 
of jour grandfather Hadrian what a number of 
soldiers were killed bj the Jews, 3 what a number bj 
the Britons'* Even in the principle of your Tathtr, 
who was the most fortunate of princes 
Should we not think the son of a Mnrsian 6 father 
degenerate, if he were afraid of wpers, hoards, and 
water-snakes ? 6 are kept a few dajs in 

swaddling bands, the others pass their whole lives in 
rags 

3 And so that excellent emperor 7 bide 

his captives be sold The strength of 

fishes lies in their tails, of birds in their wings, of 
snakes in their power of crawling 

both the restoration of the presttge of the 
Roman name, and the punishment of the enemy’s 
traps and treacherj, 

call upon those to halt 
who are readj to advance, forward, backward, here, 
there It is bj no means advantageous to a man 
that is bom of woman that prosperity should always 
attend him changing fortunes are more secure 

4 Take Polj crates 8 strong in his vast wealth, 
and successful without a stumble in all that he 
undertook, he is said m the course of his life to 
have experienced no hard fortune or disappointment, 

1 Longinus, sec Dio lxvm 12 

1 Maximus , see tb d Ixvin 30, and below, Pnne Ihsl 

fin s See Dio, lxix 14 

* Not recorded elsew here , but see Spirt Yit IJadr 5 

* The Marsians were suppo cd to have power over snakes 
seo Plmy, h If vn 2 , xxv 5 

* In this gap (Ami r 231) there was a reference to the 
Parthians as we see from a marginal note 

1 Trajan (?) * Tv rant of bamos, who died 522 b c. 
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cxpertus esse dicitur, quin sub manus quom cuncta 
<rcdeglssct> prorsus cJinbcrctur omnium regum> 
bcitissimtis <Cui, ut fertur,> rex Aransis Acgyp 
tins sapiens fortune de cxmua 1 consultus, scnptis 
farmhanbus Iitteris suisit semet 3 ipsum voluntano 
abquo damno scicns mult tret eoque dolore <deis 
invidis se concilnrct> . . . <ille nutem aureo> 

habebat <in> nnulo imnuprctio summo 3 facie ex 
jmia lapidem smaragdtim, <quam prae ceteris suis 
boms rebus . . . aest»nabit> Eum Polycrates 

anulum nave longi in nltutn provectus sponte in 
m ire abiecit, unde numquam postilli emergeret 
5 Turn quod sciens sponteque <fecit > 4 ibiectum 
lapidem dolebat. <Sed mox grindem> piscator 
<piscem retibus> saepe <iactis tandems n ictus, 
indignura duxit ad \emles deferre, ^ed digmtati 
parens regi obtuht Rex gratum acceptumque 
ambf 2*2 babuit J s<ibique> apponi mssit quo iusso piscique 
opera <data> se<rvi> contrectantes <eum> anulum 
in alvo repertum id regem gaudentes detulerunt 
Turn Polycrates htteras ordine de casu et posllinunio 
anub perscnptis ad regem Amasim mittit Amasis 
magnum et maturum malum Polycrati comectms 
amicitiam hospitiumque renuntiat, ut alieno potius, 
suo quam Iiospiti aut amico fortunam commutatam 
ipse minus aegre ferret. 

1 CcmI forluna/issim * Heindoif reads forlunat peritiss\inuj 

* Mai -Brakman says the Codex has a n per {’) 

* In the Codex follows smaragdum. 4 Brahman 
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such ns to prevent him, when he had brought every' 
thing under his power, being counted the most 
fortunate of all kings To him, as the story goes, 
Amasis the wise King of Egypt, being consulted 
about his unique good fortune, wrote a friendly 
letter, advising him of his own accord to inflict 
some loss knowingly upon himself, and by that 
penance disaun the envy of the Gods .... Now 
he had an emerald of extraordinary lustre set in a 
gold ring of the finest workmanship, which lie valued 
nbo\e all Ins other possessions Polycrates putting 
out to sea in a ship of war, cast this ring of his own 
accord into the water, making sure that he should 
never afterwards see it again. 

5 . Deliberate and picmeditated as his act had 
been, he subsequently regretted the jewel he had 
cast away. Rut shoitly after a fishennan, who with 
repeated casting of Ins nets had at length caught a 
huge fish, thought it too fine to take to the dealers, 
and in virtue of its excellence presented it to the 
king. The king was much pleased with the gift, 
and ordered it to be served at Ins own table. When 
the slaves in pursuance of this order were busy with 
the fish prepiring it for the table, they found the 
ring in its stomach and brought it joyfully to the 
king. Then P0I3 ciates sent King Amasis a letter 
with full particulars of the sacrifice and recoveiy of 
the ring. \\ hereon Amasis, forecasting for Poly- 
crates a disaster signal and speed) , renounced all 
friendship and ties of hospitality with him, that 
when Ins fortune changed he might regard it with 
less concern ns afTecting a stranger rather than his 
own guest or friend. 


*5 
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G Scil sommum filhe Polvcnti ntti ante wiigne 
optjgcmt Patron suum *jdcre sibi usa erat aperto 
ntquc edito loco sublimcm ungui et livi lo y w c * 
Solis minibus Uinoli nutein hetam et pmguem 
fortunam portcmli co 1 * somnio lntcrpretuti Sed 
omne contra cicmt Nam deceptus nb Oroete 
Perse Poty crates ciptusque in crueem snblatus est 
Ita ci cructinti sommum cxpeditum Minibus 
<enim Iovis quom pluerct lavibitur, unguebatnr 
Solis, dum ipse e corporc liumorcm cmitteret> 
Huiuscemodi 3 exorsus <febces ha>bent <exituni> 
interdum <infaustum> Non est cxultindiiin niraia 
\rabr 221 et diutina prosperitate, | nec si quid malae pugnie 
accident defetiscendum Sed wctoriam brevi spen, 
nimque semper m rebus yestis Romanis crebrae 
fortunnum commutationes extiterunt 

7 Quis ita ignirus est belhcirura memoriarum, 
qui ignoret populum Romanum non minus endendo 
quim caedendo imperium pepensse ? legiones nos 
tris siepe <fusas fugi^tasque armis barbaroruni 
esse ? Quimvis in<festi et > 5 truces tauri subigi 
lungendo domiuque potuerunt aeque ac 6 nostn 
exercitus olini 7 sub lugum missi sunt Sed eosdem 
illos, qui sub mgum egerant, paulo post ante trnun 
phum nostri egere et captivos sub corona vendidtre 

1 For Cod porfendier 3 Chiefly from Mai 

3 Mai huuts [fabnlae] , Mdhl) / nut*que modi 

4 Alan 1 Brakman 8 For polue) e x praequa n 

7 Tor Cod sill , Naber xlli 
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6 But the daughter of Poly crates had previously 
had a rem irhable dream She had seemed to see her 
father, raised aloft on an open and conspicuous spot, 
being laved and anointed by the hands of Jupiter 
and the Sun Hie diviners read the dream as 
foretelling a rich and happy fortune 1 But it turned 
out wholly otherwise lor Poly crates, beguiled by 
Oroetes the Persian, was seized and crucified And 
so the dream was fulfilled in Ins crucifixion For he 
was laved by Jove s hands w hen it rained, and 
anointed by the hands of the Sun, when the dew of 
agony came out upon his shin Such prosperous 
beginnings as his have not seldom a disastrous 
ending There should be no exultation over exces 
sive and prolonged prosperity, no fainting away 
when a reverse has been sustained You may 
soon hope for a victory, for Rome in her history 
has ever experienced frequent alternations of 
fortune 

7 Who is so unversed in military annals as not 
to know that the Roman people have earned their 
empire by falling no less than by felling? that 
our legions have often been broken and routed 
by the arms of barbarians? It has been found 
possible to subject to the yoke- and to tame bulls, 
however savage and dangerous, and m the same way 
our armies have in former times been made to pass 
under the yoke But those verv foes, who forced us 
under the yoke, have our generals but a little later 
forced to march at the head of their triumphs and 
have sold them as slaves by auction 

1 Periander the tv rant of Corinth had a similar dream 
* n d Artemidorus (a writer of the time of Marcus) On 
Ifrtams 4, aaid it signified great honours and riches. 
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8 Post Cannensem chdem Poenus iraperator anul 
orum aureorum, quos caesis equitibus Romanis Poem 
detraxerant, tres modios cumulatos misit Cartha 
ginem Sed non multo post Carthago capta est 
illis, qui anulos detraxeiant, catenae inditae sunt 
In ea pugna Scipio quantum liomintim Poenorum 
Afiorumque cepit aut occidit aut in deditionem 
accepit I Si eorum linguas resecan imperasset, 
natera onustam linguis Romam inegisset 
Ambr 216 9 Quod te vix quicjquam nisi raptm et fitrhm 

legere posse prae cuns praesentibus scripsisti, & c 
memmeris et cum ammo tuo cogites C Caesarem 
atrocissimo bello Gallico cum aba multa mihtana 
turn etiam duos De Analogta libros scrupulosissimos 
scripsisse, inter tela volantia de nominibus declin 
andts, de verborum aspirationibus et ratiombus inter 
classica et tubas Cur lgitur tu, Marce, non minore 
mgenio praeditus quam C Caesar, nec minus online 
insigms nec paucioribus exemphs aut documents 
fnmilianbus instructus, non vincas negotia et 
mvcnias tibimet tempora, non modo ad ontiones 
et pocmata et historias et praecepta sapientium 
legenda sed etiam syllogismos, si perpeti poles, 
resolvendos 1 


i lie quotes Marcus s own phra«c («ee abo\c 4 l Ante 1 
ii l)m the letter from Mintnnme (probably) where filarc 
trying to geta little respite from the anxieties caused v 
the Parti un invasion of Roman provinces and the di*»« e 
at Flegeuu 

*8 



M CORNELIUS TltONTO 

8 After the disnster at Cannae the Carthaginian 
general sent to Girth age three bushels of golden 
rings heaped up, winch Carthaginians lnd drawn 
from the fingers of Roman knights slain in the 
battle But not many years later Carthage was 
taken, and chains were put on those who had drawn 
off the rings In that battle what a multitude of 
Carthaginians and Africans did Scipio capture or 
slay or reduce to submission 1 Had he given orders 
for their tongues to be cut out, he could have sent 
into Rome a ship freighted with the tongues of his 
enemies 

9 With respect to what you say that you can 
scarcely read anything except by snatches and by 
stealth 1 in your present anxieties, recall to your 
mind and ponder the fact that Gaius Caesar, while 
engaged in a most formidable war in Gaul wrote 
besides many other military woiks two books of the 
most meticulous character On Analogy, 1 discussing 
amid flying darts the declension of nouns, and the 
aspiration of words and their classification mid the 
blare of bugles and trumpets Why then, O Marcus, 
should not you, who are endowed with no less 
abilities than Gaius Caesar, and are as noble m 
station and fortified by no fewer examples and 
patterns at home, master jour duties and find time 
tor j ourself not only for reading speeches and poems 
and histones and the doctrines of philosophers but 
also for unravelling sjllogisms, if jou can endure 
so far 

* Cicero quotes this work (Brutus 12) as meaning De rations 
Baltne toqi mdi Caesar wrote it while crossing the Alps on 
hta way from his u inter quarters at Luca, in north Italy, to 
the ecat of war m Gaul 
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10 Nunc, ut orationcm Islam M Tulll, quftm tibi 
fcgcndnm mhi, pnucis commcndcm Mi!» profecto 
it« \aletur, ncmmcm umquani ncquc Romans neque 
Grntcorum lingua faeuiulius in continue populi 
laudatum qtintn Gnacus Potnpcius in ista oratione 
Inudatus cst ut mfhi illc videntur non tta sms 
urtutibns ait Ciccronis Inudibus Magnus nomiflatus . 1 
Turn practcrca inultn istic rcpertcs priesentibus 
const fns tins capita opte considcrata, de ducibus 
Ambr 215 cxcrcituuro dt{Iigendis,de commodis socionun, tutew 
provmciaruin, tli<sciphna quibtis artibu* 

praeditos esse oportent itnpcratores bclla et cetera 
ge<rentes > 3 tractatus quos 

intentionem consuevi Ne veum 

quit ego intento mmore \cl ahquando re 
praesentatns has res arbitror profuturas Velis dunt 
taxat Et si quis quod 4 Neque mil» 

succenseas, quod non mea roanu tibi rescnpsenm, 
pracsertira quota a te tua manu senptas Iitteras 
accepenm Digitis admodum imalidis nunc utor et 
detractintibus , turn haec epistula multorum verb 
orura indigebat , 5 mea nutem dextera manus bac 
tenipestate paucarum htterarum 


Ad Antonmum Imp l l (Naber, p 04) 

vat 83 orf | MagisTro meo 

ftonum annum, bonam salutem, bonam fortun 
am peto a deis die nuhi soJJemm n rtaJi to o, com 

* Ac usn pnfns is apparently the reading of the Codex 
according to d i Rieu T1 o margin of Cod has cop o nmtttu 

* Buttmann for CocL de turn Brahman prefers <« 
fends d s Cum for discipline unlit urn* 

3 Bral man 

4 Twenty six lines are lost 
3° 



M. CORNELIUS FRONT O 


10, Now to say a few words in praise of that 
speech 1 of M. Tullius which I sent you to read. It 
seems to me the very truth that no one was ever 
praised either in Greek or Latin before an assembly 
of the people more eloquently than Gnaeus Pom- 
peius in that speech, so much so that tome he seems 
to have earned his title of Great not so much by 
reason of his own merits as of Cicero’s praises. 
1 hen besides you will find in it many chapters full 
of reflections well suited to your present measures, 
touching the choice of generals, the interests of 
allies, the safeguarding of provinces, the discipline 
of soldiers, the necessary qualifications of com- 
manders for duties in the field and elsewhere .... 


because I think that these considerations, even 
occasionally brought forward with greater earnest- 
ness, would be profitable. At all events you would 

wish it ; and if anyone Do not 

be offended with me for not having answered your 
letter in my own hand, and that though the letter 
I had from you was in yours. My fingers just 
now are very weak and refractory; then this epistle 
required many words, but my right hand is at this 
moment one of few letters. 

Maucus Antoninus the Empehor to Pronto 

To my master. A ' D ' 

A good year, good health, good fortune do I 
ask of the Gods on this your birthday, a red-lcttcr 

1 Surely the Pro Ijtgt d/WntJuj j bat Mai refers it to a 
H*~cch on th e Mithridatic War. 

* lltiltm. for Cod Pwhajn nu'.'.m ru-n . . . 

would Eland. 
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potemque me voti fore confido, »am quern sponte 
dci ruvisse volunt et dignum ope sua ludicant, eum 
commendo bemgmtnti eoruni Tu quom alra laeta 
biha, mi magister, in tuo animo festo hoc die 
agitabis, numerato apud te qui tc valde dihgant 
m ns prim is htmc tuum discipulum ponito, mibi 
Dominum meum fntrem, ra6u <j>t\ ourd? a-i avOpw 
•jrovs Vale, et perennem roultis anms bonam 
valefcudmem, mi magister, optine iaetissimus in 
colurmtate filiae nepotum generi 

Nostra Faustina reficit samtatem Pullus noster 
Antoninus aliquo lenms tussit Quantum quisque 
in nidulo nostro 1am sapit, tantum pro te precatur 
v*t. os Iterum atque iterum ac j poi ro in longnm senectam 
bene vale, iucundissirae magister Peto a te se 
impetratum sit — ne te ob diem natalem Cornificiae 
Lorium vexes Dis volentibus Romae paucis diebus 
nos videbis Sed post diem natalem tuum, si me 
amas, nox quae sequttur 1am placide quiescas sme 
ulbus instantis ofhcu cogitatione Hoc Antonmo 
tuo da sollicite et vere petenti 

Ad Antoninum Imp i 2 (Naber, p 94) 

Antomno Auousto Fronto 

1 Sem huic ct, ut tu appellas, magistro tuo 
bona salus bonus annus bona fortuna res omms 

* Hor Od rv xi 17 

* t ictonnuB, who married Gratia about ICO 
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day 1 for me, and I am assured that they will grant 
my prayer, for I commend to their bounty him 
whom the Gods themsehcs delight to aid and deem 
worthy of their help. You, my master, when other 
joyous thoughts piss through your mind on this 
}our festal day, count over to yourself those who 
dearly love you : among the chief of these set tins 
your pupil, set the Lord my brother there, both of 
us men that love you passionately. Farewell, my 
master, and may you for many years to come enjoy 
unbroken good health with your daughter, grand- 
children and son-m law 3 spared to make your 
happiness complete. 

Our Faustina is recovering her health. Our little 
chick Antoninus 8 roughs rather less. The occu- 
pants of our little nest, each as far as he is old 
enough to do so, offer prayers for you Next year 
and the year after and right on into a long old age, 
most delightful of masters, may }ou have the best 
of good health I ask of you — and do not refuse 
me — not to take the trying journey to Lorium for 
Comificia’s 4 birthday’. God willing, you shall see 
us at Rome a few days hence But if you love 
me, pass the coming night in peace and quiet without 
attending to any business however pressing Grant 
tins to your Antoninus, who asks it with sincerity 
and concern. 


t? . . lt)J A.D. 

rno\ro to Antoninus Augustus. 

1. For tins old man and, as you style him, your 
master, good health, a good year, good fortune, 

* Antnmnua (Geminus) and Lucius Aurelius Cotnmodus, 
afterward* emperor, were bom on Aug 31, 161. The former 
died four j ears later. * The daughter of Marcus 
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bona, quae tu scnbis eo 1 te mihi ab deis die tibi 
sollemmssimo nitali meo precatum, omnia mihi ista 
in te tuoque fratre sita sunt, Antonme meo cordi 
dulcissime quos ego postquam cognovi meque vobis 
transdidi, nihil umquam prae vobis dulcius Iiabui 
neque h ibere possum , tametsi alios annos totidem 
de mtegro, quantum 2 mm, mi am Hoc lgitur unum 
coniunctis precibus ab deis precemur, uti vos in 
columes etflorentes et reipublicae famihaeque vestrae 
prospere potentes aetatem longam degatis Nec 
quicquam est praeterea, quod ego tanto opere vel ab 
vat £>7 deis vel a forte fortuna vel a nobis ipsis impetratum i 
cupiam, quam ut vestro conspectu et adfatu ves 
trisque tam lucundis litteris frui quammihidiutissime 
liceat, eique ego rei, si fieri posset, repuerascere 
opto 

2 Nam quod ad ceteras res alioqui adtinet, sit 
vitae est. Video te, Antonme, Principem tam egre 
gium quam speravi, tam lustum tam innocentein 
quam spopondi , tam gratum populo Romano et 
acceptum quam optavi , tam mei amantem quam ego 
volui , tam disertum quam ipse ^oluisti Nam ubi 
primum coepisti rursum velle, ml offuit interdum 
noluisse Fieri etiam vos cotidie facundiores video 

1 Cod ea 8 Query qttol t am. 


1 So Melito in hu Apolojy (Lus II E iv 20, 5 7) call* him 
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e> erytliing good, which you wnte jou have prayed 
of the Gods for me on this im birtlida}, abme all 
others a red letter da} forjou — all these good things 
are in 3 our keeping and 3 our brother’s, O Antoninus, 
sweetest 303 of m3 heart: whom, since I lm\c known 
30U and given myself up to 3 011/ 1 have ever held 
sweeter than all things, and will so hold 30U, 
although I In e again other 3 cars as man3 as I have 
lived This one thing, therefore, let all of us with 
joint pra3ers ask of the Gods, that 30U may both 
pass long lives in health and \igour, exercising 3 our 
power to the advantage ot the state and of 3 our 
own households Nor is there aught else I could 
wish so much to obtain either from the Gods or from 
Fairy Fortune or from 3 ourselves, as that it may be 
my lot as long as possible to enjoy your presence, 
3 our converse, and your delightful letters, and to 
that end I am ready, if it were possible, to be a boy 
again. 

2 Otherwise, as far as everything else is con- 
cerned, I have had my fill of life I see you, Anto- 
ninus, as excellent an Emperor as I hoped , as just, 
as blameless as I guaranteed , as dear and as wel- 
come 1 to the Roman People as I desired, fond of 
me to the height of my wishes, and eloquent to 
the height of 3 our own Tor now that 30U once 
begin to feel the wish again, to have lost the 
"i$h for a time proves to have been no set back 0 
Indeed I see both of you becoming more eloquent 

* About the year 146 Marcus devoted himself more ex 
cluaively to philosophy and neglected rhetoric (see Ad Mar 
,v 13 , i* p 216) Later he eschewed it entirely, see ThonqhU, 
L * * 1 17, § 4 But there was rhetoric in his writings, and 
bon. 35 , § 1, *avs lie was " practised m rhetoric.” 
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efc exulto quasi adhuc magister Nam quoin omnes 
vu lutes vestras dihgam et nmpkctar, fateor timen 
pr-iecipuum me et proprium gandium ex eloquentia 
vestra capere Itidem ut parentes, quora in \oltu 
liberum ons sui lmeamcnta dmoscunt, ita ego quoin 
in omtiombus \estns vestigia nostrae sectae anmi 
advertcx — ycyyOe <f>p(va Aijto* meis emm verbis 

exprimere vim gaudu mei nequeo Nec tc recor 
datto ista urgeat nec ommno angit, quod tibi con- 
scius es non perpetuam openm eloquentiae dedisse 
r*u« Nam ita j res habet qui magno ingemo praeditus 
recta via ad eloquentiam ab principio mductus atque 
fnititutus fuerit, tametsi interdum concessant aut 
rcstitent, ubi pnmum piogredl denuo et pergerc 
visum ent, coeptum illud iter confeccnt setius for 
tasse aliquo, minus tamcn ntlnlo Credo autem hoc 
mihi, omnium, quos ego cognovemn, ubenore quam 
tu srs ingemo adfectum comperisse me nemmciu 
quod quidem ego magna cum lite Victormi nostri et 
nngna eius cum bile ndiurare soltbim, quom cum 
adspinre ad pulclmtudinem irigcnu tui posse ne 
garem Turn ille metis Rusticus Romanus, qui 
vitam suam pro unguiculo tuo libenter dediderit 
atque de\<nerit> de ingemo tamen invitus ct trlsti ? 
•egrc concedebat 


1 irotu Oti ti lOCssVerpr Jen i 602 
* \tou: th it time Consul If an dprae/ urbt For Slarca 
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everj daj, and I am elated as if I were still join 
master lor while I love and cherish all jour 
merits, yet I confess that I derive my chief and 
peculiar pleasuie from jour eloquence Just as it 
is with parents, when in their childrens faces they 
disceni their own lineaments, so it is with me when 
in the speeches of either of jou I detect marks of 
mj school — and glad in her heart nas Lalona 1 for I 
cannot express in mj own words the intensity of my 
joj And do not feel compunction at the recollec- 
tion, or be vexed in the least with the consciousness, 
of not having devoted j ourself continuouslj to elo 
quence For the fact is that, if a man endowed 
with great natural capacitj has been from the first 
brought into and trained in the right way of elo 
quenee, although he have given it the go by for a 
time or lested on Ins oars, as soon as ever lie resolves 
to make a fresh start and set forward, he will get to 
the end of his journey somewhat less quichlv of 
course, but less successfullj not a whit Rut believe 
me when I saj that, of all the men whom I have 
ever known, I have never met with anv one gifted 
with richer abihtj than j ourself I used, indeed, to 
affirm this with an oath to the immense disagree- 
ment of our deir Victorious and his immense dis 
gust, when I said that he could not aspire to the 
eharm of aour natural gift. Then that friend of 
mine, the Roman Rusticus ° who would gladlv sur- 
render and sacrifice Ins life for a our little finger, 
'et on the question of \our natural abihtj gave 
way against ins will and with a frown. 

relation* with him ae« Thouoft* i 17, f 5 ^ ® Soon after 
“ ** l e tt<r was written he cot lemued Justin Jlartrr and l « 
COR paw n» to death as Cl nstiana. 
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nnximi florcrc qmedidlcisti ntquc ndolcscere viden 
tur An parum nnhnadtcrtis, quanto studio quanto- 
quo fmorc ct \oIuptntc diccntcm te nudiat senatus 
[populusquc Rotnanus 3 rt spondcq, quanto sacpms 
audterit. Unto fligrantius nnnbit, itn multa ct 6 r ^ a 
sunt ingcnu ct oris ct \ocis ct fncundnc tuae dele 
nimcntn Nhmrum quisqunm superiorum ltnpcra 
toruni— mipcrttoribus cmm te compirire malo, ne 
vivcntibus comparcm 1 — quisqunm illorum his 
rat ion thus utcrctur, quite Gracci axypara \ocant 
Ne longius repetnm, \cl proximo senatu quom 
Cjzicenorum gmem causam commemorares, it* 
ornttonem tunm flgurasti~-qunm figunm Graeci 
impaXtopiv appellant — ut prnetcreundo tamen diceres 
et dicendo tamen praetenres In qua s multa sinitd 
laudanda sunt* primum hoc, te doctissune P er 
spexisse sociorum grates aerumnas non perpetua 
neque recta nut prolixn oratione exaggerandas, mdi 
enndas tamen impenstus, ut digm senatus miseri 
cordia et auxilio Mderentur, deinde ita breviter rem 
omnem atque ita vahde elocutus es, ut pauejssmus 
verbis omnia quae res posceret, contmerentuf, ut 
non ocius aut vehementius terra urbem lllara quam 
1 Mai for Cod eompararttn 3 F or Cod quo 

1 These are the technical figure* of rhetoric whether of 
language, such as alliteration antithesis, eto , or of thoug 
anch as xapd \n$is (= a passing by) here 
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that now more than cv er is blossoming all that you 
have learnt and growing to maturity. Or do jou 
fail to notice the eagerness, partiality, and pleasure 
with which the Senate and the Roman People listen 
to your speeches* And I go bail lor it, the oftener 
they listen the more passionately will they love, so 
many and so ingratiating are the charms of your 
genius, your countenance, jour voice, and jour 
eloquence. In fact, is there one among former 
Emperors — I prefer to compare you with Emperors 
that I may not compare jou with contemporaries — is 
there one who used these rhetorical figuies which the 
Greeks call o^/tara * 1 Not to go further back, even 
at the last sitting of the Senate, when jou spoke of 
the serious case of the Cyzicenes, you embellished 
your speech with a figure, which the Greeks call 
rapoAcu/ris, in such a way that w hile waiving a point 
jou yet mentioned it, and while mentioning it j t ou 
jet waived it. In this speech many things at once 
call for praise the first, that you mobt judiciously 
grasped the fact that the heavy trials of the allies 
should not be made too prominent by a continuous 
or direct or lengthy speech upon them, but should 
at the same time be pointed out with earnestness, 
so as to seem worthy of the compassion and help of 
the Senate, then jou set forth the whole case so 
briefly, and yet so forcibly, that all that the subject 
demanded was summed up in the fewest words, so 
that not more suddenlj or more violentlj was the 
citj stirred bj' the earthquake 1 than the minds of 

a The earthquake at Cvzicua is apparently alluded to again 
in the Ik Ehque tin 1 ad fin It has a bearing on the date 
of the disputed Ltiter to the Crmmunr •/ Ann relative to the 
Christians (1 useb. 11 L ir. 13: Justin, jtjvl l ad fin 
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aminos nudkntium tun orntio moment. Ecquid ad 
v»t si gnoscis formim scntentlne tullmnnc — J ut non octni 
nut tehemenhus terra urban tllam quant nnimos audien 
ttum tun oraho violent P Ut quisque amore quempiam 
depent, cius ctinin nnctolos sauatur 

5 Sccl mill! crcdc nmplissimum tc iam tenerc in 
eloquently locum, lirewque sumtnum cius cacumen 
adittmim, locuturumquc indc nobiscum de loco supe 
norc, ncc tnntulo supenore, quanto rostra foro et 
comitio excelsiorn sunt, sed quanto altiores antennae 
sunt prora vel potius enrina Pnecipuc 'intern gau 
deo te \erbx non obvla adripere, sed optima quae 
rere Hoc emm distat summus orator a mediocnbus 
quod ccten facile contenti sunt lerbis bonis, summus 
orator non est boms contcntus, si sint mebora. 

0 Sed liaec certo loco ac tempore plunbus ve 
senbemus ad te vel coram colloquemur U 
voluisti, Domine, et ut valetudo men postulabat, 
donn rnansi, tibique sum precatus ut multos dies 
natales liherorum tuoruni piospere celebres Pullo 
nostro tussiculam sedaverit et dies clementior et 
nutnx eius, si cibis aptioubus vescatur, omnia enini 
remedia atque omnes medelie fovendi 1 infantium 

v»t. 10 faucibus j in lacte sunt sitae 

7 In oratione tua Cjzicena quom deos precavens 
el si fas est , obsecro addidisti quod ego me non 

1 of the Codex has offendi Novdk would r ead off ins ~ 

1 Adjoining the Forum It was where the Romans voted 
by Curiae * He is referring to Cornificia fi birtuday 
* \ e Antoninus Germnus, see last letter 
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your licirers by your speech I)o you rccognfre the 
Ciceronian lum or the sentence s -—ro that not more 
suddenly or more violently teat the city stirred by the 
earthquake than the minds of your hearers ty your speech 
When a min Is deeply in love he kisses even the 
moles on lus beloved s check 

r i Hut believe me you now hold a most distin 
guishcd place in eloquence and will ere long reach 
its very summit, and speak thence with us from 
higher ground, and not so much higher only as the 
Rostrum is than the Torum and the Comitium, 1 but 
as much as the vards overtop the prow or rather the 
keel Rut above all am 1 glnd that you do not 
snatch up the first words that occur to vou, but seek 
out the best Tor this is the distinction hctviecn a 
first rate orator and ordinary ones, that the others 
are readily content with good words, while the first 
rate orator is not content with words merely good if 
better are to be obtained 

6 Rut I will either write to you or discuss these 
matters orally with you more fully at some fixed 
time and phee As you wished, my Lord, and as 
my health demanded, I have stayed at home and 
prayed for you that you might keep many happy 
returns of your childrens birthdays 1 The greater 
mildness of the weather and his nurse if he takes 
more suitable food, will have quieted our little 
chick s 3 cough, for all remedies and all curatives for 
throat affections in children are centred in milk 4 

7 In your Cyzicus speech, when invoking the 
Gods, you added and tf it be alloned , 1 adjure them , a 
use of the word 5 which I do not remember to have 

* Sea Aul Gcll xn 1 

* PJatttus uses it (/ ud nr m 3?) of supplication to Venus 
an 1 Festus defines it as oyem a sacru peter e 
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nit mini legissc Obsecrari enim et resecran populus 
aut ludices solebant. Scd me forsitan memoria fugc- 
nt tu diligentius animad\ertito 

8 Me quoque tussicula ve\at et manus dexterae 
dolor, tnediocris quidem sed qui a rescribenda longi 
ore epistula impedierit dictavi igitur 

9 Quomam mentio TrapaXcttyttus li ibita est, non 
onuttam quin te impertiam quod de figura ista 
studiosius animadvertenm, neque Graecoium orato 
rum neque Romanorum, quos ego legenm, elegantius 
hac figura usum quemquam quam M Porcium in ea 
oratione, quae de Sumptu suo inscribitur, in qua sic ait 

Iussi caudtcem projerrt, ubi mea oratio tcnpta eral 
de ea re, quod sponsionem feceram cum M Comeho 
Tabulae prolalac inaiomm benefacta perlccla deinde 
quae ego pro republica fecissem leguntur Ubi td utrum 
que perleclum est , deinde scrtplum erat in oratione 
“ Numquam ego pecuniam neque meam neque soctonu » 
per ambitioncm dtlargilus sum “Altai, noh noli sen 
here, 1 tnquam “tslud , nolunl J audire Deinde 
tecilaut “ A umquam 2 ego praefcclos per socioruvi 
lestrorum oppida tmposm, qut eorum bona <conmses> 
hberos dmperent “ I stud quoque dele , nolunl audire 

recita porro “ Numquam ego praedam neque quod de 
hostibus captum essel neque manubtas inter pauculos 
amicos meos dtnn , ut tilts enperem qi t cepissenl 
“ J slue quoque dele nihil eo 4 minus tolunl diet, non 
opus est reala In ’ “ fa umquam ego eieclionem datavi 

quo amia met per symbolos peaimas magnas caperent 

1 Q »-rj rreitare * For Cod num qi os 

3 J- cistern * Alan for Cod nihila 
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read, for it was the people or a jury that used to 
be adjured or conjured , but perhaps my memorj 
phjs me false do jou think over it more carefully 
} ourself 

8 I, too, am troubled with a cough, and pain m 
my right hand, not very severe it is true, but enough 
to prevent my writing so long a letter: therefore I 
have dictated it 

9 Since mention has been made of paralcipsis , I 
must not fail to acquaint you with what I have 
noticed with regard to tins figure in a somewhat 
careful search None of the Greek or Roman 
orators that 1 ha\e read has used this figure more 
happily than M Porcius in that speech winch is 
entitled On /its Expenses, 1 in which he says as follows 

I ordered the t olume to be produced containing my 
speech on the subject of my tuning made an agi eement 
with M Cornelius The tablets nere pioduced the 
sen ices of my ancestors nere read out then nas re- 
nted what 1 had done for the stale The reading 

out of both these being finished, the speech went on as 
follons “I haie neicr either scattered my oivn money 
or that of the allies broadcast to gam populanty ” " Oh, 
don t, don’t , / say, record that they hax e no wish to hear 
it ” 'Then he read on . “ Never haie I set up officials in 
the loans of your allies to rob them of their goods, their 
wives, and the childien ’ " Erase that too , they will 

not listen : go on reading ” " l haie never divided booty 
or spoil taken from the enemy or prize money among my 
select friends so as to rob those who had won tl ” " Erase 
as far as that too : they would rather hear anything than 
that , there is no need to read it ” u I haie neier granted 
a pass to travel post, to enable my friends to gain large 
* Votluns more u known of this speech 
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u Verge ulvc qunqve uti cum maxime ddere" “A* 5 " 
yuan ego urgent un pro tiro congtario tnltr apportion* 
alque nmcoj rreot disdidt neque cos rxalo publico dtuta 
fra " M Enmrero uujuc h'uc ad lignurt dele ’ f ides at 
quo loco respubhca *iet , w& i 1 quod reipubhcae bene fects~ 
sent, unde gra'iam capiebam, nune idem tllud memorort 
non audeo ne inudmc stel Jta vuludnm esl malejacere 
imjtoene, bene facere non t mpoene licere. 

10 Hacc forma rapaW^ews no va, ncc nb ul!o abo, 
quod ego scmm, usurpita csL I abet emra kg' 
tabular, ct quod lectuin sit mbet praeterin A te 
quoquc novum factum, quod pnncipmm orations 
tuae flgura ista cxorsus es; sicut multi alia nova e 
v»t*o exijmm facturum te In oratiombus tuis certain habeo, 
ita egregio ingemo natus es. 


Ad Verum (/) Imp . L 1 (Naber, p 113). 

Vat. 2 (tome I <DoMINO mef)> 1 

where) 1 . . . 

Sit quod lubes rectum fortnsse sed serum ueque 
enun omnia, quae ratio postal it, etiam a etas tolerat 
.... An tu cycnum coges in ultima cantione cor 
v*t. i nicurn voculas aemulan ? 5 . . J . . <m>gemo dis 
crepanti luberesne me niti contra naturam adverso 
quod aiunt flumine* Quid, si quis postularet, ut 

1 Haupt for Cod vti . , 

3 For all the first part of this letter see Hauler, a . 

loing deutsch archaol lustitui, XIX pp 317-321* an 
Archiv f tat Zrxieogiaphie, xv 106 
* These two sentences are from the margin of Codex 
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rumj by that t rarrants M u Be quick, erase as Jar as that 
i oo most particularly ** 1 "I hai'c never shared the money 
for wine largess beltrcen my retinue and friends, nor 
enriched them to the detriment of the state 11 Marry, 
erase as far as that dorm to the rrood ' Pray mark the 
jkiss to rrhich the slate has come, trhen I dare not note 
mention the xery services I have done it, whereby I hoped 
to gain gratitude, lest it should bring odium upon me 
So much has 1 1 become the fashion that a man may do 
til wt th impunity, but not mth impunity do well 

10 Tins form of paralctpus is original and, as far 
as I know, not employed bj an) one else Tor Cato 
bids the tablets be read, and what is read lie bids 
be -waned aside You also have shewn originality 
by beginning jour speech with this figure, just as 
you will, I am sure, do manj other original and 
brilliant tilings in your speeches, so great is your 
natural ability 


Fronto to Marcus Antoninus ( ? ) 2 


To my Lord 
1 . 


> 162 A D 


What you enjoin may perhaps be right, but it is 
too late nor indeed does age also permit all that 
reason demands .... Would joumakea swan in its 
dying song rival the cawing of crows ? ... though 

it is out of keeping with my genius, would you 
advise me to strive against nature and swim, as they 
say, against the stream ? What, if one called on 


1 Or, “ as quickly as possible ” 

1 The heading and title to this letter are lost, and its 
attribution is not certain It reads like a letter to Marcus 
Itaber, following Mai, assigns it to Terns. 
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Phidias ludicra aut Canachus deum simulacra fin 
gerct? nut ut Cnlnmis lepturga 1 aut Polycletus 
chirtirga ? 3 Quid, si Parrhasium versicolora pingere 
mbcret nut Apellcn unicolon, nut Nealcen magnifies 
atit Protogenen mtntita, aut Nicnro obscura aut 
Dionysium mlustna, aut lascivia Euphrauorem aut 
Pausiam t<nstiti>a sa<tura> ? 8 

2 In poetis nutem quis ignorat ut gracilis sit 
Lucilius, Albucius 4 aridus, sublimis Lucretius me 
diocns Pacuuus, inaequahs Accius, Ennius multi 
formis? Histonam quoque scripsere Salfustius 
structe Pictor incondite, Claudius Iepide Antias m 
venuste, Sisenna longinque, verbis Cato multuugis 
Caehus singulis Contionatur nutem Cato mfeste, 
Gracchus turbulente, 1 ulhus copiose lam in iudi 
cns saevit idem Cato, tnumphat Cicero, turoultuatur 
Gracchus, Calvus nxatur 

3 Sed haec exempla fortasse contemnas Qui^ > 
philosoplu ipsi nonne diverso genere oratioms usi 
sunt ? Zeno ad docendum plemssiuius, Socrates ad 

\»t 4 coarguendum captiosissimus, Diogenes ad J expro- 
brandum promptissimus, Heraclitus obscurus invol 
vere omnia, Pythagoras mirificus clandestine sigfiis 
sancire omma, Chtomachus anceps in dubium vocare 
omnia Quidnam lgitur ogeient isti ipsi sapientis 

* 0r rn* lept irgata for ra 1 Turena . 

* m » Air *ca (p dur,ora el Tt scan ci* proximo o\ IP® 

troika of Gallon Qmnt xn 10 7 1 Or *i< /Was- Hauler 

* Minton Warren Abuccius from Varro, R R m 1* U 
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Find its to produce sporUtc works or Cmmchus 
images of Gods, or Cal unis delicate statuary or 
Polyclctus rough handiwork? Whit if one bade 
Parrhasms paint rainbow hues or Apelles mono- 
chromes, or Ncalccs grand camnsscs or Protoguics 
immature 1 ones, or Nicias sombre pictures or Diony 
stus brilliant ones, or Kuphranor subjects all licence 
or Pausias all austerity 5 

2 Among poets, who does not know how Lucihus 
is graceful, 2 Albucius dry, Lucretius sublime, Pacu- 
wus mediocre, Accius unequal, Ennius man) -sided 5 
Histor), too, has been written b) Sallust syrn- 
inetncnlly by Pictor without method, b) Claudius 
pleasantl) b) Antias without charm, by Sisenna 3 
at length, by Cato with m iny words abreast by 
Caelius with words in single harness 4 In harangue, 
again, Cato issainge, Gracchus violent, Tully copious, 
while at the bar Cato rages, Cicero triumphs, 
Gracchus riots, Calvus quarrels 

3 But pet haps you would make light of these In- 
stances What ? have not philosophers themselves 
used difierent styles in their speaking 5 No one could 
be fuller m exposition than Zeno, more captious in 
argument than Socrates, more ready than Diogenes 
at denunciation, Heraclitus was obscure enough to 
Testify everything, Pythagoras wonderfully prone 
to give everything religious sanction with secret 
symbols, Clitoniachus agnostic enough to call every- 
thing in question. W hat, pray, would your wisest of 

1 Hauler says this refers to detailed work and not to size 

8 Aul Gell vu 14, defines gracilis of style as combining 
venustas and sublihta » i = Greek icxrSs), and says Varro 
attributed gracilitas to Luedms 

* As the names m pairs, the contrast to Sisenna must 
have dropped out, and lovgmtjuc may belong to bis m-d ru 

4 For Cato’s trick of usmg atque . atqvr «<*e i p 152 
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slmi viri, si de suo quisquc more atque instituto 
deducerentur ? Socrates ne coargueret, Zeno ne 
disccptaret, Diogenes ne increparet, ne quid Pytha- 
goras sanciret, ne quid Heraclitus absconderet, ne 
quid Clitomacbus ambigerct? 

4. Sed ne in prima ista parte diutius quam epis- 


tulae modus postulat commoremur, tempus 


est de 


verbis primum quid censeas considerare. Die sodes 
hoc mihi, utrumne, tametsi sine ullo labore ac studio 
meo" verba milii elegantiora ultro occurrerent, sper- 
nenda censes ac repudianda? An cum labore quidem 
et studio investigare verba elegantia prohibes, eadem 
vero, si ultro si iniussu atque invocatu meo yenerint, 
ut Menelaum ad epulas, tu idem 1 recipi iubes. 
Nam istud quidem vetare durum prorsus atque m- 
humanum est : consimile ut si ab hospite, qui te 
Falerno accipiat, quod rure eius natum domi superfiat, 
Cretense postules vel Sajguntinum, quod — malum l—' 
foris quaerendum sibi atque mercandum sit. Q U1 
.... Epictetus incuriosus .... Socrates . ■ • • 
Xenophon .... Antisthenes .... Aeschines 
.... Plato 2 .... Haud igitur indicarent ea si 

. . . . 3 Quid nostra memoria Euphrates, Dio, Timo- 

crates, Athenodotus ? Quid horum magister Mus- 
onius ? Nonne summa facundia praediti neque 


1 Rob. Ellis for Cod quid*m. 

* Eleven lines are missing. The names are from tn 
margin. • Nine lines are lost. 


* Horn. II. Ji. 408. 

3 A Stoic philosopher friend of Pliny the younger. * * 
committed suicide under Hadrian. 

5 ° 



M. CORNELIUS THON TO 


men themschcs do, if called awaj from their own 
indiudual habits and principles — Socrates from argu- 


from calling an} thing in question? 

4 But that w e nnj not dw ell on this first part longer 
than is compatible with the compass of a letter, it is 
time to consider firt what is your wew about words 
lell me then, pray, whether in jour opinion the 
choicest words must be disdained and rejected, even 
if they come to me of their own accord, without 
any toil and pursuit of mine 3 or, while forbidding 
the searching out of choice words with toil and 
eagerness, do ) ou at the same time bid me receive 
them like Menelaus at the banquet, 1 if only they 
come of their own accord, unbidden by me and 
uninvited 3 Tor to forbid that indeed is down- 
right harsh and barbarous It is as though from a 
host who welcomes jou with Falerman wine, which 
being produced on his own estate is abundant at 
home, }ou should call for Cretan or Saguntine, to be 
got — bad cess to it 1 — from elsewhere and paid for. 
What . . Epictetus unconcerned Socrates 

. . Xenophon . . . Antisthenes . Aes 

chines .... Plato . . . Would they then not 

indicate this, if ... What in our own recollection 
of Euphrates, 2 Dio, 3 Timocrates, Atherodotus 3 4 
What of their master Musomus 3 3 Were they not 
gifted with a supreme command of words, and 

* Of Prusa called *' Golden mouthed,” orator and philo 
eopher He died about 117 

4 Fronto’a master 

4 A Stoic philosopher under Nero and Vespasian 
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minus Kiplcntlac quam cloqucntlae gloria incl)ti 

cxtitcnmt? 

5 An til <ccmes Fplctctum non> consul to verbis 
ustim fulssc? . . . . J ne |nllium quidem sordibus 
obsitum candldo ct pure lauto prictulissct N* 51 
forte Epictctum 2 arbitmre claudum quoque consulto 
fnctuni ct senum consulto nntum Quid igitur est 
lam facile illc .... nuniqunm \ohintarias verb 
oruni sorties induissct I ortc et sen us, consulto 
natus cst sapiens Scd ltn cloqucntia caruit peduni 
incolumitatc 8 . . . . 

(Nsber, p 139 ) 

De Eioquestia 1 

<Amonino Ai gusto Fronto> 

1 . * | serborura loca gridus pondera 

oetates dignitatesque dmoscere ne m oratioue pne 
postera uL in temulento ac perturbito conuuo con 
locentur, quae ratio sit verba geminandi et intcrdum 
tngemmandi, nonnumquam quadnpbcia, saepe quin 
quies aut eo amplnis superlata ponendi , ne frustra 
ne\e temere verborum strues acerventur, sed ut 
ccrto ac sollerti termino uniantur 5 

2 Post ista omnia imestigata exaimnata distincta 
finita cognita, verborum omnium, ut ita dixerim, de 
i 
s 

5 Codex. Possibly 

the previous clause for e etc is not complete 

4 A column seems to be lost between the end of the last 
letter and the beginning of this As Naber points out tn* 
order of the \anous fragments in this mutilated tractat® 
cannot be certainly determined. 
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Tuned as much for their eloquence as for their 
msdom 5 1 

5 Or do you think that Epictetus did not use 
words of set purpose? .... would have preferred 
even a mantle foul with dirt to one that was white 
and spotlessly clean Unless you think perchance 
that Epictetus became lame too of set purpose and 
of set purpose w as born a slave What then is it* 
So easily he .... neier would have donned volun- 
tary rags of words Even a slave by accident he was 
of set purpose born a wise man But so eloquence 
was divorced from soundness of feet 2 . . . . 

On Eloquence 1 

Fronto to Antoninus Augustus ? 1G- a n 

1 .... to distinguish between the place, 

rank, weight, age, and dignity of words, that they 
may not be put together absurdly in a speech, as it 
might be in a drunken and confused carouse, on 
what principles words are to be doubled and some- 
times trebled, on occasion drawn up four deep, often 
carried to a fifth place 8 or e\en extended further 
than that; that words be not heaped to no pur- 
pose or at random but be combined within fixed and 
intelligent limits 

2 When all these hue been examined, tested, 
distinguished, defined, and understood, then from 

1 All this was surel\ ad lre«sed to Marcus and not Verus 

* 1- pictct us, it u raid, was made lame by the cruelty of 
his master, Lpaphroditua. 

* Sve for on illustration tl e hrst two lines of 5 2, and cp 
last letter, { 2, rrrfo viuttuvgi 


* duller i its f siaalur. 

• 1 rom the mat^m. 
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populo, sicut in bello ubi opus sit legionem con 
scnbere, non tantum voluntarios legimus sed etiam 
latentes rail it in netate eonqmrimus, ita ubi verborum 
praesidus opus sit, non voluntarns taotum, quae 
ultro obvenennt, utemur sed latentia ebcieraus atque 
ad imperandum mdagabimus 

3 Hie illud etiam, ut arbitror, scite a nobis com- 

mentaudum, 1 q in bus ntiombus verba quaerantur, ut 
non Iiiantes oscitantesque expectemus, quando ver 
bum ultro in hnguam quasi palladium de caelo de 
fluat; 2 * * sed ut regiones \erborura et saltus noverimus 
ut, ubi quacsitis opus siet, s per vnm potius ad inves 
tigandum quam invio progrednmur i 

4 Certa igitur loca sunt a vobis <exploranda> 

Ambr <os ( . . In pnmis oratori cavendum ne 

quod novum verbura ut aes adultennum percutiat, 
ut unum et id<em> verbum vetustate noscatur e 
novitnte delectet 5 . . . . castella verborum . . • • 
conciliabula verborum 0 


Ambr <02 Offieiorum genera duo, rationts 

1 lleimloif tot Cod eonvenlum Schafer would read «wj 
mentum * From the margin of Cod for diJHunt in the te 
* Fo* - Cod sit ut the phrase is from Plautus 


* Hemdorf * From the margin of Codex 

* These two phrases ore separate marginal glosses on t 

left margin of p 403 

1 The palladium was a supposed imago of Pallas that fell 

from the sky at Trn> and was carried otf hy the Creeks 

* In this mutilated passage Pronto is speaking of wp rn * 
and eloyuentia m connexion w ith a classification of hum 

functions The off cm or essential functions of man are, n 
•ajs, of two gtvern, and can l»e classified under three h ea 

(ratio us or species), The distinction of the two genera I* 
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the whole word population, so to speak, just ns in 
war, when n legion has to be enrolled, we not onlj 
collect the \oluntccrs but also searcli out the 
skulkers of military nge, so when there is need of 
word reinforcements, we must not only make use of 
the voluntary recruits that offer themselves, but 
fetch out the skulkers and hunt them up for service 

3 At this point too, ns I think, we must seek 
skilfully to find out the methods by which words 
nre sought for, that we may not wait gaping open- 
mouthed till such time as a word shall fall of itself 
upon our tongues like a god send 1 from heaven , but 
that we should know their haunts and their cov erts, 
so that, when we have need of choice words, we may 
follow them up along a beaten track rather than 
have no path to help us forw ard 

4 You must therefore scout over definite ground 

Tirst of all a speaker must be on 

his guard against coining a new word 3 like de- 
based bronze, so that each several word may be 
both known by its age and delight by its fresh- 
ness .... fortresses of words .... assembly- 
places of words Of obligations 2 the 

given in ■what we have The three classes are (1) that of 
existence that a man must exist and perform certain munera, 
e g e3t, in order to lire (2) of quality, he must be such and 
such and ha\e such and such habits and idiosyncrasies , 
(3) of objective or result the two previous offina enabling 
him to discharge the third This third class is concerned 
whollj with veg tia, work done, and is self contained Under 
tiiia conies sayi'iitia Since a man must live before he can 
be wise, & miuuu, like eating, is an offinum of the wise man, 
though it has no direct connexion with his negotium, which 
is wisdom Eating bel ngs to spec* t prxma, which is common 
to all men, but wisdom to species tcriia Ihe pursuit of 
eloquence comes under species secunda, which vanes with 
every man. * Seel 219, n 115 
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tnpcrtitnc Prim ft apccjcs substantiae, ut sit, a ^ en 
qinhtntis, ut tnlis «dt; tertn rci, ut rcm ipsam, 1 
cuius nu« suptnora nfficia susrrpit, expleat 
ATubr 101 , , , , <i]is>,ccmlne cxerccndnequc sapicntue 

tertiim nuttm Infic spccicin rci cbco ac negotus 
solun tunnnntim, sc quasi contcntnm Hac offici 
orum partition*., st tamcn nut illc 'crutn aicl«t 
nut ego ohm nmhtn memorm rctineo, ut pnnn 
homini nd sipiciiti'im tendenti sint moluncnta quie 
nd \itun snlutcmque pertinent con«cr\ indarn J? 1 
tur et pnndire ct luari ct ungui et cetera eiusinodi 
immeri sunt sapicntis officii, qmmquim neque in 
balneis quisquam sapicntia <se la\erit>, neque «t 
circu<h . . quom> nd mensnni cenant pran 

dlo<que comes o> 2 \oment, sapientiam ructant 
<nec Mtam quidem potes Inhere m>$i ederis, < nec 
sapientinm> nisi \i\cns Quid lgitur istic admon^ 
endus es? Ne tu <negotium> hoc <sapientne m> 
prandio et mensa situm existimes Non eit sapie n 
tme negotium \esct sed suie vita, quae cibo constat, 
nulla sapientia, studia nulla esse pos^unt Nunc 
. . . aides igitur <prima Inec> officii communi 

Ambr ese esse hominum > 4 . * | at non aeque 

sequentia officia, quae sunt qualitati cuiusque ac 

1 For Cod re \psa Niebnhr 

* > i so la from the margin of Codex 

1 tleiodorf . 

* The ad litiona are by Heindorf. There are seven lm es o 
tf c Codex from nunc to fominttnu 
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kinds are two, the categories three fold The first 
class, of existence, that a man be , the second, of 
qu ility, that lie be such and such , the third, of ob 
jectivc, that he satisfy the very object by reason of 
which he undertook the foregoing obligations . . . 
of learning and practising wisdom by this third 
class, however, I mean that of objective and that 
which has its end in the work to be done and is, 
as it were, content with itself Ify this division of 
obligations, if indeed either he 1 said what was true, 
or I carry correct!} in my memorj things heard 
long ago, for a man who aspires to wisdom those 
would count as the first things to be taken in 
hand which have to do with the preservation 
of life nnd health So dining and bathing and 
anointing with oil and all functions of such a kind 
arc obligations of the wise man And jet neither 
at the baths can nnv one lave himself with wisdom, 
nor when he has dmed at table with a select com- 
pany, nnd after the meal bad occasion to vomit, will 
lie bring up wisdom, but you can neither have life 
unless 3 ou cat, nor wisdom unless you live What 
then is the warning here * that jou should not 
think this business of wisdom to be in dining ami 
the pleasures of the table The business of 
wisdom is not to cat but apart from life, which is 
derived from food, there can be no wisdom and no 
pursuits Now . . . vou see then that these 
pnmarv obligations applv to all men 
but the second class of obligations which are suited 
to the character of each person, cannot be in the 

1 iYoltatlr one of Frontoa teacher* it I) _>n»» c* or 
Atl rnolotu* who mult 1 ate » cut oned in a iot* jwrs 
of the letter 


W>1 II 
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commodata, 1 possunt omnium esse conimuina,' Aliud 
prundtum gubernatori commune 3 et aliud pug*! 1 
integns tergonbus; aliud prandeudi tempus, alia 
Javatio, alius somnus, alia pervigilatio 

5 Considera igitur an in hac secunda ratione 
officjorum contineatur eloquentiae studium Nam 
Caesarum est in senatu quae e le sunt suadere,pop u 
lum de plensque negotns in concione appellate, lUS 
imustum corrigere, per orbem terrae litteras nnssi 
tare, reges exterarum gentium compellare, sociorum 
culpas edictis coercere, benefacta laudare, seditiosos 
compescere, feroces teintare Omnia ista pro ec o 
verbis sunt ac httens agenda Non excoles igd ur 
id quod tibi totiens tantisque in rebus videas roaguo 
usui futurum ? An nihil referre arbitrans quai ,1S 
verbis agas, quae non nisi verbis ngi possunt? Erras 
si putas pan nuctoritate in semfcu fore Thers |bie 
verbis exproroptaro sententmm et Menelai aut 
orationem, quorum Homerus et voltus in agenuo e 
habitus et status et voces canoras oc modulationuin 
eloquentiae genera diversa non <dedignatus cs 
descnbere> ... . j . . 

0 Quisquam verert potest quem irmdet? q ul * 
qu tm dicto oboediret cuius \erba contempsen 
Qaom m o/ficina Apelbs Alexander Magnus c 
picturae arte dtssereret, Tace quae nesets, mquit, *** 

* The margin of Oxl has secunda species qvahtahs 

* The margin a J ]* s' l dtrerm runt et quae <cm m . 

cfnni6it», which Heiniorf thinks should bo wque com’ 
cm ml its. * Ileimlorf ecminodutn. 
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same way common to all One kind of dinner is 
usual for the man at the wheel, and another off 
the whole chine of an o\ for the prize fighter, their 
times of dining are different, their washing is dif 
ferent, their sleeping, their keeping awake different 
5 Consider then whcthei in this second category 
of obligations be contained the pursuit of eloquence 
Tor it falls to a Ciesar to carry by persuasion neces- 
sary measures in the Senate, to address the people 
in a harangue on many important matters, to correct 
the inequities of the law, to despatch rescripts 
throughout the world, to tike foreign kings to task, 
to repress by edicts disorders imong the allies, to 
praise their services, to crush the rebellious and to 
cow the proud All these must assuredly be done 
by speech and w ritmg Will you not then cultivate 
an art, which jou see must be of great use to jou so 
often and in matters of such moment > Or do jou 
imagine that it makes no difference with what words 
you bring about what can only be brought about bj 
words? You are mistaken if jou think that an 
opinion blurted out in the Sen ite m the language of 
lliersites would carry equal weight with a speech of 
Menclaus or Lljsses, whose looks in the act of 
speaking and their mien and attitude and melodious 
\oiccs and the difference of cadence in their ontorj 
Homer dul not in fact disdain to describe 1 • • . . 

6 Can am one fear him whom be laughs at, or 
could an} one oliej Ins order, whose words he 
despised’ When Alexander the Great was dis- 
cussing the art of painting in the studio of Apelles, 
Hold your iongir, said the painter, about nrkat you 
» Horn. II m. 212. 
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te pnert tlh qm purpunssum tuhlervnl, conlemnarl 1 * * 
.... N'min tnntn nuctontate cst, qui non, obi 
pcnln dcliritur, n!> co qui pcntior cst, dcspicntur 
.... imdclior . . . tcninor .... mcrsit* . 

7 7ibi tinta eloquentn pnrtn cst, quae ad laudem 

Ambr 804 ctiam su pcr.it . . . conn | scst. .... ni l> ac 

cnpillus ctsi non cotidie ncu onnndus,t'imcn pectine 
Arabr 8»j cottdie tvpcdicndus cst .... | fuisse Croesum i ct 
Soloncm, Pcriandrum ct Pohcratcn, Alcibiaden 
dcmquc ct Socratcn 

8 Quis dubitnt snpientem nb insipiente 'el p^c 
cipue consibo ct dclectu rennn ct opimone discenn 
tit, si sit optio ntque clcctio diwtnrum ntque eges 
tatis, qunmquun utnque et malitia et virtate 
carennt, tamen electionem laude ct culpa non carerc 
Propnum namque sapientis ofticium cst recte eligere, 
ncque perperam tel postponere tel anteferre 

9 Si me interroges concupiscamne bonam va c 
tudinem, abnuam equidem, si smi plnlosophus nl 1 
est enim fis concupiscere sipienti aut adpetere 
quod fors fuat *m frustra concupiscat , nec quidquain 
quod tn nianu fortunae situm wdeat concupisce 
Tamen, si necessano sit alterutn 4 * * * res ebgen 1 
Achilli potius permcitatem eligam quara debilitate 
Philoctetae Simile igitur in eloquentia sen andum 
non opere mnno concupiscas igitur, nec opere nun 10 

1 This wl ole passage has been restored from the Cod cx tyf 

Hauler » ten 6/urf 35 pp SOS f For the Ctrl er 

Mai read * r de t us qi a n dictorum eius ca\ sn hand the 

three words being doubtful _ • 

7 These isolate l woids are from the margin of C 00 

("Saber ) * Brakinau for Cod allera. 
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don't understand, that those boys yonder rrho are mixing 
the purple paint may not despise you 1 . . . . There is 
no one, however authoritative, who when his skill 
is at fiult is not looked down upon bj him who 1ms 
greater skill . 

7. You lm\c achieved such great eloquence as is 

even more than enough for fame 

and hair, though it need not he dailj set off with a 
pin, jet must d uly be smoothed out with a comb 2 
.... Croesus and Solon, Periandcr and Pol} crates, 
Alcibiades in fine and Socrates 

8 Who doubts that a wise man is distinguished 
from an unwise man prceminentl} by his sagacity 
and choice of things and judgment, so that if there 
be an option and alternative between riches and 
poverty, though they are both of them devoid of 
vice and virtue, jet the choice between them is not 
devoid of praise or blame For it is the special 
obligation of the wise man to choose rightly, and 
not wrongly put this first or that secoud 

9 If jou ask me whether I covet good health, I 
should, if I were a philosopher, say no ; for a wise 
man must not covet or desire anj thing which it may 
be he would covet m vain ; nor will he covet any- 
thing which he sees to lie in the power of Fortune 3 
\et were the choice of one or the other forced upon 
me, I would rather choose the fleetness of Achilles 
than the lameness of Philoctetes A similar course 
must be kept in eloquence You should, therefore, 
not covet it too much or too much disdain it: jet if 

i w — *’ " *** e 12. 

■ 1 [uence, great as it 
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a\erserc timcn, 1 si ellgcndnra *ft, l° n £ c longeq« e 
etoqncnthm Infantine prneferm 

10 Audtv! tc nonnumquam ita dteentem c* fn,n 
quota illiquid pitlchnut cloculus sum, plnceo mth t 
Amtw <co tloqucnham fugio Quin tu poll us iiiud j corng'S 
ac mcdtris, ne ptnccas tibi, non «t Id, propter q a ® 
places, rcpudies? Nam ut nunc facis alibi tu me i 
canicntn obligos Quid tandem’ Si tibi pacers 
quod Juste ittdicans, lustitiam repudnbls? Si p 3C 
bis tibi pio altquo cultu parentis, pictatem aspern* 
here? Places tibi quom fncundus igitur ver era 
te quid facundiatn aerberas? 

13 Tametsi Plato ita dicerct itaque te coi 
pellarct 0 tuicnis, period u;» est hit praeprop era V ^ 
ccndt fuga novusmtvm namque honunt topic * 1(7 
colenh amiculum csl g/ortac cujndo t d noitssime cxui uf 
ipsi ipsi, inquim, Plitom in novissiraum usque vita 
finem gloria amiculum ent 

111 ud autem audisse me memim pleraque sn)» ,en 
viros id est in a scitis mentis atque consultis, habere 
debere, quorum interdum usu abstineant, itemqu® 
jnterdum nonnulla in usu habere debere, quae °» 
matis lmprobent, neqtie ubique rationem sapientiae 
rectam et usum vitae necessarmm congiuere 

12 Fac te, Caesar, ad sapientiam Cleanthis au 
Fenonis posse pertmgcre, ingrains tamen tibi pur 

1 Hein torf for Cod tim 

For Cod \d tnesC Kltisa reads id msMtihs mefuis 
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a choice must be made you would far aud far prefer 
eloquence to dumbness 

10 I ha\e beard y ou say sometimes, Bui indeed , 
nhen J hate said something rather brilliant, J feel grati- 
fied, and that it nhy I shun eloquence Why not rather 
correct and cure yourself of your self gratification, 
instead of repudiating that winch gratifies you 
Tor acting as y oil now do, you are tying a poultice 
in the wrong place What then? If you gratify 
3 ourself by giving just judgment, will you disown 
justice? If you gratify yourself by shewing some 
filial respect to jour father, will you despise filial 
duty? You gratify yourself, when eloquent chas 
tize yourself then, but why chastize eloquence ? 

11 And yet Plato would tell you this and take 
you thus to task Penlous , young man, is that hasty 
avoidance of iclf g atificahon, Jor the last cloak that 
nraps the folloner after tusdom is the love of fame, that 
is the last to be discarded 1 to Plato, to Plato himself, 
I say, w ill fame be a cloak to his v ery last da\ 

Uns also I remember to have heard, that wise 
men must needs ha\e many things — I mein in their 
mental rules and postulates — to which in practice 
they occasional]* give the goby, and occasionally 
also must needs allow in practice some things which 
they cry out upon in their tenets , and that the 
right rules of wisdom and the necessary practices 
of life do not everywhere coincide 

12 Suppose that aou, O Caesar, succeed In 
attaining to the w isdoin of Cleanthes or Zeno, yet 

1 * The la«t infirmilv of noble mind" see Plato (ap 
ilhen XI 507 1 >), Xex ar °* TirTij* lS r vt *fri«ra /r tfararp 
ejy als> Tae Agr *> , Hist, it C, Plot 
4* Srni, e e. t 7S3d , Lucian, Pertgr 3S. 

6 J 



mi: coiutKSPONDEKCi: or 

ptircum pallium crit sumendum, non pallium 1 pWlo 
Amhp sw sopliorum soloci Inna Purpurco ! 

Cleanthcs nqtn dc puteo cxtrahcnda dictum quaere 
bat, tilri siipcnumcro curnndum in thcxtro crocum 
Ami* 593 longe atque altc expnimtur 5 • » I 

Diogenes evnieux non niotlo nullam pecuniam quae 
smtsed etiam proprnm neglexit . . udiqueea 

. . mensa ct . fainiba tu . . faniae 

. . Socrate . . . snpientior nlienum 

. . . . voealem carnnna quonindam 

Ambr 897 1 'i . . . . <dci> J unmortales smnt cormtium et 

rostra et tribunals Cat on is ct Graccln et Ciceroms 
orationibus celebrata hoc potissimum saeculo conb 
ciscere? orbem terne quem \ocnlem accepens, 
mutum a te den? Si hnguam quis uni fiomini exse 
cet, immauis habeatur , eloquenti un bumano generi 
exsecare mediocre facinus putas? Num 3 hunc 3 
numeras Tereo nut Ljcurgo? qm Lycurgus q ul 
tandem 4 mall facinoris adniisit, quom vites ampu 
ta\it? Multis profecto gentibus ac natiombus 
finsset vinum undique gentium exterminatum 3 
men Ljcuigus poenas caesarum vitium luit Quare 
inetuendam censeo divlnitus poenam eloquenti 3 e 
extermmitae Nam vmea in umus tutela dei sita 
eloqnentiam vero multi m cielo dibgunt Minerva 
oratioms magistra, Mercurius nuntus praeditus, 

1 The margin of Cod gives, as epithet of pallw m 
ewejdum = wool newly shorn 

J ~ ~ - sentence and 
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against your will 1 you must put on the purple clonk, 
not the philosopher’s mantle of course wool. Purple 

Cleanthes gained his livelihood by 

drawing water from a well ; you have often to see that 
saffron-water is sprinkled broadcast and high in the 

theatre 2 Diogenes the Cynic not 

only earned no money but took no care of what 
he had 3 


13. What, will the Immortal Gods allow the Comi- 
tium and Rostra and tribunals, that echoed to the 
speeches of Cato and Gracchus and Cicero, to he 
hushed in this age of all others? the wide world, 
which was vocal when you received it, to become 
dumb by your doing? If one cut out the tongue of 
a single imin, he would be deemed a monster ; to cut 
eloquence out from the human race— do you think 
that a trivial crime? Do you rank the doer of this with 
Tereus and Lycurgus ? and this Lycurgus, what evil 
deed pray did he commit when he lopped the vines ? 
It had surely been to the benefit of many a race and 
nation had the vine been extirpated from the face 
of the earth. Yet Lycurgus paid dear for his felled 
vines. Wherefore I hold that the extirpation of 
eloquence must fear vengeance from Heaven. For 
the vine is placed under the patronage of one God, 
while eloquence is the delight of many a denizen of 
Heaven — Minerva the mistress of speech, Mercury 

1 Sea Capit. Fit. Mar. v. 3, and Marcus, Thoughts, v. 16 ; 
vi. 12 

* For this custom see Pliny, K.TT. xxi. 6. 

■ This may have been followed by some such sentence as 
“but you will have to provide for the finances of the state 
and Bee that they are husbanded.” 
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Apollo paean am mi c tor, Liber dithjrr\mt»nim 
cognitor, Fauni vaticinnntium incttatorcs, migi'ln 
Homeri Calliope, magister Ennii Ilonicru* et 
Somnus. 

14. Turn si studium philosophise in rebus fMfl 
sob's oecupahirn, minus mimrcr, quod tan to opcff 
'crba contcmncres. Disccre tc ntitcm crro'iiitt et 
taitx.tn tonUts ct psnidomcrws, verba contortajet ft<hei>tan». 
neglegere vero cultum orationis et grautatem rt 
unicstatcm et gratiam ct nltorcm> hoc fndicat h*p» 
te rjuam etoqui untie, murmurare potius et frigid W* 
R IMm cUngere. Diotlori tu et AJesinl verba »ert«* 
PJatonfs ct Xenophontts et AntJsthrnii antrpomi* 
ut si quis hfstrioni ntmlimus Tasurcl gr<tu p»ti > 4 
quun fltncd uterrtnr; ut si in mtando, si 
licrrrt, rantm jKitlus qtnm delplwu** acrnuhd 
ttaxliet, euturnirum potm* ptnnt* hrrviculu q><* m 
aqmhrum uni, *tntr > 
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the controller of messages, Apollo the Author of 
poems, Liber the defender of ditlivrnmbs, the Fauns 
inspirers of prophecies, Calliope the instructress of 
Homer, Homer the instructor of I minis, nnd Sleep 1 
14 Agun, If the stud} of plnlosoph) were con 
ccrncd with practice nlonc, I should bonder less at 
3 our despising words 2 so much lint }ou should, 
however, learn horn dilcmnas , a heap- fallacies,* liar - 
syllogw »t, 4 verbal quibbles nnd entanglements, 0 while 
neglecting the cultivation of orator}, its digmt} nnd 
majest} and charm nnd splendour — tins shews that 
you prefer mere speaking to real speaking, a whisper 
and a mumble to a trumpet note Do \ ou rank the 
words of Diodorus nnd Alexinus 7 higher than the 
words of Plato and Xenophon and Antisthenes* ns 
though an} one with a passion for the stage should 
cop} the acting of T isurcus rather than Itoscius, as 
though m swimming were both possible, one would 
choose to take pattern by a frog rather than b} a 
dolphin, and flit rather on the puny wings of quails 
than soar with the majesty of an eagle 

15 Where is that shrewdness of yours? where 
your discernment? Wake up and hear what Chrj- 
sippus himself prefers Is he content to teach, to 
disclose the subject, to define, to explain ? He is 
not content but he amplifies as much as he can, 

answer cannot be given m any definite number of grains 
See Hor bp II l 47, hlusus ratione rue t s ncervi 

t “ If a man Bays he is lying, is be lying or speaking the 
truth ? ” 

For these fallacies see Diog Laert Euelides, iv , and 
Zeller Socrates ch xn 

* Lit. twisted, or intricate, and entangling 
7 A captious disputant who made use of the horn dilemma 
Cicero mentions him with Diodorus, and speaks of his con- 
torts sophumiata See next page 
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quantum potest, cxaggerat, pracmumt, iterat, djffert, 
recurnt, mterrogit, describit, diwdit, personas fing 1 » 
orationem suam nln accommodat ravra 
av£tli', Bia<TKtvd£m f (£(pyd£ta6at, raXiv \ey(Wt <ral 
tfttpttv, rapd-rrcti rpoaiar oroicn 

1G Videsne ab eo paene omnia oratorum arm1 
tractari* Igitur si ipse Chrjsippus his uten uw 
ostendit," quid ego amplius postulo, nisi ut ne ' er 1 
dialecticorum sed potius Platonis celoquen w 
Ambr s 9 i utaris>> | gladio dimicindura esse con ra 
sed interest robiginoso an splendido <g J ,o:> 

Epictetum sedentem ^ 

sel>la placebat si ausus esset, epitap 

aut ilium lau<de sum>ma P er “ 

lisset 4 ira sub umbra 

umquam <opi>moms tot et 

us<quim> Anaxngorae non Alextni s) 

Ambr soo phnntae auditor conamen l 

17 Tragicus Aesopus fertur non pnus u,la ® *“ 0 
induisse cnpiti personam, antequam dm ex a v 
contempliret, ut pro personae voltu gestum si 
capessere ac vocem 6 <adsimulare possets 
stillicidus An maiorem <rem> tragoediam 

putas Amphiaraum scribere quam de terrarum^n 1 
dicere* 55 . . . . tu de fulmine disputas 

1 Mat for Cod rapaimo Buttm prefers wapa ** 9 ®° n * 

Greek words maj have fallen out. 

* For Cod ojfendi'et. 

1 Fiom the margin of Cod 

* fbi L » ibid • Ibid. 

1 Six lines lost. 
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he exaggerates, he forestalls objections, he repeats, 
he postpones, lie harks back, he asks questions, de- 
scribes, diudes, introduces fictitious characters, puts 
his own words in another’s mouth: those are the 
meanings of av£cu, Stair Kcid£uv t ($cpyd£<o6cu 1 ira\iv 
Acyctv, «7rat atfatpeiv, irapaniiv, TrpouunroTroifiv 1 

16. Do jou see that he handles almost all the 

weapons ot the orator ? Therefore if Chrysippus 
himself has shewn that these should be used, what 
more do I ask, unless it be that you should not 
employ the verbiage of the dialecticians but rather 
the eloquence of Plato ? A sword must be 

used in fight against (opponents), but it matters 
much whether the blade be rusty or burnished 
. . . Epictetus 

if he had dared, an epitaph 2 

cirned through with the greatest credit .... 

If anywhere .... a disciple of 

Anaxagoras 3 not of the sycophant Alexinus . . , . 

17. The tragedian Aesopus is said never to have 
put on a tragic mask without setting it m front of him 
and studying it a long time that he might conform his 
gestures and adapt Ins \oice to the face of the mask 

. . . or do you think it a greater 

task to write the tragedy Anipfiiaratis * than to speak 
on the subject of an earthquake ? . . . jou argue 
about a thunderbolt .... 

1 T! * 1 ' ' .3 . J, t M„ . .. 

late, 1 ■ i i > ■ ■ - - i ■ • 

* r , « ■ * . : ’ v ‘ ■ - Y 

n»m‘ ‘ii : i ! • , .* 1*1 , » • i 1 

lame [ And to the Immortals dear. 

1 if 1‘encles. See Cic. lie ttral. m 31 ; Ora*. Ir. 15 
* lie was swallowed up In an eirthquake, whilo trjing to 
c*cape from the disastrous expedition again*t Thebes. There 
seems to be a reference to the Cyzjcus earthquake in 162 
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18 Dibit plulosophla quod dicas, dabit eloquent^ 
qu<omodo tlica«i> . . . <nam si qu»s> 1 dialecti 
corum \ erbis senbit, suspirmtenij tussicntem immo 
lovem xcripscnt, non toimntun Para potjus oratio 

Ambr ss9 ncm dijrn'wi sensibus.ouos c nliitosonhia hauries, efc| 

tho lutof ” * ‘ 1 . 

Quiit. xxvii quanto Jioncstius sentins, tmto augusuus oic« 
Qum erigc tc ct extolic, ct tortores istos, qui te 
ut nbictem nut nlnuin proccram incurvant et ad 
chamaetorti 2 dttmliunt, \nhdo oacumme tuo cxcute, 
ct tenta an usquam ab <optnna via;> discessens. 
Sed conutcra plulosopbiae <cloqucntiam adscisce et 
istos> 8 sermones gibberosos retortos ^abice quos> 
* si tenuens, contcmnas , quom contempsens, 
nescias Die, obsecro, roilii de dnlecbcis istis ecqut 
tenes * Ecquid tenere te giudes ? Nolo milu dicas 
apud te ipse reputa. Ego lllud praedico, quo® 
plunmos amicos in hac discjphna tenuens . • • • 

(Natier, p 148 ) 

De Eloquentia 2 
< Anton ino Auoosto Fronto> 

Ambr SSO J 

Sepna tiulhtis ante, nisi umus Gan SaUusti, into solo, sensu® 
dictu peuculosura et paene opstetncium pulcherruo® 

1 Heuulorf * Niebuhr prefers chamaestrota 

* Hein lorf also abi c gnos 
4 Thirteen lines are lost 

• There is a gap, ba^s Naber, of 32 pp between lenv* ru 
and nu thus 
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18 Philosophy mil tell }ou what to si), Eloquence 
how to sa) it 1 . . . For, using the language of 

dialecticians, a writer would speak of a Jove sighing, 
nn) nther wheezing, not thundering Provide )our- 
self rather with speech worthy of the thoughts )ou 
draw from philosophy nnd the more noble your 
thoughts, the more impressive will )our utterance 
be Nay lift ) ourself up and stand upright, and 
shake off with your strong top those tree-twisters 
who are bending )ou down, like a fir or statcl) alder, 
and lowering )ou to the level of stunted bushes, 
and make trial whether 3011 have an) where swerved 
from the right wa) 13ut summon Eloquence, the 
handmaid of phtlosoph) , and cast aw a) those crooked, 
twisted modes of speech which if )ou took 

them in, )ou would despise, and ignore when )ou 
have despised them Tell me, I pray )ou, do you 
take an) thing in from )our dialectics ' 1 are )ou 
proud of taking in an) thing? You need not confess 
to me, but think it over with ) ourself I proplies) 
this, though you have kept many of your friends 
loyal to this teaching 


On Eloquence 2 

Fronto to Antoninus Augustus ‘ A D 

in a field preitously trod by the fool of no one i save 
Gaius Sallustius alone, you brought to light in a 
most choice dress and a most becoming setting a 

1 The position of this sentence is not certain Brakman 
saj s it conies two sentences lower down 
1 Lner i 92o 
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cultu et hones tissimo omatu protulisti 
i^pavax, ™>:<o po, Quod hbrar. man» 
scripta est,a Uhore gravi digitis consului qui 
in suspicione 


(Naber, p 149 ) 


De Eloquentia 3 


Antonino Augusto Fronto 

1 Quid sciutetur qua . • • P r P 

. . neque balbam virgin em, quae ves ^ ^ 
capi fas est, neque sirbenam 1 L 

halbut.entibus ponenda vane] 2 m ' nUS vo t 

balbutientium vox bis ferme verbis signifies 
impedtla, vox unda, vox dtfficilts, vox Irene , 
imperfecta, vox absona His contrana quaercn 
subvemsse certum lnbeo, vox cxpedtla, vox a 
iox Jaethi.vox Integra, vox tern*' T»‘ « 
vere his omnibus q ulbus 

haber wy« appeiientur sirbeni percensio sit | 

Ambr 874 2 I Vocis modulatae amatores primas au ISS 

untur aves \ernas luco opaco Post p'istores 
repertis fistulis se atque pecus oblectnbant 
fistulae longe avibus modulitiores 5 . . . • ■ * ^ 
Ambr S7J murni unnt turn j tocuhs in loco* eloquentiae o 

* From the ti argin of the Codex 

* Mid possibly . nly a gloss fl ten Stud 

* Forth® restoration of thia passage see llauie • j oU t 
xjh. The contrar> to » perhctu seems I to hare * ir fj 371 

* The above are from the margin Tl e rest of 

!s illegible • ilar b in luco 
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meaning lnrd to express and needing almost a mid 
wife’s aid You have gi\en me joy, you have over- 
joyed me, may you be preserved to me In having 
this letter written by my secretary I have saved my 
fingers from a heavy task, 1 as they are not at present 
to be trusted 


On Eloquence 3 

Ffionto to Antoninus Augustus ? 1C- a d 

1 . Neither a 

virgin that lisps may be chosen as a Vestal nor 
one that speaks indistinctly 2 Words descrip 

live of stammerers to be \anously employed 
the utterance of stammerers is geneiaily described 
as follows an impeded utterance, a tied utterance, 
a laboured, a defective, an imperfect, a discordant 
utterance The contraries of these have, I doubt 
not, already rewarded your search a free utterance, 
a distinct, an easy, a perfect, a smooth utterance 
Your utterance A survey 

of all the terms applied to indistinct speakers 

2 The lovers of melodious utterance are said to 
have listened first to the birds in a shady covert 
Next shepherds delighted themselves and their 
flocks with the newly invented pipes Pipes seemed 
far more melodious than birds . . . they take 
delight by way 3 of eloquence in the soft notes of 

1 A great part of this letter has ob\ lonsly been lost 

2 See Aulua Gelliua i 12 Tina paiagraph aeems rather 
out of place It has much affinity with the similar passage 
in he f ralionib s ad mtd below 

* Reading lueo we must translate “of whisperers, or 
w arblers, in the grove of eloquence ” 
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luibr S“S 


tantur Ennium deinde et Accium et Lucretimn 
ftmpliore mm mugitu persomntes taraen tolerant 
At ubi Cntoms et Sallustn ct TuIlu tuba exaudita 
est, trepidant et patent et fugam frustra medi 
tantur Nam lliic quoque m philosophne disciplines, 
ubi tutum sibi perfugium putant, Platoms phone 
mata erunt audienda. 


3 Haec in eos Tabula competit, qui nulla indo e 
pracditi eloquentiam desperantes fugitant Tibi, 
Caesar, ut cui ma\ime, sublime et excelsum el 
amphficum ingemum ab deis datum est ^ anl 
pnrm tui sensus et incunabula studiorum tuoruro 
miln cogmta sunt Elucebat iam tunc nobihtas 
mentis et digmtas sententiarum, quibus sola turn 
deerant verborum luraina ea quoque varus exercita 


tionibus mstruebamus 

4 Ibi tu miln videre mor<e iuten>ab et Iaboris 
taedio defessus, eloquentiae studium rebquisse, « c 
philosoplnam devertisse, ubi nullum prohoenuuni 
cum cura excolendum, nulla narratio breviter et 
dilucide et calhde collocanda, nullae quiestiO nes 
partiendae, nulla argumenta quaerenda, mini ex 

aggerandum I • • [niutilum perficere, 

Inulcum fartis lug-ire] .... consihano huic mag is 
aetiti opus est quam auxilnrio <amico> 1 . • * 
mutilum perficere, Inulcum explere, nsperum levi 
gare* .... 


1 From the margin of Cod ; cp Plant True H I 
* II trn Stud 23, p. 333, flanler 
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muttcrers Anon the) nevertheless put up with 
Ennius and Accms and Lucretius, resonant now with 
a fuller bass Rut when the trumpet of Cato and 
Sallust and Tullius is heard upon the air, the) arc 
excited and affrighted mid bethink them of flight, 
\ainl), for even there in the teachings of Philo- 
sophy where the) think they have a safe refuge, the 
resonant periods of Plato will have to be heard 

3 J his little story 1 applies to those who having 
no aptitude for it, shun eloquence in despair But 
to )ou, O Caesar, if e\er to n in, has been given by 
the Gods a sublime and loft) and splendid genius , 
for )our earliest thoughts and the infancy of )our 
studies came under m) ken From the very first 
there was no hiding )our nobility of mind and the 
dignity of ) our thoughts the) wanted then but one 
thing, the illumination of words tint too, we were 
providing b) a varied course of study 

4 At tins point, in the manner of the young and 

from a dislike of drudgery, you seem to have 
deserted the pursuit of eloquence, and to have 
turned aside after philosophy 2 m which there is no 
exordium to be carefully elaborated, no marshalling 
of facts concisely and clearly and skilfully, no 
dividing of a subject into beads, no arguments to be 
bunted for, no amplification to com 

plete vvlnt is imperfect, to fill up gaps with padding 

tins age requires a friend for counsel rather 
than for help to complete w hat is imperfect, 

to fill up a hiatus, to make rough places smooth 


1 The evolution of eloquence just given 

* See i p 217, Ad M Can. iv Id and ep Thouglts L 7 
and 17, §4 


75 



THE COIUtESPON’DEN'CE OF 


br S S 


tnntur Entuum dclndc ct Accium et Lucretium 
amphorc inn mugitu pcrsomntcs tamcn tolerant 
At ubi Cntonls ct Sallustn ctlullu tuba exauditi 
cst, trepidant ct parent et fugnni frustra medi 
tnntur Nam lllic quoque in plulosopluae discipline, 
ubi tutum stbi perfugimn putant, Platonis phone 


mata crunt nudicnda. 

3 Ilaec in tos fabula compctit, qui nulla indo e 
pracditi eloqucntnm desperantes fugitant Tibi 
Caesar, ut cm mn\ime, sublime et excelsum^ ct 
nmplificum lngcmum ab dcis datum est ^ ani 
primi tui sensus et incunabula studiorum tuorum 
niiln cogmta sunt Elucebat 1 am tunc nobilitas 
mentis et digmtas sententiaruin, quibus sola turn 
deerant verborum luraina ea quoque \anis exerci a 


tiombus mstruebamus 

4 Ibi tu miln videre mor<e iu\ entail et laboris 
taedio defessus, eloquentiae studium rebquisse, a 
philosophiam devertisse, ubi nullum prohoemiuin 
cum cura e\colendum, nulla narratio breviter 
dilucide et callide collocandn, nullae quaestiones 
partiendae, nulla argumenta quaerenda, nihil ex 
iggerandum . . | [mutiltim perficere, 

hiulcum fartis lugirej . . . consilnrio buic niag lS 

netati opus est quam auxiliano <amico> 1 . * • 
mutilum perficere, hiulcum explere, asperum lc yI 
gare 2 . . . . 


1 From the margin of Cod , ep Plant True n 1 

* II ten bti d 2J p 33S, Hauler 
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muttcrcrs. Anon they nevertheless put up with 
Ennius and Accius and Lucretius, resonant now with 
a fuller bass. But when the trumpet of Cato and 
Sallust and Tullius is heard upon the nir, they are 
excited and affrighted and bethink them of flight, 
vainly, for even there in the teachings of Philo- 
sophy, where they think they have a safe refuge, the 
resonant periods of Plato will have to be heard. 

3. This little story 1 applies to those who having 
no aptitude for it, shun eloquence in despair. But 
to you, O Caesar, if ever to man, has been given by 
the Gods a sublime and lofty and splendid genius ; 
for your earliest thoughts and the infancy of your 
studies came under my ken. From the very first 
there was no hiding your nobility of mind and the 
dignity of your thoughts : they wanted then but one 
thing, the illumination of words : that too, we were 
providing by a varied course of study. 

4. At this point, in the manner of the young and 

from a dislike of drudgery, you seem to have 
deserted the pursuit of eloquence, and to have 
turned aside after philosophy, 2 in which there is no 
exordium to be carefully elaborated, no marshalling 
of facts concisely and clearly and skilfully, no 
dividing of a subject into heads, no arguments to be 
hunted for, no amplification to com- 

plete what is imperfect, to fill up gaps with padding 
.... this age requires a friend for counsel rather 
than for help .... to complete what is imperfect, 
to fill up a hiatus, to make rough places smooth 


1 The evolution of eloquence just given. 

* See i. p 217, Ad 2d. Cues. iv. 13, and ep Thoughts, i 7 
and 17, §4. 
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f» | Nonnc oninri ontonmi copHi scctibare, 1 
rcfutniuH lollrrtliut, ntigcndi faciiltatcm, eludendt 
\cmistntcm, penmncmH dclcctindique, dctcirencb 
Incitnndlquc, bortatidi* conrdnndl, Infhmmmdi 
lixaudi nmlitntmm nnimox nut nllicicndi, rcctam 
qtnmlnm lit diccndo potcnthm nc potcstxtem* 

I uni si qomdo tibi ncgotiH districto pcrpetui* 
orntioidi conseribtimlnt tempos dccsstt, nonnc tc 
tumult unrhs qmbusdam it lucnlivu studionmt so 
ncus fulciilm, summons colligmdis, \crb:s Inter 
dum singulanlms riqiiimulis > utieterum comniah 
ut 4 coin, S} non) morum ratione comcrtcrcs, ut de 
nolgnribus cltgantn, dt contmmnntis nova redderes 
mi iginim nllquntn nccommodares, figunm imccres 
jmsco \crbo ndomnrcs, eolorem nctusculum app m 
gcrcs Hucc st proptcrcn contcmms, quin didicisti 
plnlosopluani quoque dtsccndo contemnes 

G Scd non cn sunt istn qune possts contemnerc 
possis snne non nmare Ut olim Crnssus tris is 
risum odernt, ut nostrn luc niemoria Crnssus lucent 
fugitabit, ut nostra ibidem memoria vtr consular^ 
cantpos forrmdnbnt Pomptinum Campum multaquc 
loen clans i lecticuln practcrvehelmtur 5 ' 

an tibi sntpc supersit tamen si 

dmsses nonnumquam sntis consulutsses 

, modum 6 Virum eti nn snepe vtr sapientissi 

1 Niet lirforCod sectaiere 1 Beltrami for Cod ornand 

* N lebnl r for Cod * fomandi 

8 the Codex 

* as we learn from 


a marginal note 
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5 Were you not eager for all the resources of 
orators, their adroitness m refuting, their talent for 
amplifying, their charm in c\asion, and I know 
not what kind of downright power and potency, 
that lies in speaking, of moving and delighting, of 
deterring and provoking, of exhorting, of conciliat 
ing, of inflaming, of calming the minds of hearers 
or alluring them ? 

Then if on occasion hindered by perpetual busi- 
ness you had no time to compose a speech, did you 
not fortify \ ourself with certain hurried yet valu- 
able recreations in the way of study, by collecting 
synonyms, at times by searching out remarkable 
words? so as to turn the periods of old writers and 
their clauses by the system of synonyms 1 , to render 
refined what was vulgar, and fresh what was soiled, 
fit m some image, throw in a figure, embellish with 
a good old word, add a patina of age If you de 
spise all this only because jou have learnt it, jou 
will also despise philosophy in the learning 

G But these are not things which jou could 
despise dislike them of course jou might. As in 
old dajs a morose Crassus 2 hated laughter, ns In our 
time here a Crassus 3 hid from the dij light, and 
again in our time a man of consular rank had 
a horror of plains, and traversed the Pomptme 
plain and manj other places with his litter closed 

But oltcn even the 
wisest of men docs not know how to speak m a 

* 1 1 apparent!} psraphra«ing oil « nters bj using s\ nom 
niona but more striking expression* 

* Tl e gran Ifatl er of Crass is the tnumv ir, called 4 >< 

XOffTCJ 

* Probably Crassus Irugt bpart. J'tL Iladr S. 


77 



'I HE COIiRESI’ONDENCE OF 


Atnbr B85 


Atnbr 876 


ntus .... <e!oqui> ncscit novo plane modo Sed 
itn res tulcrnnt . . . , de puteo guogue Puteus 
istic minus sordcret .... csenten>jtias mopwa 
tas, alns <quidem not as ct prius m>tactas Tanto 
maias periculum sententus west, nisi fgjuntiomuas 
raoderutis temperantur Graecis >erbis fortasse 
apertnis Signifioabo TO Kauai koi TrapaZofca. v 

fiyj.uiTa>i «... <c?;>7r<i avTa wAa • • » 

tj iriOava , , , , Hoc ego ammo * » 
ntionibus . » . . liber qnem misti 1 rarus Scias igi 
tur in Jioc uno eMmiam eloquentnm tuam clauaere 

7 Moneo igitur Marcum meum etiam atgoe thaw, 

cl ut memtnea t obseero, quotienscumque d&>c° T< P 0,r 
ivOvfirjpa conceperis, \olvas illud tecum * dwersis 

et varus figurationibus verses temptesquc et 
splendidis excolas Nam quae nova et lfiopma a 
oudicnttbus sunt, periculum est msi ornentur e 
tigurentur ne videantur absurda 

8 Cetera omnia tibi in eloquentia expobta et * 
planita 5 sunt Scis verba quaerere,scis reperta tcc e 
colfocare* Scis colorem sincei um vctustatis appmg ere ' 
sententiis autem gravissinus et lionestissimis a tin 
das . . . .*<pri>jma conditio est, ubi semel pa c 
faetae sunt, facile eogmtae negleguntur Contemn! 
den/que et nullo honore esse rlietora videas , o sC 
lari autem et omnibus offiens coli dialectics. 


1 Haulers reading Mai and Btakman saw mtre ^ 
margin a Hemdorf for Cod leu et 

1 This is Mai a readme Niebuhr prefers ezp duo. 

4 Neither Mai nor fcaber tell us the extent oi tbfe » 
here hut Mu follows it *itb the passage which 
/3r*t in his fie filoquentia 1. 
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style obviously new Hut circumstances Ime so 

n well there would sound less vulgar 

.... thoughts unexpected, to others indeed new 
and prcviouslv unused So much grt tier perd is 
there in thoughts if the) arc not qualified with 
figures of speech spanngl) used I can perhaps 
express my meaning more clear!) in Grech words : ra 
Kan a Kat rapa$o£a Trai «i Oi /« 7 /mrwi 1 


the hook which )Ou 

sent a scarce one Know then that m this one 
point )our eloquence limps, splendid as it is 

7. I warn )ou, therefore, again and again, m) 
Marcus, and beseech )ou to remember, ns often ns 
)ou conceive in )our mind a startling thought, 
think over it with } ourself and turn and tr) it with 
various figures of speech and dress it out in splendid 
words Tor there is a danger that what is new to 
t^ie hearers and unexpected nn) seem ridiculous 
unless it be embellished and made figurative 

8 All else m eloquence are for )ou smoothed 
and made clear You know how to search out 
words, you know how to arrange them correctly 
when found, )ou know liow to invest them with 
the genuine patina of antiqmt), and jou have an 
abundance of the weightiest and noblest thoughts 
.... is the first essential , as soon as they 
have been exposed they are easil) known and dis 
regarded In a word, you could see that the 
rhetorician is despised and of no account, while 
the dialecticians are courted and treated with 
1 “New and startling thoughts” Pronto urges Marcus 
to aim at striking and uneontentional ideas but to be care 
ful that the) should be toned down by their °ctting so as 
not to strike the hearers as bizarre 
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in corum rntiombus semper obscuri oliqmtl et tor 
tuosi <sit>, coquc tit ut niagistro discipulus haereat 
semper et inservmt, vinctus perpetws quibusdam 
vincuhs adtineatur 

Dicefc altquis tit tgifttr praeler celeros m aurttm i tr w 
pvlc/tnx cl tnngntbus utens 9 1 Ego immo volgaribus 
et obsoletis Quid lgitur est? Nisi istud saltem 
scirem, deterionbus utcrer 

(Nftber p 15*1 ) 

De Eloquentia 4 

AntoMNo Auousto Tronto 

I Plernque m oratione recenti tua, q iI0 “ a 
sen ten tias adtinet, anmndverto egregia esse, P' lUC ’ t 
admodum uno tenus verbo corrigenda, nonniln w 
terdum elocutione novella parum signatum 
melius \ isum est particulitnn scribere, ita emm JC1 
bus perpendes singula et satis tempons ad mspici 
endum iiabelns, ut qui plurimis negotns aut ag en( 
occupatus sis aut octis defessus 

2 lgitur in prohoemio quae egregie ft te ><■ 
putem, quaeque arbitrer corrigenda, scrip? 1 

Amt* 8*5 Sc nptii rum demceps pro nmore in j te meo con i 
cetera. Prima ergo pars tota imrifica est, miilt |S e 
grnvibus sententns referta, in quibus evimiae sunt 
.... Si recte .... quo genere Cato . . • * 

1 Niebuhr for Cod utens. 

So 
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every respect, because in their ratiocinations there is 
always something obscure nml intricate, and hence 
it results that the disciple nlwavs hangs upon Ins 
master nnd is his slave, held fast bound with n kind 
of everlasting fetter 

Someone will sa\ You then, of course, beyond all 
others use choice and sinking irords Nny, I use 
common and old ones What then? If I knew 
not that much, I should use words still worse 

Os Eioqucncf 4 

Fno\To to Antoninus Augustus 1G- a n 

1 Most things in your late speech, as far ns the 
thoughts go, I consider were excellent, very few' 
required alteration to the extent of a single word, 
some parts here and there were not sufficiently 
marked w ith novelty of expression * I have thought 
it better to write to you on these points in detail, 
for so you will the more easily consider them separ 
ately and have time to look into them, being as 
you are busied with the actual discharge and 
wearied with the past performance of very many 
duties 

2 Well then I have written to tell you what I con 
sider excellently said by you in your exordium, and 
what m my opinion needs alteration Do not doubt 
that what I shall further write will be written in 
the spirit of mv love for you All the first part 
then is wonderfully fine, packed with many weighty 
thoughts, in which these stand out .... in which 
kvtvd Cato . . vf sparingly and with dignity 

* Professor Mackail takes this to mean the “ new Latin ” 
style introduced by Fronto, 
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pnrcc efc cum digmtate .... multo deinde grauor 
et severior subiuncta <Test sententia> . . . • S1 
Ambr 334 nihil .... nobis opimonis . . . . j tralatum, turn 
. . . <si> res ita lmpulerint . . • • ' incas * 

Inesse .... alterum propnum comes , alterum tra 
latum opifex Neque ulla verbis istis inter se com 
munio est neque propmquitas OfFendit lgitur aures 
ingruens dueisitas naturae . . . .* sapere . . • • 
SiUustlus .... quiqxte manu tenlre penc bona palna 
laccraicrat Vides quantum simihtudme verborum 
formae assecutus sit, ut verbuin postremum, q< nm 
quara parum pudicum, non indecorum esse vuleitur, 
ideo scilicet quod <duo> \erba simiba praecedmt 
Quodsi ita liaec verba contra dixisset : qutque p^ e 
bona palna laccraierat , indita 2 obsccmtas verbis 
appircret .... manu \entre Ad ... ♦ aurcs ' 
Amir s«>» tertioque . . . . | Smo-xrvjJ et rapii<fia<Ttt carcndum 
353°»> Hch 3 Enirmero .ad plnlosoplium librum legas, mag 1 * 
!uegiu!> 7 tro mterpretante tacitus nttcndas, lntcllexisse a 
nuas, nhis lcgentibus ipse plerumque dormites, 
nudias r* to r pwroi, rt to Stvrtpov, diu multuniquC 
numcrari tl rjptpa iajiv, tf>Z s icrriv, fenestns pat fn 
tibus lalioran Sccurus inde nbeas, cui mini per 
noctern meditandum aut conscribcndum, nihil mag is 
tro rccitandum, mini de memoria pronunthndom, 
nulla aerborum indagatio, nulhus sjnonjmi orintu*» 
mini de Graeca in nostram linguam panter vertm* 
dum In cos quoque meus magister Dionjrsm* 

1 Tl » nurpii of Col Im u nfn tvi-rr 

* Qj'-ry i**rua . . „ Hr ( t ‘'overal f propped »•* 
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. . then follows a much weightier and austerer 

thought ....... if 

circumstances so compel .... the one word speci 
fic — companion, the other figurative — artisan Nor is 
there any connexion or relationship between these 
words The ear therefore is offended by the in 
herent contrast obtruded upon it ... 

. . . Sillust sajs “and one who had also 

wasted his patrimony manu venire pene 1 You see 
how much the writer has effected by the likeness m 
the form of the words, so that the last word though 
far from modest does not strike one as indecent 
for the reason doubtless that two similar words pie 
cede it. But if on the other hand he had spoken 
the words thus qmquc pene bona palna laccraveral, 
the obscenity attached to the words would be oh 
uous . 

must lack disposition and digression 

3 To be sure you would read a book to your 
philosopher, 2 listen in silence while jour master 
explained it, shew bj nods that jou understood Inm, 
while others were reading, jou would j ourself mostly 
sleep, would hear reiterated at length and often 
H hal is the first premiss $ l\ hat is the second? with 
windows wide open hear the point laboured, If tt is 
d<?y» it is hrrht Then jou would take jour departure 
without a Lare, as one who had nothing to think 
over or write up the whole night long, nothing to 
recite to a master, nothing to sav lij heart, no hunt 
mg up of words, no garniture of a single sj non \ in, 
wo parallel turning of Greek into our own tongue 
Against them 3 too did mi master Diomsius the 
‘ Cat l 14 

* Fronto is making fun of tl e dialectic met! o 1 of teaching 
to wru.sted with the rhetorical. * The dialectician*. 
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Tcnutor ct coroposibim fabulnm protuht de disccp 
bitlonc vitis ct nrbons >l,cis 

4 VII, s sc note ,l,com ferebnt 
fructum I, omnium com, ms ct Usm 
crcnrct, idem dulcc esu, idem Inus u lucuoto 
Turn se mmorc cure qu-im Cleopatrani r S 
onnri, comptins qunm Lnidem formosa _ els 
pmos su os its pulchros esse ut necteren 
Libero th) rs,, Lironn Sileno Njmplus 
rcdimicuU; lliccm esse borndim 1,lfruct U1C 
nimbilem, crcnre bom nut ainoem numqu ,. enl 
mto 837 quern | pneter glendem . . . • la ‘ e ” 1 fine m 
VOS . . . .« Nunc ego consulto in ™u 
facio, ut, si qua ncrius dicta sunt, perm 
mollmutur 3 


Ad Vcmm Imp ii 6 (Naber, p 133) 

<Domino mco Vcro Augusto> 

tot, I “■“* mel pertUrb ' , , t “"'„r 1 ° mU m bow 

f liowinR Sed ncceptis littens tuis, ea re mm ] raS 

455 spes mill, ostentnta est, quod tun manu scr.pse^^ 

deinde quod post apstinentnin tndui et san » eSSC 
satis strenue et prompte demissum, libera u ^ 
te periculo impendentis valetudinis nun ^ c( ^ S oS 8 ras 


spiravi lgitur et revalui et apud ornnes 


1 Sec Hauler {Vert d rh,I 41, p 79 > f ° r . lb , l * 3 ’ ; jS*' 

1 About a column and a half are lost in the 

3 This sentence is from the margin 


i n 1 no 

1 He was called A twrSt (see Athen xi 7) ao jed 

from a line in Homer {II 11 612) n hich he o ‘1 
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Slender 1 indite ft quite arttstic apologue on a dis 
pute between tlie / tne and the Holm oak tree 

4 The \ine vaunted herself above the holm oak 
because she bore the most delicious of all fruits for 
the banquets of men and the nltars of Osins, alike 
sweet to cat mid delightful to quaff Ihcn, again, 
she was arrived with more care than quecnl) Cleo- 
patra, with more taste than lovely Lais So fair 
were her branches that from them were wound the 
thjrsus-wands for Liber, a garland for Sdenus, and 
chaplets for the Nvmplis and Maenads But the 
holm oak was rough, barren, unattractive, and never 
produced an) thing of any goodness or beaut) except 

acorns . . . Now I purposely end 

with fictions that, if I have said an) thing too severe, 
it may be softened down by being mingled with 
fictions 


Fronto to Lucius VEnus 

To my Lord Verus Augustus 162 a n 

. . I was so distressed in mind that I could 
not . . . But on the receipt of )Our letter, the 
ver) fact that ) ou had written with )our own hand 
raised m) hopes at the outset, then came )our good 
news that after three da) s’ fasting and a prompt and 
rather drastic letting of blood )ou had been freed 
from the risk of a threatened illness 2 So I breathed 
again and recovered and made my prayers at every 

* Capit {Vtt f en, 6) tells ns that Verus, while on his way 
to Asia for the Parthian war, was taken ill at Canusium 
It appears that he narrowly escaped having a stroke, such as 
caused las death in January, J69, at the age of thirty nine 
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lucos sacros nrborcs snirntas — nittn rare agebam— 
Mipphcna! Et nunc cxpccto 1 cognosccrc ex tuis 
liltcris, quantum mcdil 2 istl dies promotennt ad 
\ircs rcficlcndns. Knlnncro nunc maiorc multo cura 
diligcntinque opus tst, ut paulatim tcinet complex 
ncc proptrcs wl detriment* a mum rcsnrcicnda N anl 
id qutdun omnium opimonc compcrtum ct traditum 
est, snnguinuti ubt nburnkt Incursim dctrahendum 
posten pcdctcmptim cssc rcparandum 

Toe, oro tc ct obsccro, Domine, quod tuo egregio 
ingenio dccct, tcmpcrcs ct rcparcas et modificens 
destderns omnibus, quae nunc acriora sohto et p r0_ 
cactora existcre ncccssc est post apstinenltam, q u3 
a ubr tss ncccbsano tn tetnfporc usus es 

Fratrem Donunum saluta, quern sahotn habebis 
si tu salvos eris Vale, Domme dulcissime 


Ambr^3I> 


Ad Arnico* i 11 (Naber, p 181) 

j TnoNTO Velio Rufo Sem sdutem 

Figurae oratioms sunt quae maxime orationew 
ornant Duplex autem genus est figurarum Aut 
enim verborum figurae sunt aut sententiarum 
figuris verborum est tropos, metapbora Hac fig ura 
usus sum quom slngnum 3 dixi de corpore in q u0 
1 Haupt expeto 

a Haupt for Cod mcdiei Naber reads media ( f imspriu > 

* Klussmann for Cod figuran _ 

1 If Capit (l it Ver 6 § 7) is to be trusted there was 
much need of this exhortation 
86 
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hearth, altar, sacred grove and consecrated tree — for 
I vis staying in the country. And non 1 am wait- 
ing to hear from jour next letter how much the 
intervening dajs have done towards restoring jour 
strength Tor, indeed, much greater care and atten- 
tion arc required now, that jou mav fill jour veins 
graduallj and not be in too great a hnstc to repur 
jour lost strength Tor it is a belief verified and 
traditional that blood when m excess must be 
promptly drawn ofT, hut must subsequentlj' be re- 
gained bj slow degrees 

1 praj and beseech jou, mj Lord, take heed, ns 
befits jour eminent chincter, to be sparing and 
temperate and restrained 1 in all jour desires which 
now, after the abstinence which jou have practised 
on a necessarj occasion, must ncce^sarilj make them- 
selves felt more keenlj and more importunately than 
usual 

Greet my Lord jour brother, 2 whose health jou 
will ensure if jou are well Farewell, most sweet 
Lord 


> 162 A D 

I uonto to Vehus Rufus Senex, 3 gieeting 

The figuies in a speech aie what most set off a 
speech there are two kinds of figures, for there 
are verbal figures or figures of thought. Among the 
former are trope and metaphor 4 I employed this 
figure 8 when I applied the word slough to a bodj in 

* Marcus hiuried to Canusmm to see him see Capit ibid 

* Nothing more is certainly known of him 

4 Cicero (Lrut 17) following Greek precedent, separated 
tTOfha from figures We use trope for the metaphorical use 
of a word 

1 Perhaps in the speech Pro Bithyius mentioned below 
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neque <sucus> 1 sincerus ncque aqua pura rtpqut 
ullus humor Iiquidus, sed ita ut m palude corrupt 11 
omnia Quod autern plerosque fugit, 2 te Iiominem 
vehementem ct cum doctmia turn multo magis 
naturn vnlidum esse [scirem artes] 8 eius modicae 
. . . .* as alittr . . . 


Ad Amiroi, L 15 (Naber, p 1S4) 


A.mbr SI2, 

folio-wine 

SIS 


TnoNTo Praecilio Ponipeiano salutem 

Verum ex me, mi Pompeiane, uti res e6 ' 
audios; vehmque te milu verum J dicenti ndem 
habere Orationem istam Pro Bilhynts ante annuB1 
fere in manus sumpsernra et corrigere mstitueraro 
Tibi etiam Komae tune agenti nonmhil de ista o 
tione promiseram Et qmdem, si rectc 
quom sermo inter nos de partitiombus orationuu 
ortus esset, dixeram et prae me tuleram, satis w 
dihgenter in ista oratione comeeturam, q uae 1 
trunlne mandatae cxedis verteretur, divisisse arg« 
mentis ac refufcasse. Interea nervorum dolor 50 1 0 
vehementior me mvasit, et dmtius ac molestius so 1 0 
remoratus est Nec po'-sum ego meinlms crucian i 
bus operam ullam htteris senbendis legendtsgue 
impendere ; nec umquam istuc a me postuhre '» I1SI|S 
sum Phdosophis etiam minficis hominibus diren i 
bus, sapientem virum etiam in Phalandis tauro me u 


1 Brahman * Af&i gives this but Mith doubt* 

1 ilai gives these two words doubtfully Brakman ; 
ti l id u 1 1 is folJa>Ktl by esse * Four letters lost , ^ 

* A lacuna o/ four pages follows to mertmur in Jd Am « 
\ 12, below. 
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which there is no sip pure, no water uncontami- 
nated, no fluid clear, but, as in a morass, everything 
rotting What, how ever, escapes most people, I 
should Know, that you, a strenuous man and a stiong 
by training, and much more by nature .... 


> 162 a n 

Pronto to Praecihus Pompennus, 1 greeting 

You shall hear from me, my Pompei mus, the 
true state of the case , and I would ask you to accept 
it from me as the truth It is nearly a year ago that 
I took that speech For the Bithynuins 2 in hand and 
set about revising it I also made certain promises 
to jou about the speech when you were in Rome at 
that time And, indeed, if 1 remember nghtlj, 
when we were discussing the rhetoric il heads of a 
speech, I claimed, and with some pride, that I had 
m tint speech verj thoroughly anal j zed in argument 
and confuted the assumption which turned on tilt 
charge of murder by mandate Meanwhile, a more 
than usually severe attack of neuritis cime on, which 
prov ed to be more persistent and troublesome than 
usual And I cinnot pay any attention to writing 
or reading letters when my limbs are racked with 
pain, nor ln\e I ever ventured to make such a 
demand upon my strength W hen philosophers, 
those wondrous creatures, tell us that the wise man, 
even if shut up m the Bull of Phalans,* would still 

1 Kothinp is known for certain alout him He wa*i 
Pom 1 ly a fellow countrvnan of pronto a from Cirta. 

* Notl mg more u known of tins ipwcli 6**\ool wf at 
1 ronto t« Us ua 

* A eon n jot { lace of the orator*. See Cio. Til*" tu 7 . 
‘■'tneca, Ip CC etc 
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sum licntum tuliilommus fore, ficilius crcdidenm 
beitum cum fore quutn posse t mtispcr nmburenti in 
ftheno prohociimitn nicditan nut cpigrunmita 1 sen 
here 

It crone 1 1 it ta demde mihi longo post tempore com 
moda vnlctudmc nliis c^i res potuis* ad\ ersus istam 
orntioncm nhcnnto ammo fui, nee pudebit me n en 

Ambr an odium nc simultntciii j . • Itcdut 'g'‘ u7 

post rcpudium renuntntum oritio domum meam \ t 
mecum denuo mnnsitnut? . . . . nb nnu anuce a 


Ad Annex, t 1G (Naber, p 183) 

<rnoNTO> Praecdio Pompenno <salutem> 

Ambr 20< Lege, canssime mihi 4 < Pompeian e> . J 

. . Venetus‘ i emits est Sc.s hoc perpetuum 
Veneti fntum esse, ut numquam venierit, ven 
Ambr °93 semper 6 .... J dis curare Rescribit mini *‘ tte 
se nullas accepisse Tu eertum • • • 0< ^ U )ni 
.... quidquid .... consenmsse . . • • 

. . . carissima 7 .... 


Ih 

gle 


A 1 1 Amicos, i 17 (Naber, p 185) 

<FnoNTo> Claudio lubano <salutem> 

Habuisti lgitur domi, s <mi Naucelli> 
instituimus amicitnm, ut haec volgati offici » nc i 
1 Niebuhr would read rpicheiremata (arguments) 

5 „rrom the margin of Cod * Ibid u 

4 From the Index (Naber, p 172) * Mai has Vt 

* From the margin of Cod So also the fragment 
follow There 

7 These five words mav belong to the next letter 
art, also two words, //at tall m, given by Jlai which £ 
places between semper and dot curare 1 From the l 
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be hippy, I could find it more easy to believe that 
he would be hippy than that he would be able, 
while baking in the brass, to muse the while on an 
exordium or write pointed phrases 

Then when after a long interval I had recovered 
my health, I turned to other matteis in preference. 
I took a dislike to that speech, and will not be 
ashamed to confess hatred and aversion .... 
.... So the speech has come back home to me 
after I had publicly disowned it, and taken up its 
abode with me again . . ...... 


■* 162 a.d. 

FnoNTO to Praecihus Pompeianus , 1 greeting 
My very dear friend Pompeianus, read .... 
. . . . Venetus 2 is for sale You know that 
it is the perpetual fate of Venetus to be always 

going, never gone He writes m 

answer that he has never received my letter 


• 162 i 


Pronto to Claudius Juhanus, greeting 

You have had then at home, mj Naucellius , 3 
.... Our friendship has been on such a footing 
that we could dispense with these conventional 

1 There was another letter to him in this collection (Naber, 
p 172) but onlv the opening words remain (from the Index, 
as read !>} Hauler, If tm i>tud 33, pt 1, p 175) Labns 
eius labra/on, I kissed him lip to lip 

* I tnetus ma) lea proper name, or = Venrtmnu* (it a 
partisan of the ‘Blues" in theCirctis) or mean a Venetian 

* One of the names of Julianus, who was consul under 
1'ius and provincial legate under Marcus. 
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gcrcnitts \cro nniore content! .... Cum onuco 
omnia ntnnra ct iJtilcfi coimnmnc'tti \clmi . 
cilus lamina . . , . co pervenit ut cs«et imht non 
tan turn cnnssimus is std paenu solus . . • 


<\ mettle* 


Att Ainteot, { IS (Nnlur, p 18 "*) 

<Piio\to> Claudio Inbano <sa)utem> 
Ncscioquopnctoiit 1 . . . . j omnesproui 
loqui, multa ctmm laboriosius ficcrc quan) >1^ T 
postulat acta cognitionuni, cpistulas onmes uemqu 
ad prownemm adtmentes lc nnabunt tuisq ^ 


<«t;> nclsidue <tu omnn> munera 


obiteS 


. . <cum lio>norc prouncnles tractate,^ 

Vc rum sit quod antiqui setcres dixerunt, tou «« ,t0 
cbai *cai raCtuv kcu <rroMC<u Vnlenwus . . 
bonus si ... . studebam . . . •* conejusust 1 
me Valemnus nostcr \idere potuit A 1 oTnl 
nostns Impcratoribus non propter nbud aniari ^ 
opto, quam ut te quoque participem mei corpons 
ammi diligant et cum bomtite eorum certus 
ita fore . . 

Quom tibi scriberem, paulo commodius vale 
Adhuc quidem eo tempore eram ex longissnna va 
tudine, quam contra curam .... aeque . • 

. . | . male mulcts it, recitavi in senatu s 

. . 6 <ut> repeterem, postuhretur ^ 

Naucelb, valetudmis tuae curam agas, ut 
oos vemas Dei praestabunt ut me quoque o 

1 From the Index (Naber, p 172) 


s a. i a ilia j ie« i<iiier» ate mat, in the second ten 
I lies and in tlie third three lines 
pa 
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scmccs, fissured of the reality of our lo\c .... 
With a friend I would wish nil jojs and sorrows 

cli ired it citnc to tins tliat 

he was not onl\ im dearest friend, but almost the 
single one who . . . . 


? IG2 a o 

1 noNTO to Claudius Julianu*, greeting 

I know not how it comes to pass .... nil the 
pro\mcials saj , to do man) things nlso more labori- 
ously than the case itself requires • memoranda of 
the trials, lastl} all letters which relate to the pro 
vince The} will assist jou .... thatjoti should 
diligently perform all jour duties . . . . treit the 
pro\ metals with respect, that the sajmg of the classic 
ancients may be verified, that the same man can be 
both sportne and strenuous Valenanus 1 .... 

nor was our friend 

Valenanus able to see me I desire not to be Io\ed 
by our Lords the Emperors 2 on any other terms 
than that jou too the partner of my body and mind 
should be included in their love and such is their 
good nature I feel sure that this will be so 

While writing to jou, I feel a little better I am 
still indeed at this time after mj most protracted ill 

health, which in spite of care 

. .... roughly handled, I dehveied in the 

Senate .... was asked to repeat it 13e sure, my 
Naucellius, to take care of jour health, that you 
may be strong when jou come to us Please God 

1 Possibly the master of the emperor Pertinax (see Capit 
Vit Pen }2> 

* Marcus Antoninus and Lucius Verus (161-169) 
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cnlutn Invents*. Vnlcrbmui neuter fld te 

phpu rcttullt, qua* «it» omnlbin . . • .* gravluseutf 
tnctnii quim StretotnMtn nut tynllum * Stragu i 
tnitil linen sculpt if quip german! ...» 


Ad M Ca * U 10 (Jfabcr, p 37). 


Ambr 1CM, 

following 

\t»T 


<Domino mro> 

, , , , <pme<lim> | nbnpcre terrae, ut icituO 
linmo cellne fillm : tnntun tie tliesiuris Antoni^ 
pecunlam prodigi qunm ncscio qunc ista a 11 ! * 
alumna neuptet, unde nllill Efptheus accepen 
Qunnti sero rumores ndicrsi, qumtnc quermionw 
exorientur bonis lege ralcidii distmctis ’ ,ne * 
istnm famosam atque cclcbrntnin cctcraque 
pecuniae ornntnenti quis emet? Tua uxor s, ^ raer ’ 
praednm mtnsissc et minimo acre cripuissc ice u ^' 
eoque minus ad tos qutbus legntura erat perven 
» Two lines lost. * These two words are not certain 

* Perhaps ten lines ore lost here 


1 From the fragmentary nature of the cwdenee, n 
easy to understand the k„al points in the ease al an d 
these three letters Mat 
Faustina, hail made the 
her natural heirs is not h 
documents added to the 

to the heir as to ceitai *, ■ ., re 

These were cancelled by Matidia, but certain in ^ al( j 
parties tried to pas3 them off as \ah<L Frooto i ^ 
that Marcus will for fear of benefiting himself, « ij, re e 
stand, in which case the} might absorb more than to 0 
fourths of the whole property contrary to the ialcicn 
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you will find me too a little stronger Our friend 
Valeri inus 1ms told 3011 the great blows, which from 
all (quarters) .... I hue treated him more firinlj 
than Stratonabia or P3 rallus A linen covering 


Fronto to Maiicus Antoninus as Emi Etton 


To my Lord 1 -ad 

.... that children of the earth, as the saying 
goes, or rather of the gutter, should snatch the 
booty that so much wealth from the treasuries of 
Antoninus should be thrown away for that pampered 
protegee, whoever she is, to get, so that Fgitheus 2 
will get nothing What unfriendl} comments how 
ever, what grumblings will arise, when the goods 
have been dispersed under the Falcidian Law * 
lhat celebrated stnng of pearls, 8 which everjone 
talks of, and all the other ornaments of such value, 
who will buy them* If }Our wife bu3s them, she 
will be said to have pounced upon the spoil and 
snatched them awa3 at a very small price, and that so 
much the less had come to the legatees under the 


which stipulated that the heir must receive at least one 
fourth of the whole inheritance Marcus cotild either refu«e 
to act as heir, or decide against the codicils, and so bring 
tlic gifts mentioned in them into his own share as residuary 
legatee, or let the codicils 6tand in spite of the seals l*eing 
broken (e/» his own decision in D <J xxvm 4, 3 and Gaius 
11 120 and 151} It is most likely that he took the second 
course though he may also have carried out the cancelled 
prov tsions 

* See Corp Jnsc. Lai vi 8440 T Aurelius Egalhnts Imp 
Antomni At g Lib a C&l « 

* Vossibly alluded to bj is aevola, one of the at u«, tn V g 
xxxv 2, 30 
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At non cmct liacc ormmcnta Faustina Quis igitui 
unet margnnU, quae filmbus tuis legata sunt ? Rs 
margin t is collos fiharum tuarum despohabis ut cuius 
tandem ingluvics turgida ornetur? 

Ari hcreditas Mntidiae a vobis non adibitur' 
Summo gencre, summis opibus nobilissuna fernma de 
vobis optime mcrita intestati obierit ? Ita prorsus 
e\ eniet ut cm funus publicum decrevens ei ademeris 
testamentum Adhuc usque in omnibus causts 
lustum te et gravem et sanctum mdicem exhibuisti 
ab uxorisne tuae causa pra\e mdicare mchoabis ? 
Turn tu quidem ignem lmitabens, si proximo^ 
Ambr 103 mn|bures, longmquis lucebis 

Ad M Caes n 17 (Naber, p 38) 

R<eschjptum> magistro meo 

Ergo magister meus lam nobis et pitronus ent* 
Eqjidem possum securus esse, quom duas res aninio 
meo canssimas sccutus sun, rationem veram et sen 
tentiam tuam Di vehnt ut semper, quod agmi 
secundo ludicio tuo, mi magister, agam 

Vides quid liorae tibi rescnbam Nam post con 
sultationem Amicorum in hoc tempus collcp 
sedulo ea quae nos moverant, ut Domino meo pe r 
scriberem faceremque cum nobis m isto quoque 
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will But jou will say Faustina Mill not buy these 
ornaments Who then Mill bu) the pearls, which 
were left to jour daughters > lou Mill rob the 
necks of jour daughters of these pearls that tliej 
maj grace a\ hose goitred gorge mat I ask ? 

Shall Matidia’s inheritance not be taken up b\ 
)OU> Shall a most noble lad) of the highest rank, 
of the greatest wealth, one who has deserted 
especial!) well of )ou, hate thus died intestate'* 
1 he precise result, therefore, w ill be, that) on w ill hat e 
robbed of her will one to whom you hate granted a 
public funeral Hitherto m eter) cause without 
exception you hate shewn ) ourself a just and 
weight) and righteous judge Will )ou begin with 
tour wife s case to git e wrong judgment? Then will 
)ou indeed be like a (Ire, if )ou scorch those who nrc 
nearest and gite light to those who arc far ofT* 

The Ltiicnon Marcus Antomnls to I novro 

Answer to mt master A D 

‘■'o mt master will now be nit mlt orate «l«o* 
Of a truth I can ft el cast in tnt mind when I hate 
followed the two guides dearest to tm heart, right 
rc ist n and t our opinion Got! grant that whatever 
I do 1 may nlunts do with tour fatOjraMc endorse 
incut, mt 'master 

^ <Hl s cr }, in l a t c | a m writing mt an »rr to tou 
T or alter a consu 1 tat ion with mv Friends up to tin* 
moment, I line earcfullt collected all the j* n*» 
wlnrh weighed with us, f-o as to wn*c fulh to i r 
l> rd,* and make him oar as es** r in th i b-,- c s 

* er S* 1 *t in ^-udu a r tt! «■ n. 

1 1 i it\i ui * I j 1 . ! ; t lo|!« } tr- 1 iti »»r 

S’ 



■Illtt COltULSPOSDFNCE OF 


regotlo prncicntcm Turn dcmum 0a/xrr<rwj°* 
/fcjfc.U., !<Vm. quoin focrlnt „b illo comproW- 
Oratloncm, .pin nutun noUnrn defendnti. 
tunic confcitim ostcncl'ini, ct ngim gn ;as c ^ 
mill) toll? cputuln till Icgcndn cl isto ncgot 
csU Hunt ct uptime inngistcr, >a1c. 


AmlT 813 
foil ~li K 

814 


A t Amicos, i 14 (Nabor, |> 1S1). 

Amimo Victoiuno gcncro <Tronto $a1utein> 

Ad obrucac tempos- I «t Vonan 

ms miscalls fennuisquc scstcrtuim deciens ® 
rcliquit usurnriuin potms quam proprmm na 
qungenn nnnuo nb August-, Mugu I- > 

Pkriquc omnes, qui cun cur-ntrint, * ^ uS1 
nc libne quidtm singulis pondcratne 
sunt tamen nonnulli, nn\i scilicet et s _^ sl 
cod ic ill os, quos lam pndem Mntidn inci A * c tiai» 
gnare, quoin illi sine sensu ullo ncerct ut 

sunt codicillos istos apud Dorainum D0S ^ SIIlC 
probe ac recte fact os tuen et defendere 
metu fui, ne quid plnlosoplna perversi sU , fljn 
Quid ad cum de re scripsenm, ut scires, exe p 
litterarum misi tibi c C ribis 

In oratione Bith^na, cuius partem legisse e 

1 From the Index as read by Hauler { jf & u 
pt 1 p 175) 3 Possibly ricirtw in the ^ Qti es 

1 He cbafiingly calls the letter a speech t.i or oa 

3 T1 is assaying of the gol 1 (presumably the g 
ments) was done by means of fire iu a small nac v 
a cupeL 
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also. Then only shill I Imc confidence In our 
decision, when it has been approved by bin). The 
“speech 1 " in which jou !m\c advocated our cause, 
I will shew at once to Faustina, nnd will tender her 
thanks because as an outcome of that business it 
has been my lot to rend such a klter from you. 
Good master, best of masters, farewell. 


162 A D. 

Fhonto to Aufidius Victorious his son-in-law. 

At the tune of the gold-test 2 .... nnd 
to her Varian prot£g<5s of either sex she left a 
million sesterces 3 apiece for them to enjoy as a 
life interest rather than for their own; for she 
directed that 00,000 sesterces 4 apiece should he 
given them every jear by the Empress Almost 
all those who had pud her court lost their 
labour: not a pound apiece was weighed out to 
them. Some of them however, brisk and smart 
fellows without a doubt, had the effrontery, while 
Matidia lay unconscious, to seal up the codicils, 
which she had annulled a long whde before They 
had the effrontery also to uphold and defend these 
codicils before our Lord as duly and truly executed. 
And I have not been without apprehension that 
Philosophy might lead him to a wrong decision. 
That you may know what I wrote to him on the 
subject, I send you a copy of my letter. 

In my Bith^nian speech, part of winch you write 

* About £20,000 

4 About £500 It is not clear whether these alumni 
were children of aa alimentary foundation, such as the 
piullae Faustinianac. 


99 



1HE CORRESPONDENCE OF 


multn si nt noti mldita,ut arbitror ego, .non i ’ 

locus in pumis ck ncti \iti, quern tibi P 1 
puto, si lcgcns quod in simdi re M “ 

L 1 Still i tgrcgie scnptura reliquit non u p 
compares, scd ut aestimes nostrum me 1 
genmm quantum ab lllo eximiae eloquen 
abludat 2 


Ambr SS2 
following 


(Nabcr, p 155 ) 

Ad Marcum Antonivum de Oratiombus 

<Amonino Auousto rronto> la 

1 .... | pauca subnectam forUsse a P rc 

miqua, nam rursus faxo magistrum 006 
as omnem banc magistrorum 


parum 


Ncque ignoras omnem banc magistrorun 
vanam propemodum et stobdam esse i )0D3 

quentiae et sapientiae mini Feres pro e ffle 
venia veterem potestatem et nomen ma 0 
usurpantem denuo n0SS e 

2 Fateor enim, quod res est, unam s0 ain or 
causam incidere, qua causa claudat aliquan 

1 So Cod by mistake for P „ . , „ 320 

5 Haupt for Cod ablunt (Mai) cp Hor S 
* Mai Query < rtm > — j 

1 Owing to the confusion in the leases of 8U re of 

their partial illegibility, it is impossible to be q , cQn 
the position of the various parts of this tracta • 
eequcntly of tho thread of the argument Jt . being 
connected with the similar letters 1> hloqxtsntVl . , ce /or 
like them an appeal to Marcus uot to neglect eioq p ron to 
philosophy Little seems lost at the beginning „ nen ce 
enters at once on an indictment of the f‘‘ 3 ® and 

Seneca and his school, whom he accuses of tn c letter 

tautology taking Lucan especial ) ) as an instance ° 8 


fault He compares their mannerisms to a 
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that }ou have read, there are many fresh things 
introduced, not inelegantly as I fancy, particularly a 
passage on my past life, which I think will please 
jou, if you read tint excellent speech on a similar 
subject in defence of P. Sulla left us by M. Tullius: 
not that jou should compare us as equals, but that 
jou should recognise how far my mediocre talent 
falls short of that man of unapproachable eloquence 


On Speeches 

Fronto to Antoninus Augustus. ? 1G3 ad. 

1 I will subjoin a few possibl) un- 

reasonable and unjust criticisms, for I will make 
jou again have a taste of me as a master. 1 And 
you are aware that all this company of masters 
is more or less futile and fatuous — little enough of 
eloquence and of wisdom nought! You will I am 
sure bear with me for taking up anew my old-time 
authority and title of master. 

2. For I confess, wliat is the fact, that only one 
thing could happen to cause any considerable set back 

cantata repeating a notfl again and again He also charges 
such writers with meanness and slovenhne«s of diction, with 
effeminate fluency and preciosity Turning to a speech 
latelj delis eredl '* - * ~ * — ' • — «• 

and repeats {§ 8) 

clear and impen ■ 

refers to a treat 

used in his lessons In 39 c ‘ 1 " ' * -*•••*» 

trend of the argument, but ' *' ' * 

Seneca n *t) le From this he ■ 

a Gallic rhetor and Ins inapp 1 : ■ ■ ■ ■■• 

abrupt transition from Alexander to the Tiber is ptizrlin? 
In conclusion, be criticises seierelr an edict of Marcus and 
adds a warning against the debased st)Ie. 


IOI 



THE CORRESPONDENCE Or 

erga te meus — si eloquentiam neglegas Neglegas 
tamen veto potius censeo quam prave excolas Con 
fusam earn ego eloquentiam, catachannae ntu 1 par 
tim pineis 1 nucibus Catonis partim Senecae mollibus 
et febnculosis prunulis insitim, subvertendam censeo 
radicitus, immo vero, Plautino ut utar \erbo s ex 
radtctlus Neque ignoro copiosum sententus et 
redund intern hominem esse verum sententns eius 
tolutares video nusquam quadnpedo concitas 3 cursu 
ten<d>ere, nusquam pugnare/ nusquam maicstatem 
studere , ut Laberius dictebolana, immo dictena 
potius eum quam dicta confingere 

3 Itane existimas grawores sententias et cadem 
de re npud Annaeum istum repertururn tc qu“ m 
apud Sergium ? Sed non modulates neque fiteor, 
Kmir ssi neque i ta | cordaces ita est , neque tte hnnulas non 
nego Quid vero, si pnndium utrique adpomtur, 
adpositns oleas alter digitis prendat, ad os ndferat 
ut manducandi ius fasque est ita dentibus subicwt 
alter lutem oleas suas m nltum iaciat, ore aperto 
excipiat, ut calculos pracstigiator, primonbus Ubm 
ostentit* Ea re profecto puen laudent, convivae 

* Hauler in te txhnft Th'ol Gomper r 3W 

* linkman for Col Ihuinotrafo fctud prefer* Phut n 
tzo fr will, ep Aul Odl In 3 Jlautmuneut »“ a 
Lorun l H ii 19 

* tor Cod e * fo >r> irh <1 wi not «e«m to be 1 * 

* Heiadurf auggeit* punjtre 
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in mj love for 3 ou, nnd tint is, if 3 ou w crc to ntglu t 
eloquence ^ ct indeed I would rather 30U neglected 
it thin cultivated it in the wrong W113 lor ns to 
that h^ brid eloquence of the ealachanna 1 tape, 
grafted partlj with Catos pine nuts, 2 partlv with 
the soft and hectic plums of Seneca, it ought in my 
judgment to be plucked up b3 the roots, m3, to 
use a PI an tine expression, by the roots of the roots 
1 am aware that he is a man who abounds in 
thoughts, 13c bubbles over with them, but I see 
his thoughts go trot trot, nowhere keep on their 
course under the spur at a free gallop, now here shew 
fight, nowhere aim at sublumt3 like Laberius, he 
fashions nit bolts , or rather tut flashes , rather than 
wit saj mgs 

3 Do 30U then suppose that 3*00 could find 
weightier thoughts md on the same subject in 
3 our Afinaeus than in Sergius ? But (tn Sergius ) 3 
not so rhythmical I grant it , nor so sprightly it is 
so , nor mlk such a ring I do not deny it But 
what, if the same meal be set before two persons, 
and the one take up the olives set on the table with 
his fingers, cirr3 them to Ins open mouth let them 
come betw een his teeth for mastication in the decent 
and proper manner, while the other throw bis olives 
into the air, catch them in his mouth, and shew 
them when caught, like a juggler his pebbles, with 
the tips of lus lips Schoolbojs of course would clap 
the feat and the guests be amused, but the one will 

1 See 1 p 140 

* The plain austere eloquence of Cato is compared to tl e 
fr nt of the wild pine (Hauler refers to Cito /? / xlvj 1 3), 
as contrasted w ith the soft fevensh stj le of Seneca 

* Seryus FU\i is or Plautus a Stoic who says Quintilian 
{I nt \ni 3) fori e 1 «n*w } new words some \ery harsh 
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cUVctcntur, scd niter pudiec prindcrit, alter labelhs 
gcsticulatus cut 

At cmm sunt qtncdam in librts eius scite dicta 
grnvitcr quoqoe nonnulla Etiam laminae interduui 
argentiolne cloacis mveniuntur, eane re cloacis 
purgnndns rednnemus? 

4 Pninum llltid in isto genere dicendi utmni 
turpissrnium, quod eandem sententiam nulliens alia 
atque alio annctii in dut am referunt Ut lustnones 
quom pdholatim saftant, caudam cjcm, oapilluni 
Vcnei is. Fume fl igellum, eodem palho demonstrant 
itn isti unam eandemque sententiam multimodis 
iucuint, ventilant, commutant, convertunt, eadcm 
lacinia <\ana> saltnnt, 1 refncant eandem un * m 
sententiam saeptus quam puellae olfactoria sucina 

5 Dicendum est de fortuna ahquid ? Omnes >b< 

Arabr 844 Tortunns, Antiates, Piaenestijnas, Respicientes, b.a 
q nearum etiam, fortunas omnes cum pennis cum 

rotis cum gubernaculis repenas 

Unum exempli causa poetae prohoemium com 
memorabo, poetae eiusdem tempons eiusdemcjuc 
nomims , fuit aeque Annaeus Is initio cafm ,m> 
stu septem primis versibus mini abud quam bellt^ 
plus quam ctit/ta mterpretatus est N<umera> 
rephcet quot sententus — / usque dnlum scelcrt u,1! * 
sen ten ha est, in sna uclrtci conierstttn tacera 


1 For 0x1 talulant Haupt suggests eandem 
rolutant. 

* Haupt /or Cod vlfadanne. 
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hue eaten Ins dinner dcccnth, the other juggled 
with his lips 

^ou will there arc cerliin tilings m Ins boohs 
clcvcrl} expressed, some also with digmtj ^es,cvcu 
little silver coins nrc sometimes found in sewers; nrc 
we on that account to contrict for the cleaning of 
sew ers 5 1 

4 Ihe first and most objectionable defect in that 
stjle of speech is the repetition of the same thought 
under one dress ami another, times without number 
As actors, when thej dance clad in mantles, with 
one and the same m in tic represent a swan s tail, the 
tresses of Venus, a Furj s scourge, so these writers 
make up the same thought in n thousand ways, 
flourish it, alter it, disguise it, w atli the same lappet 
dance diverse dances, rub up one and the same 
thought oftener than girls their perfumed amber 
r > Has something to be said ibout fortune ? You 
will find there the whole gallcrj of Fortunes, Tor 
tunes of Antmm, of Praeneste, Fortunes Regardant, 2 
Fortunes too of baths, all Fortunes with wings, 
with wheels, with rudders 

One pielude of a poem 3 I will quote by way of 
example from a poet of the same time and of the 
same name, an Annaeus like the other In the 
first seven verses at the beginning of his poem lie 
has done nothing but paraphrise the words Wars 
norse than ctu! Count up the phnses in which 
he rings the changes on tins — and sanction granted 
to wrong phrase number one , turning their conquer 
ing snords, in their onn hearts blood to imbrue them 

1 Drvden in Ins Essay on Dramatic Poetry, quotes tJ e 
proverb aurum ex stercore eoUigere 
z ie rea ly to aid men boo Cic De Legg u 11, §2S 
* Lucan a PI arsalia , Book I 2 ff 

i os 



THE CORRESPONDENCE OF 


<dexlra> 11 m fnec altera est, cognalasque ac 
tertia Jnec erit, in commune nejas quartern 
inerat , infesluque obvici sign is signet accumuHt ( 
que quintam, pares aquilas sexta Iiaec Here 
aerumna , el piln minantia pths septum— de Ai 
scuto corium Annaee, quis finis ent ? Aul 
nullus finis nec modus servandus est, cur 
addis el similes lituos? Addis licet el carmtna 
lubnrum Sed et loncis et conos et balteos 
omnem armorum supellectdem sequere 

6 Apollonius outeni— non enim Homcn I 
hoemiorum par artific mn est — Apollonius mqu 

Arabr s« qui Aigonciutas scripsit, [ quinque res <prorstis 
versis diserte in> quattuor versibus nnrrat ' 
viros qui navigassent, ol Tlovrota Kara arc 
iter quo navigassent, (3ao-i\rjos tcftr]po<rvvrj IU 
cuius imperio navigassent, <xpv<rtiov> p* ra 
cui rei nmgassent, tv( vyov ^Aatrav A/>yw n3 ' 
qua veoti essent 

Isti autem tam oratores quam poctae consin 
ficiunt ntquc 1 citharoudi solent unam alujuam 
calem litteram de Inonc* vcl de Aedone mu ti* 
tarns accentibus <itcr>are * 

7 Quid t n o \erborum sordes et illuvles 1 l 
terba modulate collocata <ct> effeminate fluent 
. . . Jbi igitur .... etnversantes <etaml>n 

1 N *ly*r for Cod u* y n' 

* I vrltcainp /or Mai a Ilervut 

* / 4 Mai bv <r n >are 

* 11 1< aenteiice U from If e margin of Co«i 
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here wc Imc a second; kin against lin embattled 
tint will be a tlurd ; guilt that teas shared by all • he 
tells off Ins fourth ; and standards set against stand - 
ards: he piles up a fifth to boot; eagles trith eagles 
matched- here’s the sixth! why, this is a labour 
of Hercules; and j at elms jioiscd against ja> elms • n 
seventh ! a bull’s hide from the shield of Ajax \\ dt 
ne\cr be done, Annaeus? Or if no end or limit 
is e\er to be kept, iiliy not add clarions also alike? 
And you might go on, and the trcll-knoirn blare of the 
bugles Yes, and follow up with cuirasses and helmets 
and belts and all the paraphernalia of a soldier 

G Apollonius, however — for Homer’s openings 
are not equally skilful — Apollonius, I say, who wrote 
the Argonautica, describes fi\e quite distinct ficts 
explicitly m five lines *A«'a ^wrwi, 1 the heroes who 
sailed; ot novroto Kara crrofia, the route by which 
they sailed ; /JacriAiJos €<f>Tjfio<rvvT) IIcAtao, at whose 
best they sailed, xpto-eTov fitra fcGay, on what quest 
they sailed ; iv^vyor iJAatrav ’Apyw, the ship on which 
they were earned 

lliese writers, as well rhetoricians as poets, do 
just what harpers are wont to do, who dwell with 
many vaned intonations on some single vowel from 
Ino or from Aedon 2 

7. What shall I say of meanness and sloven- 
liness in words ? What of words rhythmically 

arranged and effeminately fluent'* 

.... and from dislike regard with a critical eye 

1 Glories of heroes, — who by the Pontic strait, — as their 
monarch Pelias bade them, — seeking the Golden Fleece,— 
rowed forth m tho well built Argo 

2 Musical plays so named from their subjects j but the 
names are by no means certain, and various others have been 
proposed instead. 
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hoc clcgnnthe 1 genus. <CJti> chpeo tc Achillis in 
orationihtis oportet, non pnrmubim tenhlare neque 
linstulis Instrioms luderc Aquae dc siphunculis 
concinmus snhunt qiiain de mibribus .... r e,n 
Imuhmt .... qunent .... quis istorum . . . 
pamlcrc .... npud .... 

\mlir iso 8 . « . j ocutos coni rntcntei Qu is clamor 

ltcrotur* 5 apparuit enhn utruinque verbum quae 
si turn ct im entum * quod ubi \ erbum in' enisti, cavere 
pulehrc sciusti Imptditi 4 \oce dicuntur qui bal 
bu taint, ct contrnnum est soluta et expedita voce 
multo melius apparuit enodnta , qtnesisse te arbitror 
ex eodem isto loco quod est u~o tov ivtuvlox, q u0rn 
imperfecta vox balbutientium sit, potuisse dici per 
fectam Quae ignoras<se te . . . . quom> 5 oculos 
comcmcnles dixisti . . . , 6 improbatur hie locus ah 
.... <quia \ erbum \ana> signification est 
Theodorus aro too woAAc*;^ti >5 \iytcr8ai appellat Naw 
convenire et decere et aptum esse et congrucre 
Graeci rjppovOcu appellant 

Non dubito alia item verba percensuisse Nani 
<quom> strabom oculi dispares sunt, potuisse te 

1 Lckat prefers eloquenhat Lti is from Mm 

2 In the lacunae after nnbnbus about a quarter of » P o 
would seem to be lost 

3 Naber prefers t teratus 

* Q ierv i mpehta 

* A little more than aline is lost. J W L I’earee * S 
gests tjuar ignores <Ame sa pc adfibenda sunt Ex eo ]o 
tgitur> ocitloi, etc 

* A me or ten letters lost. 
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M. CORNELIUS fRONTO 


this form of preciosity. In public ‘■peaking you have 
need to use the shield of Achilles, not wa\c ft little 
targe or feint tilth the slntn lances of the stage 
Water gushes more daintily from little pipes tlnn 
from the clouds 


3 . . . . You S|K>kc of harmonizing eijcx 1 W Iml 

uppl tusc, redoubled 1 for either word hid been ob- 
wouslj sought after and found: and when you had 
found the word, you kneu ndimrnbly hou to use it 
with caution. Those who stammer* nrc said to haie 
an impediment in tliur speech, and tbecontnrj is 
the case with a speech free and unimpeded * much 
better clearly was jour longue-untied And I think 
jou bate gone to th it same passage for an expression 
“drawn from the contrary/ that, since the utterance 
of stammerers is imperfect, it was possible to speak 
of a perfect utterance. Tint jou should have been 
unaware of this .... when jou said harmonizing 
ei/es .... this pass ige is found fault with .... 
(because the word is of a varied) meaning: Theo- 
dorus calls it the “ method from sy nony ms " 3 Foi 
the Greeks express to agree, to Jit, to suit, to har- 
monize by the term rjppooOai (to be adapted) 

1 do not doubt that you passed in review otliei 
words also T or as m bun who squints the eyes are 
not of a m itch, jou coulo nave ca led them equal or 

* Marcus may ha\e been allua iiit to himself and Lucius as 
the eyes of the state 

2 See De J-lo'p entia above, 3, 5 1 

* J W. E l’earce has suggested to me that this is the 
meaning of tho words A textbook on rhetoric by Iheo 
dorus seems referred to, bv the rules of which Fronto judges 
the expressions quoted 'there were two rhe f oricians of tins 
name, one of Gadara, the other of Byzantium. For the 
•itter see Cie Brut 12 (*n arte auWihor). 
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pares nut impares dtccrc; disconcinnos illos, hos con 
einnos dici potuissc, com ententes mul to melius. 

9 Dicas fortassc quid tn orationibus vieis novtcium, 
quid cnspulum, quid Inscum , quid purpurtsso Ilium nut 
lumidum nut pollution ? Nondum quicquam sed 
vercor . . . eas promo . . . . 2 * 

10 Laudo Ccnsoris factum, qui ludos talanos pro- 
Amlir stj hibuit, | quod scmet ipsum diceret,quom ca praeter 

iret, digmtnti difficile scrtire, quin nd modum crotali 
aut cembali pedcm poneret. Turn praeterea multa 
sunt in isto genere dicendi sinccns similia, nisi quis 
diligenter examinat. lusque datum scelen ,* M An 
naeus ait, contra Sallustius omne i us m t alidionbus 
esse 

11 Gallicanus 4 quidam declamator, quom Mace 
dones dehberarent, Alexandra morbo mortuo, an et 
Bab} lonem pen erterent. Quid si operas conduc<d> u 
leones 9 inquit. Iste et superbe Factum est— eodem 
hoc verbo 5 Enm — vobis lustra<lis> 6 * perorawt /factum 
est, factum est opus 8 9 tnex<super>abtle Tibens est, 
Tusce, 0 Tibens quern lubes claudi Fiber aninis et 
dominus et fluentium circa regnator undarumi 

1 bix letters lost * Three lines lost. 

* Cod add9 eo . 

4 F r all the following passage see Hauler, Zeitsehr f 

BsL Gjn in lxi pp G7** E 

* 0\ er this word is written tn al(io) qranore sewni 

* Or m* ex alio Quintibus 1 Or m 1 ex alto ex^tama 

8 Over opus ts written turn /acinus per/ecta canalis « ntJ 

then tali mote praestabitis 

9 Or possibly Faus e says Hauler Tho Tuscan must hav 
canalised the Tiber 


no 
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unequal, these nccordnnt, those discordant; but har- 
monizing was much better 

9 Perhaps ) ou will say what u there in my speeches 

newfangled, what artificial, trhal obscure, trhat patched 
tnth purple , what inflated or corrupt ? Nothin/? ns 
) ct , 1 but I fear 

10 I praise the Censors 2 act, who shut up the 
gaming houses because he himself, os he said, when 
lie passed that wn} could scarce consult his dignity 
so far as to refrain from d incing to the sound of 
the castanets or cymbals Then besides there are 
many things in that hind of oritory 3 not unlike the 
genuine thing, if one docs not look cirefull) into it 
Sanction granted to wrong, says M Annaeus; on the 
other hand Sallust all right rests tilth the stronger 

11 A certain Gallic rhetorician, 4 while the Mace- 
donians on Alexander s death from disease were de- 
bating 5 * whether the) should utterly destroy Bab) Ion 
also, sa)s, IV hat ij you hue lions to do your work 9 
Grandiosely too lie 0 cries in his peroration, using 
the same word as Ennius, By you citizens has been 
wrought, has been wrought a work unsurpassable It is 
the liber, O Tuscan, 7 * the Tiber that thou biddest be 
penned in the river Tiber, master and monarch of all 

1 Tins passage, if no other, makes impossible the sugges 
tion of Mommsen that this treatise was written as late as 
177 Fronto die 1, almost certainly m 166 or 167 

* It is not known who the Censor was. 

* The Senecan at} le 

4 Probably not Pavonnue the Gallic orator of Hadnan’a 
circle u ho was a friend of 1 ronto s 

* te in the orator’s show speech on the subject. 

* The Gallic orator 

‘ ^\ho the Tuscan was who canalised the Tiber is not 
clear, nor whether the whole of this ts not another extract 

from the rhetorician 

III 
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Knnlus <^Fticltm V/>.* pos<t> arjuam 1 <ta^> con ‘ 
Mtstti tsU Jl units qui <rsl> omitbu* pnrtccps? jw tu ^ 
oti/ja 3 nit. 

IVntln opus cst ut \cstcrn Intcrpolcm a sincera 
Hiwcrim Itaquc tutissimuin cst lcctiombus eius 
iikkIi nbstlncre. FnciHs nd lubricn lapsus est- 
12. l/num cdictum tuum mcmlm me ammsdter 
tissc, quo pcriculosc scripscris a cl incligna defecto 
nfiquo libro lluius ctlicti indium est Flortrt tn 
twr act t bus tnltbnlam unentutem Quid hoc est, 
Ambt m* Mnrcc? Hoc ( nempe dicere vis, cupere te Italic 
oppida frequcntnri copii luniorum Quid in priino 
versu ct \crbo pnmo fiat Jlorcre 9 Quid signified 
tnlibalam tincitlulcm? Quid sibi *olunt ambitus isti 
et circumitioncs? Alia quoque eodem edicto su,lt 
eiusmodi Retertere potius ad terba apta et propria 
ct suo suco imbuta Scabies porrigo ex eiusmodi 
libns concipitur Monetam illam teterem sectator 
Phimbei nummi et cuiuscemodi 4 adultenni in ,s * ,s 
recentibus nummis saepius inveniuntur quam in 
vetustis, quihus signatus est Perperna vel ^ re 
ba<mus> . . . Quid lgitur? Non malun niihi 

* m* pnslqua-n Above thes»* words is written sensu (or 

(fttro pr snf x and abo\ e that retro ad anda . 

’ For tins line the Codex at«o 0 i'es lltro tarn subs’ai 
Jlunu , etc , and Luiutitit ts Jtuini- < jut e t pnneeps omnium 
aguarum 

* Over these words are written UrH Tom at scuns Palatmi 
Hina/ ita a( fi runt ? 

* Klnsa Mould read emu. juemodi 

it * 
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circumfluent waters; 1 Ennius says : 'Turns wrought : 
ajler its flood, now J stayed at the spot stood still that 
stream that is queen of all rivers, | which underneath the 
0 cilia 2 (flows). 

There is skill needed to distinguish a patched 
dress from a sound one. So the saiest course is to 
eschew all such citations. It is easy to slip on the ice. 

12. One edict of yours I remember to have noticed, 
in which you hazardously wrote what would he even 
unworthy of some faulty book. The edict begins: 
That there should flourish on their holdings 3 unimpaired 
youth. What is this, Marcus ? What you wish to say 
is doubtless that you desire to see the Italian towns 
stocked with a plentiful supply of young men. What 
is florere doing in the first line and as the first word ? 
w hat is meant by unimpaired 4 youth ? What is the ob- 
ject of these inversions and circumlocutions ? Other 
faults of a similar kind are to be found in the same 
edict. Hark back rather to words that are suitable 
and appropriate and juicy with their own sap. The 
itch and the scurf are caught from books of that 
kind. 6 Cleave to the old mintage. Coins of lead 
and debased metal of every kind are often er met 
with in our recent issues than in the archaic ones 
which are stamped with the names of Perperna or 
Trebanius 6 .... Wliat then? Am I not to prefer 

1 cp. Verg. Am. viu. 77- He probably followed Ennius. 

* The Ovilia was a place in the Campus Slartma where the 
voting at the election* took place. 

1 Actus, a certain measure of land (tee I’Jui JV.//. 17). 

* Marcus (Ad Cars i. 2 ami v 7) uses the won! illtbatus 
of corpus and sains, coupling it with laeofumi* in the latter 
case. Pins uses it in a rescript (/naf. fttsL i. 8, 2) with 

It appears, therefore, that its use with a personal 
subject w as objectionable. * That is, like Seneca’s. 

4 See Index 
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numinum Antonin! aut Commodi aut Pii ? Pollute 
<»sta> et contnminnta ct \jina ct maculosa maculo- 
siornque quam nutncis pallium Omni ergo opera, 
si possit <Tficn>, 1 Iinguam communem rcddis, ver 
bam ahquotl requiras non fictum a te, uam id quidem 
absurdum est, sed usurpatum concinnius aut con 
gruentius aut accommodatius 

1 3 Tantum anturuUatts curaeqiie maionbus pro Italic# 
gentejuit , Sillustius ait Anhquitas verbum usitatura, 
sed nusquam isto sensu usurpatum, 2 * neque ideo 
probe pfacitum Nam volgo djcitur, quod potius sit, 
antiquius esse Inde prorsus* ipsa <a> Sallustio 
sm derivata : et | quomam minus clarum quod et minus 
usitatum verbum est, inseguenti verbo interpretatus 
est, anUquUalts curacquc 

Hoc modo .... municipes sacrorum . . * 
actus .... Quid . . . vale .... poculutn l n 

ore 4 plebis ad hoc periolgatum est usque hoc genus 
vevborum , Accius, Plautus, Sallustms saepenumero, 
etiain rato Tullius <usurpat> , . . 

1 Alai He marks the word communem as doubtful 

9 For this passage see Hauler, // ten Stud 32, ft 2- 

* Cod pro 9 Brakman prefers probes 

* m 1 aurcs 

* The lacunae cover more than a column 


1 Thi" -» o j , j ir i» tt„ wa « named 

Caesar houph 

the /atf * , ■ could 

uoi ha*- Nov 
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for myself a coin of Antoninus or Commodus 1 
or Pius ? Those old words are stained and con- 
taminated and discoloured and spotted, aye, more 
spotted than a nurse’s apron There is need, there 
fore, of all jour pains to rendei jour language, if 
possible, current coin , be ever on the look-out for 
some word, not one coined by you, for that, indeed, 
is an absurdity, but used bj you more elegantly or 
more aptly or more happily than by others 2 

13 Sajs Sallust Suck reierent regard 3 and affec- 
tion did our ancestors haic for the Italian race Ibis 
word antiquilas is often used, but nowhere employed 
in that sense/ and therefore is not properly correct 
For it is commonly said that what is preferable is 
anltquws Thence undoubtedly did Sallust derive 
his use of antiquilas itself, and, since a word that is 
less usual is also less clear, he interpreted it by 
means of the following word, anhqmtalis curaeque 

In this way 

In the mouths 

of the people words of this kind ha\e hitherto alwajs 
beenin\ogue, Accius, Plautus, Sallust veiy often, 
even oceasionallj Cicero, (use them) .... 

1922) thinks h olus of Ennius Verus may be meant. Perperna 
was consul 130 bc There is a coin of the G'tw Trcba»vi 
extant , Bee Lckhel, \ 326 possibly W com of C before 172 
is meant 

* Fronto sajs Follow the oiler writers. The Senecan 
atyle is as catching as the itch There is purer metal in 
the older coins What not prefer a com of Antoninas* Of 
course the older words are worn and d Bcoloured with age 
an 1 want careful handling to justify their use 

* hrom Sallust a Hut Lib I sajs Hauler. Servius quotes 
the pa«*aqe on V er£ Georg u 209. 

* Cicero teems to u*>e it so 
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■Ad Verum Imp il 2 (Naber, p 129) 

<Maoistiio meo salutem > 

Ambr 422, . . . .* <»ecessa>jno correcta tel m tempore 

VauTo 1 ** provisi vel celentei curata vel sedulo instructs, prae 
dicare ipse 2 apud te supersedi Da verecundiae 
vemam, si urgentibus curis praepeditus negotia in 
manibus praeversus sum, speque tuae erga me 
bcmgnissimae f icihtatis interim in scnbendo cessavi 
Fiduciae amoris ignoscito, si piguit consilia me sin 
gularum rerum forsitan in dies mutanda sub incerto 
adhuc exitu dubia existimatione perscnbere Causam 
quaeso tam mstae cunctatioms accipias Cur igitur 
alns quam tibi saepius? Ut breviter absolvam 
quoniam quidem, nisi ita faccrem, llli irascerentnr, 
tu ignosceres , llli tacerent, tu flagitares 8 libs ofli 
cium officio repensabaro, tibi amorem pro amore 
debebam * An velles ad te quoque me htteris mvi 
turn querentem festinantem, quia necesse erat potius 
quam quia hbebat, darem ? Cur autem, inquies, 
non libebat* Quia nequedum quicquam eiusmodi 
eflectura erat, ut te Iiberet ad gaudn societatem 
vocare Curnrum vero, quae me dies noctesque 
miserrimum liabuere, et prope ad desperationem 
Ambr 421 summae rei perjduxere, facere participem Iiominem 
canssiraura et quem semper Iaetum esse cuperem 

i rtn. V _ ’ . n the end o l A& 

ipsa 


* Verus is writirg from Svna not long after his arrnal at 

the teat of war, while the Partluana had not jet b 
definitely beaten 
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Thom Lucius Vrnus to I nosTO 

, 1 03 a n 

lo my mister, greeting 

... I hue refrained from relating to \ou 
mvself nil tint hid nccessardv to be set right or 
pro\idcd for in good time, or quickly remedied 
or carefully irnnged 1 Make allowance for my 
scrupulosity, if slnckled with urgent cares I have 
dealt first with the business m hand and, count 
ing on your good natu red indulgence towards me, 
have meanwhile given up writing Pardon my re 
Innce on our love if I have fought shy of describing 
my measures in detail, liable as the} were to daily 
alteration and while tue issue was still doubtful 
and all forecast precarious Accept, I beseech v on, 
the reason for so legitimate a delay W hy, then, 
write to others oftener than to } ou ? 1 o excuse 

injself shortly because, in fact did 1 not do so, 
they would be angry, you would forgive, they 
would give up writing, you would importune me, 
to them I rendered dutv for duty, to you 1 owed 
love for love Or would you wish me to write you 
also letters unwillingly grumbhngly, huinedly, from 
necessity rather than from choice > Now why, you 
will say, not from choice ? Because not even jet 
has anj thing been accomplished such as to make 
me wish to invite jou to share m the joy I did 
not care, I confess, to make one so very dear to me 
and one whom I would wish to be always happy, a 
partner in anxieties which night and day made me 
utterly wretched, and almost brought me to despair 

* 1'iazarms (Pantg xxiv § 6} sajs that Varus in a panic 
oflerei the Parthian king terms which were scornfully 
rejected but he means Lucius Verus see p 212 


*7 
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hoc '{mill slmJJJus I'cci prorsus compendium Urn 
cns I^oruim tuque, compendium the lubneae, com 
pend mm chtorttin ard lorum tamcn tidi te non 
exndtnrsum modo «;c<l locuplctius, site me ad dex 
temrn site mi lactam contcrtisscm Sunt autem 
dts lutnntilms colore satis salubn, eh more forb 


Pattern niter tcnclnt bene cindidum, ut pucr regios 
alter autem ciharitim, plane ut a plnlosoplio P r0 
gnntus l)tos quacso sit sabos sitor, snlva smt wh 
sab -i stpes sit, quae tam similes pro ere at b am 
etiam toculns eortim audit i tam cl u lees tam venustas 


at ontioms tuac lepidum ilium ct hquidum sonum 
nesejo quo jncto in utrmsque pipulo adgnoscerem 
lam tu igitur, nisi cates, superbiorem nhguanto®c 
evperiere , habeo emm quos pro te non ocuhs m 


nmern sed etiam nimbus 


Ad Anlomnum Imp t 4 (Naber p 101J 
Maoistro meo salutero 

Vidi fiholos meos, quont j eos tidisti, vidi ette, 
quom litteras tuas Iegerero Oro te, mi mag* s * er 
ama me ut amas , ama me sic etiam quo modo ist ° s 
parvolos nostros amas nondum orime dix *l uo 
tolo ama me quo modo amasti Haec utscriberem 
tuorum litterarum mtra mcunditas p roduxit. 

1 The author of T>e Diffcrenins 
Fronto himself— explains locuples as a coput locoruru " 
means that he hu been able to see Marcus without going 
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likeness I lime absolutely Liken a journey by short 
cut quite to Lonum, a short cut of the slippery roid, 
a short cut of the steep ascents nevertheless I lm\e 
seen }ou not onlv opposite to me but in more places 
thin one, 1 whether 1 turned to the right hand or to 
the left God be pruscd the} hive quite a health} 
colour nnd strong lungs One was holding a piece 
of white bread, like a little prince, the other a piece 
of black bread, quite in keeping with a philosophers 
son I beseech the Gods to bless the sower, bless 
the seed sown, bless the soil that bears a crop so 
true to stock For even the sound of their little 
voices was so sweet, so winsome to ni} ear that I 
seemed, I know not how, to hear in the tin} piping 2 
of either the clear ind charming tones of your own 
utterance Now therefore, if you do not take care, 
}ou will find me holding my head a good deal 
higher, for I have those whom I can love instead of 
you, not with eyes only but with ears also 


Marcus to FnoNTO 

1G3 A D 

io my master greeting 

I saw m} little sons, when you saw them, 1 saw 
you too, when I re id }our letter I beseech }ou, 
my master, love me as you do love me , love me too 
even as } 0 u lo\e those little ones of ours 1 have 
not yet said all that I want to say lo\e me as vou 
have loved me The extraordinary dehghtfulness of 
your letter has led me to write this For as to its 

Lormm, where he apparently was, m the faces of his two 
children 

” cp ‘ Thj small pipe, Shaks Tvs K i 4, 32. 

Z2I 


VOU II 
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dc clcgantl* quid dicam > nisi tc Latine loqui, n° s 
cctcros ncquc Gntcc ncquc Lntlne Domino mco 
fratri pcto scrlptitcs Vnlde toll ut hoc a te im 
pctnm : dcsfdcria mitcm illius intempcrantcm me 
ct wolcntum fnclunt. Vale mi mcundissune magister 
Nepotem tuum snlutn. 


Ad Antoninum Imp I 5 (Naber, p 102). 

Antomno Auousto Domino mco 

1. Ante gestum , jyosl relatum, aiunt qui tabu as 
sedulo confictunt Idem aerbum cpistulae hutc 


ad me 
fuit 


opportunum est, quae Iittens tuis nuper 
scnptis nunc deinutn respondet Causa mone 
quod, quom rescribere instituissem, quaedam menti 
meae se ofierebant non suptrto, ut dicitur, ros™ 
senbenda Dein senatus dies mtercessit, et in 
senatu labor eo gravior perceptus, quod cum g 3U 10 
simul altius penetraverat, ita ut cum sole ventus 
Nunc haec epistula, quod noil suo tempore praesto 
j adfuent, veniam in ddationibus 1 usitatam p 0SC1 
ne fraudi sil 

2 Quom accepi htteras tuas, ltn resenbere coe 
peram — Ama me ut amas, inquis Huic ver 
respondere paulo \erbis pluribus in ammo est, P r0 * 
lixius enim rescribere tibi tempore lllo solebam, q u0 
1 Kiessling for Cod rclahoni&vs _ 

1 Fronto seems to mean that his reply, or paj ment of 
debt, was not made at once but followed later, as the en } 
in the ledger follows the transaction 
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st\le whnt cm I snj ? except that you talk Latin 
while the rest of us talk neither Latin nor Greek 
Write often, I pnj 3011, to the Lord nn brother 
He specialty wishes me to get this from sou His 
wishes, however, make me unreasonable mid exact- 
ing Farewell, m3 most delightful of masters Gise 
m3 lose to your grandson. 


Tnovro to Marcus 

To m3 Lord Antoninus Augustus 1 C 3 a d 
1 First done, then rule red, 1 513 they who keep 
their books carefully T he s unc sa3 ing is applicable 
to this letter, which now nt last answers 3 our recent 
one to me The reason of the dcla3 has been that, 
when I made up my nnnd to write, some things 
came into my mind, which could not be avntten 
down leak in air , ns the sa3ing is Then intervened 
the sitting of the Senate, and the labour it entailed 
was felt the more heavil3 in that, being simultaneous 
with my J03, it had tihen deeper hold of me, just as 
the wind when combined with the sun 2 Now this 
letter, as it was not forthcoming at its due time, 
asks the indulgence usual in postponements, that it 
be without prejudice 

2 When I received your letter, I began my 
answer thus — Loie me as you do /oie me, 30U say 
I propose to answer tins plnase somewhat less brieHj 
For I used to answer your letters more at length in 

* Docs Fronto mean that as the wind finds freer entrance 
to our bodies wl en the stm has caused us to lay aside our 
wraps so toil makes itself more felt when joy has relaxed 
°ur energies t 
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amatum te a me satis corapertum tibi esse tute 
ostendis Vide, qineso, ne temet ipse defnudes et 
detnmentum amoris ultro poscas amplius emm 
tanto aman te a me velim credas mdn, quanto omm 
bus m rebiis potior est certus pnesens fructus quam 
futuri spes incerta Egone qui indolem mgenn tui in 
germine etiam turn et in herba et in flore dilexerim, 
nunc frugem ipsam maturae virtutis nonne raulto 
multoque implius ddigam ? Turn ego stohdissiraus 
liabear agrestium omnium ommumque aratorum, s> 
mihi cariora sint sata roessibus Fgo vero <eorum> 
quae optavi quaeque vovi compos, optatorurn voto 
rumque meorum damnatus atque multatus sum 
earn multam duphcatum amorem tuum defero, 1 non , 
ut antiquitus multas mrogan mos fuit, mille minus 
dunidio Assae nutricis est infantem magis dili£ ere 
it ps quam adultum , succensere etiam [ pubertati stu ta 
nutnx solet, puerum de gremio sibi abductum 
eampo aut foro tnditum Litteratores etiam ,s * 
discipulos suos, quoad puenlia discunt et merce cm 
pendunt, magis diligunt Ego quom ad curam 
cultumquc mgenn tui accessi, bunc te spent i 
qui nunc es f in hnec tua tempora amorem meum 
intendi Lucebat in pueritia tua virtus msita, luce 
1 Boisaonatle for C«xl desero . 

1 Cato (see Aul GelJ ui 3 37) mention* thu 
under which the fine for certain offences was limited * . l M 
a titan’s property less I OK) (asses) Ironla ana that . 
wi«hes and prayers for Marcus having been abundantly 
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those days when, as jou 3 ourself shew, you weie 
sufficient!} assured of my love for }ou Look, I be- 
seech you, that }ou do not rob yourself, and of youi 
own accord demand a diminution of love, for I would 
have } ou believe that you are so much more fully 
loved b} me now, is in all things a present certain 
fruition exceeds an uncertain hope in tile future 
Shall not I, who loted the native qualit} of your 
genius even then, when in bud and in leaf and in 
flower, love now far far more deeply the very fruit 
of } our matured excellence ? 1 hen should I be 

deemed the most blockish of all country swains and 
all ploughmen, if I valued what was sown above 
what was harvested I indeed, being granted all 
that I wished and piajed for, have been cast and 
fined in mj verj wishes and prayers to meet that 
fine 1 put in my doubled love for you, not, as was 
the custom in old time for fines to be inflicted, at the 
rate of half less a thousand (asses) 1 A dry-nurse 
commonly loves a bab} more than an older child , a 
foolish nurse is even prone to be angrj with adoles- 
cence for taking away her boy from her arms and 
giung him over to the plaj ground or the forum 
four instructors of youth too lo\e tlieir pupils more 
while they learn boyhood s lessons and pav their 
fees When I was called to the care and cultivation 
of your natural powers, I hoped jou would be what 
}ou now are, 1 carried mj love on to these your 
present da)s Conspicuous in jour bojhood was 
} our innate excellence , e\ en more conspicuous was 

filled, he is bound now to perform his part of the bargain 
and pay the fine due To meet this liability he tenders his 
doubled lo\e for Marcus and does not, as was the old 
custom, pay with less than half hu assets. 
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bit ctmm mngts in adnlcsccntm scd ita ut quora 
scrcnus dies inluculascit luniine inchoito Nunc iam 
vlrtus Integra orbe splendido exorta est et radiis 
disseminata : et 1 til me nd pristmara illnm mensuraro 
luciscentis nmoris tul rev ocas, et lubes matutma 
dilucula lucert. meridie ' Audi, quacso, quanto ani 
pliore nunc sis urtute quim antea fuens, q u ° 
fnciltus cretins, quanto ntnplius amons mereans e 
poscere desmns tnntumdcm 

3 Ut a pietate contendere te tibimet mcipwnb 
obsequm ergi patrem tua pristina comtoemorabo, 
eaque cum praesentibus ofHciis comparabo y ul 
ignorat, ubi pater tuus minus valeret, te ux a 
eura eo cirere balneo, uno aqua etiam et C1 
temet deducere solitum* Nulla unquim te neque 
w somm neque vigilme neque cibi | neque ltineris 
tua tempora habuisse sed patns temponbus ui 
servisse* .... 

Ad Marcum Imp j 6 10 Index only (Naber, p 03) 
vat. 8s ad <Maqistbo meo salutem> | Minus vilui, mi mag lS 
‘ n<< ter * * 

<Antonino Augusto Domino meo> Si aui u flr 
jam <potens> 8 .... 

<MAOisTno meo salutem> Festino, mi niagister, 
<scnbere> .... 

* Klnasm&nn for Cod at . . ep t 

* Ihe last nine words ore from the margin of Cod , « * 

that there the verba are gnen in the indicative 

* Or perhapa potero. 
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it in jour jouth ; but in such a way ns when a cloud- 
less day begins to break with new ly -dawning light. 
Now already jour full excellence 1ms risen with 
dazzling disc and spread its ravs on every side: end 
jet you call me back to that bygone measure of my 
dawning love for you, and bid the morning twilight 
shine nt noonday 1 Hear, I pray you, how much 
enhanced beyond your former is your present ex- 
cellence, that you may more easily understand how 
much lirger a measure of love you deserve, while 
you cease to claim only as much 

3 To begin my comparison of yourself to yourself 
with your dutifulness, I will mention your bygone 
devotion to your father, 1 and contrast it with your 
present attention to duty Who does not know 
that, when your father was unwell, you used to dis 
continue baths in order to keep him company, deny 
yourself wine, even water and food , that you never 
studied your own convenience in the matter of sleep 
or waking or food or exercise, but sacrificed every- 
thing to your father’s convenience ? . . . . 

Five Letters between Marcus and Fronto of which 
only the opening Words Remain 

1C3 A D 

To my master, greeting I have been unw ell, my 
master .... 

To my Lord Antoninus Augustus It you can 
"alkyet . . 

To my master, greeting I hasten to write, my 
master .... 


1 Hia adoptive father Pius Marcus’s jnetaa is also men 
tioned Capit v. § 8, vil $ 2, and Dio, lrxi 35 
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THE CORRESPONDENCE OF 
<Antonino Auousto Domino raeo> Non reticebo 
<MA£»STno meo salutem> Ego, mi magister, 


Ad Antoninum Imp ii 3 (Naber, p 106) 

<Maoistro meo salutem > , , 

.... <quom nihil magis explo>Jratum *1 
expeditum sit, mi magister, quam tua da”®" , 
ofhcus adversum te nostns interpretatio 
igitur Domino meo polhcenti tibi multas suas ^ 
compensse te ex me quae mandavit 1 tlin . 
adfectionis et comitatis tuae subnecte, mi ma B 
nam in littens tuis, ut aequom est, adquiescit 

Ego biduo isto, nisi quod nocturm somm . C J ' 
nihil intervalli habm • quam ob rem nondum iq, , 
epistulam prolixiorem 2 Domino meo a te s I 
potui, sed crastinam opportumtatem avide p r J 
Vale mi lucundissnne magister Nepotem sa u 


Ad Verum Imp 11 1 (Naber, p 110) 


I Domino meo Vero Augusto salutem i cS 

1 Jam ism, Imperator, esto trga me « . 

utque tuus> animus feret; vel tu me neglcgi 

> Naber for Cod scnbo 1 The following letter 


1 Lucius Veras, Jin colleague 

* This long letter to Lucius in Syria was wr, y e . _ rfJ t 
victorious conclusion of the Armenian portion ot l b f 
Parthian war, when Lucius received the title Arm 
Besides flattering Lucius on the military successes, lie p . 
the eloquence of Ids despatch to the senate The res „ 
letter fs a glorification of eloquence, in which he inciu 
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To nn Lord Antoninus Augustus I will not hide 
from jou . . . . 

To m} master, greeting I, m} master .... 

Marcus Antoninus to Fronto 
To my master greeting 163 a d 

.... since nothing is more to be counted upon 
and more readily given, my master, than the kindly 
construction y ou put upon our services in respect to 
yourself Write then to my Lord, 1 who promises 
you man} letters m return, that jou have received 
his message from me Add also other tokens of 
your affection and good nature, m} master, for he 
rests on them, as he has every reason to do 

For the last two da}S 1 have had no respite except 
such sleep as I have got at night consequently I 
have had no time as )et to read jour lengthy letter 
to m} Lord, but 1 greedil} look forward to an 
opportunit} of doing so to morrow. Farewell, m) 
most delightful of masters Love to your grandson 

FnoNTo to Lucius Verus 

To mv Lord Verus Augustus, greeting 5 1^3 a i> 

1 From this moment, O Emperor, treat me as 
>ou please and as }our feelings prompt jou Neglect 

good literature, shewing its essential importance to the ruler 
an 1 the generat in the field Unfortunately the letter is 
much mutilate*!, and many intere«ting pa«aages are only 
partiath intelligil le The last part is taken up with a 
coinjwri«( n between Lucntss de*j atcli aid other historical 
documents of & similar character Jhe jicture of the de 
morali«el army is rnen again in the Frinnyta II i»f orv ' . but 
* “iTi >lor#tlon discipline was the work of Andiui C*«siu* 
ana Martius Verua and the other general*. 
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ctlam «|icrn!to, nlbll denfque honoris impcrtito, 
<!n> po-trcmK* »l vidcbltur, hnbeto Nilulestito 
durum nut ita Inittrlurn, quod me* fnccrc adtersum, 
| •! tnixlmc %clu, poxds, quin ego ex te gaudm 
amjdlidmb nbundem 

Vlrtutc* tuna IwIIicm et mllitarm facuiora tm 
ntquc consul tn me nunc Inuchrc tu forsitan putes 
Quibus ego rebus, tmnetd sunt pulclitrrimae mrem 
ptiblicntu imprriiimque |>opull Romani, °P ltmac 
nmplisdmnc, tnm<cn> ns ego rebus hctnndis un 
1cm pro ceteris portiontm xoluptatis capio f 
eloqiu ntin nutem tun, qunm scnptis ad senntum 
littcris dcclnrasti, ego lam Inc tnumpho 

2 Rcccpi, rcccpi, linbcoquc teneoque omnem a s * 
cuinulntnm parem grntiam possum nm de ' lt3 ae 
ammo excedcrc, mngno operae mene pretio percep 
mngnoquc monumento ad neternam glorinni re ic 

liommes 


Mngistrum me tuum fuisse nut sciunt oranes 
ant opinantur aut vobis credunt quod equi c 
parcius mihimet ndrognrera, nisi vos ultro p 
caretis id quoniam vos praedicatis, ego uequ e0 
negare 

3 Bellicae lgitur tune laudis et adoreae mu to 
habes> administros, multaque armatorum milm un ^ 
que gentium accita victoriam tibi adnituntur 
adiuvant eloquentiae vir<tus>, 3 ausim dicere, me0 

1 Pearce extremis 2 Klussmann for Cod nit At 

* Hauler { // ten Stud 26 p “U4) gives this as the re 
of the Codex for Alai a vero Brakman gives eloquentia 
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me, or even dc*pi*c me, In n word shew me no 
honour, put me, If you will, with the lowest 1 here 
is nothing you cm do against me, however much In 
earnest you arc, so harsh or unjust, tint you should 
not be for me the source of the most abounding 
joys 

Perhaps you mav think that It is your warlike 
qualities and \ our military achievements and strategy 
tint I am now praising 1 rue, they arc most 
glorious for the st itc and Empire of the Homan 
people, none better or more magnificent, yet in 
rejoicing over them I but take my individual share 
of delight proportionablv with others, hut m the 
case of y our eloquence, of w Inch y ou gav e sue h pi tin 
evidence in your despatch to the Senate, it is I 
who triumph indeed 

2 I have received, I have received, and I have and 
hold a full return from you in like measure heaped 
high I can now depart this life with a joyous heart, 
richly recompensed for my libours and leaving be- 
hind me a mighty monument to my lasting fame 
That I was your master all men either know or 
suppose or believe from your lips indeed, I should 
be sliy of claiming this honour for myself did you 
not yourselves both proclaim it since you do pro 
claim it, it is not for me to deny it 

3 In your military glory and success you have 
many instruments, and many tlio isands of armed 
men called up from every nation under heaven spend 
themselves and lend their aid to win victory for you 
hut your supremacy in eloquence has been gained, 
I may make bold to say, under my leadership, O 

but as Mai and Hauler see the letters v and r, it seems as if 
the reading may be cloquat'ia lero tua 
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Ambr m ductu, Caesar, mcoque auspicio parta 1 est . I 

Vat. 14 J . . spolia .... <regi>* 

thorum prompte et graviter respondisti Scilicet 
hoc te a ccntunombus vel primipilaribits, elegantis 
sums nltercatoribus, dtdicisse ? Diusara et Nicep o* 
r<i>um et Artaxata ductu auspicioque tuo armis cap a 
sunt, sed arcem munitam et invictam et inexpug na 
bilem, quae in fratris tui pectore sita est, ad non1 ^ 
Annemact quod recusaverat sumendum, qu jS a IUS 
qu un tu, aut quibus alns tu quam eloquentiae cop» s 
adortus es ? Comitem tilu ad impetranduw a scis^ 
exercitum, sed loquentem exercitum oratione P u » 
nantern In ea tu parte litterarum tuaruni ^ 
fratrem amantem decuit, sententns magts crebris 
dulcibus usus es et \erba modulatius collocasti, q 113 
quom legerem— in senatu enim per valetudinem non 
potui adesse— quom eloquentia tua fratrem tuu 
urgen videreni, ita cum tacitis cogitatiombus meis 
compellabam Quid hoc ret est , Anlomne? ^ ^ 
\ »t. i s t tdeo nomen quod rccusaveias acctjnendum esse 

senlcntia deccdendum Quid nunc meae, q>“d V 1 
phonim htlerae aguni 9 Lzttens mtlitis i incvnur ^ 
quid autem <parum>* pulchre so tpstsse t idelur ? u 
quod terbum tnsolens aut inlempcshiom ? Aut num S 

1 m* has jatt |, 

2 I ight lines are lost from the beginning of vat n j 

* >»o convincing emendation of this unsatisfactory r ^ 
has been proposed cn however Cicero, quoted in 
Cats So 4 Kiussmann — 


* llatisara was near Edessa and Jucepborium 00 
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Caesar, and under ray auspices 

Your answer to the Partlnan king 1 was 

prompt and weight} Of course )ou learnt this 
irom jour centurions or front rankers, those trul} 
polished disputants* Dausara and Niceplionuni 
and Artaxata- were taken by storm under youi 
leadership and auspices, but that fortified and un- 
conquered and impregnable citadel, which is planted 
in your brother’s bicast, against the assumption of 
the title Armeniacus, 3 which he had refused, who 
other than }ou assaulted, and }ou with what other 
weapons than those of eloquence? You called in as 
jour all} m winning }our way an arm}, but a vocal 
arm} fighting with words In that pait of }our 
letter, as befitted a loving brother, your thoughts 
were more closely packed and took a tenderer cast, 
and you arranged your words more rhythmically 
When 1 read them — for I was too unwell to be 
present in the Senate — and perceived your brother 
to be hard pressed by your eloquence, I thus apo 
strophi/cd him in mj unspoken thoughts What do 
you say to tins, Antoninus 9 I see that you mil have to 
take the title tv Inch you haie declined, and retreat from 
your rcvolic What ts the use now of my letters, nhat 
of the letters of philosophers 9 We are outdone by a 
soldier s letter Is there anything, think you, less than 
admirable m the tinting 9 any unusual or unseasonable 
nord ? Or do I scan to you to have trained a t atn- 

Upp^r Euphrates in Mesopotamia Artaxata was tlio capital 
of Armenia 

* Capit {l r it Mar ix §2) aa vs tins title was bestowed on 
both emperors after the successful campaign of Statius 
lViscus in Armenia m IGa, but refused at fim by Marcus. 
It apjHars on 1 is coins late in IGI, and be ilroj ped it on the 
death of Lucius w 1C9 
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hi i rid ear ft irtntun ruhlm end me f Quirt, quod tolu 
Omntl us cxfxhsti, bales fratren Jurtcm, “n rum bonum 
dtcrndi jtenlun " • eaden rum dial tUe quae tu, ted to 
rtt'Uts muths 1 i lie quam tu 

4 Qtiom innxlmc hacc ego mccum ngitabam, ora 
tioni tunc succcsslt Antonin! ontio— Di bom, quani 
pttlclirn, qtinm \cn mulin' Plane dicta omnia et 
\erba dtlcnlfica plctnte ct fide ct mnore ct desideno 
delibuta Quid <crgo 3 Utrum>* inter duos ambos 
meos, pctitorcmne an unde pctcrctur, magis 1 3U 
nrem 3 Antoninus ent cum impeno obsequens, u 
nutcin, Ltici, cum obsequio ins pne nmore impen 
osus 12ns ego omtiones nmbns quom dextra laeiaque 
manu men gestarem, nmpbor milu ct ornatior u e 
bnr dnduebis Eleusinae faces gestnntibus et regi uS 
sceptra tenentibus et quindecnmiris ltbros a eun 
tibus , deosque pntnos ita comprecntus sum Ilammo 
Supplier, ie Ltby<ac deum, oro> . . | • deorum etiam 
partim eloquentes se quam ticitos cob roaluerun 
.... contumaciu ego . . . sinit . . . • P erv 

cibus eloqucntu incutiatur Ne fulmen qui eID 
aeque terreret nisi cum tomtru caderet Ea ip s 
tonandi potestas non Diti Pntn neque Neptuno ne 
que deis ceteris sed imperatori summo Iovi tra i 
est, ut fragonbus nubium et sononbus procellaruni, 


1 sc terh s 

* Mai fills the gap with agertm tin n. 
Codex as (J tlx us > ver 

* For the late Latin reduplication cp n. 
Klassmann would read amteos 


Biakman reads the 
92, anttqui vetcres. 
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gtonoux soldier? AVry # you hare rrhnt you hare ailed 
for tn all your prayer*, n brat e brother , ** a good man 
skilled in speaking 1 lie says the same thtngs as you, 
but expresses them more concisely than you 

4 Attlictcr) moment, when I was turning tins 
over in m) mind follow ing ) ours nine the speech of 
Antoninus — Good hen ens, how man) admirable 
things, how man) true l E\crj sa\ing,c\cr) word 
quite fascinating, steeped in lojnl affection and trust 
and love and longing What then? which of both 
ni) two friends, the petitioner or the petitioned, 
should I praise the more? Antoninus with all his 
imperial power was complaisant, but jou, Lucius, 
with all )our complaisance, were for \ery love 
imperious Carr) mg those two speeches in m) right 
hand and my left, metliought I was more honoured 
and more richly adorned than the priests of Eleusis 
carrying their torches, and kings holding sceptres m 
their hands, and the quindecinivirs opening the 
Sacred Books, and thus did I make my prajer to 
my ancestral 2 Gods 0 Jupiter Ammon , I beseech thee , 
Libya's God .... some of the Gods also preferred 
to be worshipped as speaking rather than as silent 

... the obstinate be inoculated 

with eloquence Even the levin bolt would lose 
half its terror did it not fall to the accompaniment of 
thunder That \er) power of thundering was not 
committed to Father Dis or to Neptune or to the 
other Gods but to their sovran emperor Jove, that 
by the crashing of clouds and the roaring of storms, 

1 A phrase found in the Elder Seneca ( Controv i ) and 
Quint (huit 1 pr ) It apparently originated with Cato 

* Fronto was a natne of Cirta. 
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t so vclut quibusdim caclcstibusxocibus, altisstmum | im 
penum n contcmptu vindicnret 

5 lgitur si \crum impcntorem generis Iiuraani 
quaeritis, eloquently \estra 1 imperat, cloqucntia 
nientibus dommatur La metum incutit, ninorcni 
concili it, tndustnam cxcitat, impudentnm extin 
guit urtutem coFiortatur, wtm confutat, suadet, 
mutcet, docet, consol itur Dcntque proioco audac- 
ter et condicionc xctcre onuttite eloquent! un et 
lmpcratc , orationes in senntu Inhere oimttite et 
Armeniam subigite Ala quoque duces ante \os 
Armemam subegerunt, sed una mehercules tua epis 
tula, una tui fritns de te tuisque virtutibus oratio 
nobiltor ad glornm et ad posteros celebratior erit 
quam plcnquc pnncipum triumplu Ventdius die, 
postquam Partlios fudit fugavitque, ad wetonam 
suam praedicandam orationem aC Sallustio mutuatus 
est, et Nerva facta sua in senatu verbis rogations 2 
commendaut Item plenque ante parentes vestros 
propemodum infantes et elingues pnncipes fuerunt, 
qui de rebus militiae a se gestis nihil nngis loqui 
possent quam galeae Ioquuntur 

6 Postquam respublica a magistratibus annuls ad 
C Caesarem et mox ad Augustum tralata est, Caesan 

nbr 412 quidem facultatem dicendi aideo | imperatonam 8 
at-ii. fuisse, Augustum vero saeculi residua elegantia 4 et 
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as by some \oicc from heaven, lie might safcguart 
his supreme sovranty from contempt. 

5 '1 herefore, if you seek a veritable sovran ol 
the human race, it is your eloquence that is sovran 
eloquence that sways men’s minds It inspires fear 
nins love, is a spur to effort, puts shame to silence, ex 
horts to virtue, exposes vices, urges, soothes, teaches 
consoles In fine, I challenge boldly and on an old 
condition — give up eloquence and rule; give up 
making speeches in the Senate and subdue Armenia 
Other leaders before you have subdued Armenia, 
but, by heaven, your single letter, your brothei s 
single speech on you and your merits will be as 
regards fame more ennobling, and ns regards pos 
terity more talked of, than many a triumph of 
princes The famous Ventidius, 1 when he had de- 
feated and dispersed the Parthians, to proclaim his 
victory borrowed a speech from C Sallustius, and 
Nerva commended Ins acts in the Senate with words 
requisitioned from others Moreover, most of the 
emperors that preceded jour progenitors were virtu- 
ally dumb and inarticulate, and were no more able 
to speak of their military achievements than could 
their helmets 

6 When the Commonwealth had been transferred 
from yearly magistrates to C Caesar and anon to 
Augustus, I perceive, indeed, that Caesar s gift of 
speech was that of an imperitor, 2 while \ugustu* 
was, I think, master of but the dying elegance of his 

1 Ventidius Bassos was enslaved as a child in the Social 
war As legvtus of Antony fifty years later he defeated 
the Parthians and attained the unique distinction of a 
triumph over them 

* cp Suet Casa 55 Montaigne (t 25) speaks of " the 
soldier like eloquence, as Suetonius catleth that of Cae«ar 11 
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Lrttln«e linjinr rlUtn tnm Intcgro Icporr pfi’loi 
qunn dice mil ul»crt*le p*ardtSmn p ilo. IVi Aug 
upturn nnmiihil rrbqtiUrum lim et tirUrum et 
bibcRcrntmm 1iben<> lllj «uprfuliv Imfvratorr* 
fiutcm deincepi ad Vc*|vuUnutn usque riuunodi cm* 
ncs ut non tntnui trrborum puderrt, qusni pigcrct 
morutn ct mUcrerrt facinorutn 

7. Quod qtds dint, not rti-i tU lurrra'ti, cur ergo 
impcribnnt? Aut impcnrcnt grstu ccnseo, ut lib- 
trioncs; nut nutu ut inuti; nut per interprrtrm ut 
barbnri Quts corum ontione sun nut senntum nd- 
fan, quis cdiclum, <juis cpistuhni suumet tcrlui com- 
poucrc potuit? Qmst phremtk morbus quibus im- 
plicit us cst.nlicnn clo<juentes impenUUnnt, ut tibiae 
sine ore nlieno mutne cmnL 

8 Impcrium nutem non potestntis tnntummodo 
vocnbulum sed etiam oralioms 1 est ■ quippe ms im- 
pcmndi lubcnilo \ctnndoque cxcrcetur Nisi bene 
facta liudet, nisi perpertm gesta reprehendat, nisi 
hortetur nd mrtutem, nisi n situs deterrent, nomen 
suum descrat ct impemtor frustra appelletur . . . 

mfcr 4 ii jpnrtum 5 subdere nefanum, fnlsam pugnnm deferre 
militnre flagitium, testimonium filsum dicere cnpital 
\ isum est .... 

9 . . . . \etcns eloqucntme colorem ndumbra 
turn ostendit Hndmna oratio 8 .... Osiris .... 

1 The marginal gloss is* <de> i mperatore quoad mens esse 
debet et lit>erarum 

* For the whole of this passage see Hauler, JTi en Stud 
25 pt 1, pp 1G2 tT He sajs that he is reserving many 
other restorations in this letter for hi3 forthcoming edition 

s From the margin of Cod. 
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times and such charm as the Latin tongue still 
retained unimpaired, rather than of opulent diction 
After Augustus a few relics only, withered already 
and decking, were left over for the notorious 
Tberius But his successors without a break to 
Vespasian w ere all of such a kind as to make us no 
less ashamed of their speaking than disgusted with 
their characters and sorry for their acts 1 

7 But should one say yes, for they had, not been taught, 
why, then, did they bear rule ? 1 hat they might ex- 
ere se it, I presume, either by gestures, like actors, or 
with si„ns like the dumb, or through an interpreter 
like foreigners V\ Inch of them could address people 
or Senate in a speech of his own? which driw up 
an edict or a rescript in Ins own words ? They ruled 
but ns the mouthpiece of others, like men in the 
phrensy of dtlinum they were as pipes that are 
only vocal with another s breath 

8 Now sovranty is a word that connotes not only 

power but also speech, since the exercise of soiranty 
practically consists in bidding and forbidding If 
he did not praise good actions, if he did not blame 
evil doings, if he did not exhort to wrtue, if he did 
not warn ofT from wee, a ruler would bthe his name 
and be cnlltd sox ran to no purpose . to foist 

in a changeling was accounted abomm ible, to publish 
a false bulletin a military crime, to gne false witness 
a capital offence . . 

9 .... Hadrian s speech nffects a spurious 
pretence of ancient eloquence * . . . . Osins 

1 Hut Jospj’us cf J'vs, xix 3 5) J Ta'attu 

[At n xui 5) fjnaV h gblv of the elc*]i.enee of (flics [it 
Cal full) 

* lor H&dri&n a rveoco Ui'n tee Spart Hair xtl 5 
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scilicet dc facuudiac mulo taceo: hrne impar nppcl- 
nbr 4"o Htur . . . . | apparent, non dnrtm .... dcus 
• » . . nt nllatum tst. 

10 Plcnstpic ttiain nulignis 1 jvatirnus locus Ini- 
pcnum per itnmis detubt: Inud secus qunm pulhs, 
quibus omnm generis insignia nb o\o nm insita 3 
sunt, cnstac et plumae ct cantus et aigihac, regum 
puens in utcro nutris sumtna nm potestns destimtn 
cst : opstctncis mnnu lmpcrimn adipiscuntur .... 

11 Inter Romulum ct Remum ditersis montibus 
augur<antcs ates dc> rcrum summa mdicaicrunt 
Ft rcgnuni Persarum .... cqttom .... seponet 
.... non cursu sed <equorum> priore binmtu 3 
. . . pintusnon .... aqmlae ct . . . . non si 

12 ) Insidus saepe nliorum et comurationibus 
' 10 ademptum alns lmpcrium ad alios delatum scimus 

Sed neque imenta eloquentn potest ndimi neque 
morte adempta in alium transfern 4 Tecum fr iter 
mbr 419 tuus iuste prob itis 5 facta Romuh 
mbr 418 

13 lam Cato Ihvpantam recuperabal, tam Graccfnn 
locabat Asiam et Karthagincm t irthm duidcbal* .... 

1 For Cod xndi mus 

2 Tl»e margin gi\ ea prat'to for this word 

* From the margin hut it is not clear where the sentence 
belongs Naber gi\ es further fragments from the text of 
Cod r q cp tnei>paCus <rvrum Jiomanarum> . . . prior 
(Brakman pno 'in) nemo 

* For ™ nat follows see Hauler, TVien Stud a3, Pt 1 

* Querv prubat ea Brahmin reads the first three words of 
the sentence as Ego miratus tuo. 

140 


M. CORNELIUS TRONTO 

.... of course I piss over tlie mule of eloquence. 1 
he is labelled as no expert at the I) re 

10 To man) even unworth) sons the father's 
place has handed down the sovranty : just as chicks 
have all the marks of their kind present in them 
even from the egg, namely combs and feathers and 
crowing and wakeful wajs, so for the sons of kings 
even in their mother’s womb is supreme power 
destined : the) receive the sovranty at the midwife’s 
hand .... 

11 Between Romulus and Remus, as they took 

the auguries on separate lulls, birds decided the 
question of sov rant), and one of the Persian kings 
(is said in old days to have gained) the kingdom 
not b) a race but by priority in the neighing of Ins 
horse 2 

12 We know that the plots and conspiracies of 

others have often deprived one man of his sovranty 
and handed it over to another But eloquence when 
once found can neither be taken away, nor when 
taken aw a) by death be transferred to another 
With )ou )our brother approves these deeds of 
Romulus 

13 Cato it as already recovering Spam, Gracchus 
already J arming Asia and parcelling Carthage out among 
individual settlers .... Now, Marcus iulhus was 

1 There was a proverb tvos \lpat, ** an ass at the lyre. 
cp Lucian, De litre. Cond 25 Dial. Meretr 14 ; Adv 
Ind 4 

* I haxc given the probable meaning of the mutilated 
passage, according to Nebera view of it ; cp Mm Felix, 
Uctaiiu*, xv in 6, and see Herod m 84 

* From the margin, and quoted, aa^s Hauler, from Sallust, 

who he asserts ia mentioned in the previous lacuna 
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lam M Tullius summum suprcraumque os Romanac 
Ambr 417 linguae fuit 1 tellet, Cicero autem 

moduJatms, vos utnusque gntiani scctantes meam 
moderantis viam \aditis 2 

14 Extant epistuHe utraque lingua pirtim ab 
ducibus ipsis conscnptae, partira a scnptortbus bis 
tonarum vel annahum compositae, ut ilia Thucydidis 
nobilissima Niuae ducts epistula ex Sicilia missa ; 
item apud G iium Sallustium ad Arsacen regem Mith 
ridatis auxilium lmplorantis litterae cnminosae , et 
Cn Pompeii ad senatum de stipendio litterae graves ; 
et Adherbahs apud Cirtas astu 3 obsessi invidiosae 
litterae , verum omnes, uti res postulabat, breves nee 
ullam rerum gestarum expeditionem continentes In 
bunc autem modum, quo scnpsistt tu, extant Catuh 
litterae, quibus res a se lactuns atque damms gestas 
ut lauro merendas 4 bistonci exemplo exposuit, verum 
turgent <ea> elate prolata tenens prope verbis 
Histona tamen potius splendide perscribenda , si ad 
senatum persenberetur, etiam caute Pollio Asimus 
mbilatus Const/ton/m suorum si in formam epistulae 
contulisset necessario brevius et expeditius et den- 

* From the margin 

5 For this passage see Hauler, Versam d dettlsch Philol 50, 
an 1 II im s t id 31, Pt 1 

3 Quer\ arte (= met •) 

4 \\ e seem to require omandaa (Pearce) or laurum. merentei 
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the clnefcst and supreme mouthpiece of the Roman 
tongue .... but Cicero more rh} thmtcal)} 1 * * both 
of }ou, aspiring to the charm of either, go the waj 
that I guide jou 

14 There are extant letters in both languages, 
parti} written by actual leaders, parti} composed b} 
the writers of histories or anmls, such as that most 
memorable letter in Thucydides of the general Nici is" 
sent from Sicil} , also in Gaius Sallustius, the letter 
full of invective from Mithridatcs to Arsaces 8 the 
king, entreating his help , and the dignified despatch 
of Gnaeus Pompeius to the Senate touching his sol 
diers pay, 4 and the recriminatory letter ot Adherbal 
while treacherous!} beleaguered at Cirta , 5 but all, as 
the occasion required, short and without any descrip 
tion of events In the stale, however, of your letter 
there is extant a despatch of Catulus, in which he 
has set forth in the historical manner his own ex- 
ploits, chequered with losses and failure, as de- 
serving of the laurel crown But there is a touch of 
bombast in these high flown periods, couched in 
words almost plaintive 6 * History, however, should 
rather be written in the grand st}le and, if written 
for the Senate, with restraint as well If Asinius 
Pollio had thrown the jubilations of Ins Coumcls 
into the form of a letter, in a style necessaril} 
terser, readier, and more compact, even if here and 

1 He 13 being contrasted probably with Cato 

1 Thuc vu 1 1-16 * ballust Hist iv 

4 ibid III st in The letter was from Spain , see Plutarch, 

Life f Performs ad Jin 

• ibid Hell Jt g °4 If arte be read translate stra tlv 

* cp Cic Brut 132 where he speaks of Catulus’ book 

De Consutatu el de rebus gestis mis as written modi el Xeno 

phonteo genere sermonis. 
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Ambr. 4 PS 


Ambr 407 

Ambr 40C 

Ambr 405 


Kitts, si quod Intcrdum respondit* inornntlus, scrip 
sissct melius f 

15. line littcrne et cloqucntcs sunt ut omtoris, 
strc’ninc ut duds, grates ut nd serntum, ut dc rt 
mditnrt non reduud mtes Nam neque .... ctus 
.... dc ... . lircntitis .... conrtntis .... 
ftut Quis imperntor, <nh>qmd 1 2 nd serntum quoni 
dehet loqui, ipistulnm scribcrLt ’ 1-nque tdn 
facultns . . . . dc qudius scribcmlum t r it quoin 
.... diun .... sc dcmquc .... cum inm 
.... \iti sicut prius qunmqunm prov .... 
ad populum dicere et .... quod .... 'OS 
.... cxcrcitus insuper nut .... meo non ipse 
.... \cl quod .... nos . . . . tel quod So 
lincnio potius quntn Vologneso rcgnuin Annenne 
dedisset , aut quod Pacorum regno pm asset , nonne 5 
oratione hmusmodi exphcnri vis ntque IS epos de re 
Numnntma id cpistuln eo nnnorc \i, Hello tnsupra 
undique uri e naltombus adduclt Ihspamae aderant 
. . . j opernm gestantes .... senptae .... 

1C . . . Summum cloqucnliae genus est de subltm- 

ibns magnifies, de lenuibus J'nigahler diccie * .... I 

.... solit itim 

| . . ego lmc re ... • 

1 Pearce suggests rrs po*cit Wo should at least expect 
respo di-set 2 J*iebuhr 

3 What follows is Hauler s restoration of the text from the 
Coder 

* From the margin of Cod The words are Cicero’s ( Oral 
29) bulUtUim is also from the margin 


1 For Pollios style see Seneca, Ep 100, 7. Marcus took 

a dislike to this author , see i. p 140 
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there he did make some answer w ith a want of finish, 
he would have written better. 1 

15. Your letter is both eloquent, as being an 
orator’s, strenuous, as being a general’s, dignified, as to 
the Senate, and, as on a matter military, not oter- 

loaded For neither 

What imperatoi, 

when it is Ins duty to sa} something to the Senate, 
would write a letter ? You, having no oppoitumty 
(of speaking to them) .... about which jou had 
to write 


that he had gi\cn 

the kingdom of Armenia to Sohacmus 2 rather than 
to Vologaesus , or that he hid depmed Pacorus 3 of 
Ins kingdom , do jou not wish this to be set forth in 
a speech after the m inner in which Nepos on the 
Numantme affair described it in a letter so much 
less forcibl), thus r/i the aboie-mentioned tear men 
draitn Jront all the nations oj Spam rrere present 

1G The supremest eloquence ts to speak of sublime 
things t n the grand style, of homely things in simple 
language 


1 A com of Lucius, A t> 1G1, with legend I *r Amr mi# 
itntus (Cohen, lit 1S9 Plate I), alien a us I.ucim gtripg 
Sohaemus the crown He had been dmen from bu king 
dom bj tl e Parthian*, and became senator and consul at 
Lome l for winch see 1 hottua, 91 
* K sarcophagus with an inscription hr this Aore'n-a 
Parents to his brother U extant. C -rf J avr Gra ' 
3V»9 Vologaesus had made him King of Armenia. 
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vicum .... ubl .... co3 a pudi .... id> 
elo<:que»tn> . . . . %ho ... . ncqtic olficu oltfes 
.... quoin phllo-oplnm .... nlliil .... qui- 
dt.ni .... sumpsit sc ... . \nlcat lime qme 
.... mngis minus* c . ... tit pnnciplo lucre 
pirnlum , ut post principh .... ubt grndus ...» 
babenis eloquentn per . . qunndo .... 

17 lUiam Viriothus cliam Spirtncus belli scientcs 
et maim prompt! fucrc St cl cnim omnes um- 
\crsos, quicmnque post notmm conditam oralorcs 
cxtitcrunt, illos cliam quos in Brulo Cicero eloquen 
tine ciutitc grcgntim dona* it, si numcrarc velis, \n 
trtcentorum numemm complcbis, quom 2 ex uni 
Tibiorum faindia trccenti indites fortissimi pro 
pitna dimicmtes uno die occubuennt Non gent- 


ium multa nnlia .... sub pelhbus .... unum 

Ambr 414 etnm .... quem tu | . . nsmus 3 

.... nd sumnnm eloqucntne .... uln res 
postulate .... sive de re submittere 4 <orationem> 
Ambr 413 . . . . | . frustn sed nd . . fidei com 

memoritae Ceteros ars ac . . . . opes .... quo 


. . bmos egenum meminisse 5 

18 His te consilns, Imperator, a pnma pueritia 
tua non circus 6 profecto nec lonca sed bbn et litter 
arum discipbna imbuebant Quom multa eiusmodi 
consiliosa exempla in bistorns et in oratiombus lecti 
tares, ad rem mxhtarem magistra eloquentia usus es 

1 Fourteen letters, of which the last three are tfum, 

• ■— 

* 114 represent 

£>£* ‘ * ■ 'agsiblj' ca*rt* 

146 



M. CORNELIUS rilONTO 


17. Even \imihtis 1 nml even Sjiartacus 2 were 
skilled in \\ ir and quick to strike. Hut indeed, if } ou 
wish to count up the full tile of nil the orators, os man} 
as hate existed since the foundation of Rome, includ- 
ing those whom Cicero in his Iirtitus endowed whole- 
sale with the franchise of eloquence, }ou will scarce!} 
ni ike up the number of three hundred all told, 
while from one famil} of the Fabn there fell fighting 
for their countr} in one da\ three hundred soldiers, 
tlie bravest of the brave. Not of races many thou- 
sands 

to the height ot 

eloquence .... where the subject calls for it 
.... or to speak on a matter in a lower key 

18 It was surel}, Imperator, not the circus or 
the breastpl ite that instilled these wise ideas into 
}ou from }our earliest bo}hood, but books and train- 
ing in letters When }ou read many instances of 
this kind, fruitful of wise suggestion, in histones and 
speeches, you used eloquence as } our mistress in the 
art of war. 

1 A Ln«itanlan guerilla chief (147 B c.) wlio defied the 
Romans for mini j ears 

s A Thracian slave and gladiator who raised an m 
surrection and held out in Italy itself for two years 

73-71 b a 
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19 Excrcitus tibi traditus crat luxuna ct liscma 
et otio diutino corruplus Mihtes Antiochiae adsidue 
plaudere Iiistnombus consueti, sacpius in nemore 1 
vicinae ganeae quam sub sigms habiti Equi incuria 
horndi, equites volsi raro bracbium aut crus militum 
hirsutum Ad hoc vestiti melius quam armiti, adeo 
ut vir gravis et vetens disciphnae Laelianus Pontius 
loncas partim eorum digitis pnmonbus scinderet, 

\atia equos pulvilhs instratos animadv erteret , j iussu eius 
cornicula consecta, a sedilibus equitum pluma quasi 
ansenbus devolsa Pauci militum equum subh- 
mitus msilire, ceten aegre calce genu poplite ere- 
pere, 2 baud multi wbrantes hastas, pars maior 
sine vi et vigore tamquam lanceas 8 rncere Alea 
in castns frequens, somnus pernox aut in vino 
vigilia 

20 Huiuscemodi milites quibus imperils contineres 
et ad frugem atque industriam converteres, nonne te 
Hanmbalis duntia, Afncani disciplma, Metelh ex 
empla lustorus perscripta docuerunt? Ipsum hoc 
tuum a te diutma prudentia consultum, quod non 
ante sigms conlatis manum cum hostibus conseruisti 
quam levibus proelus et minutis victorus militem 

1 Cornel suggests n dore, from Cic In Pis 6 

* Klussminn for Cod rrpere 

* Jordan for Cod laneas 


* ep lxdnw Prme JJ st ad med and Ad Am 1 6 
a cp Lucian De Salt. tl Avrio;t» * « • • *&Kti tpXV* v 
fulKiirra vptofliiouaa 
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19 The army you took over was demoralized with 
luxury and immorality 1 and prolonged idleness 
The soldiers at Antioch 2 were wont to spend their 
time clapping actors, and were more often found in 
the nearest cafe garden than in the ranks Horses 
shaggy from neglect, but every hair plucked from 
their riders a rare sight w is a soldiei with arm 
or leg hairy Withal the men better clothed than 
armed, so much so that Pontius Laelianus, 3 a man of 
character and a disciplinarian of the old school, in 
some cases ripped up their cuirasses with Ins finger 
tips , he found horses saddled w ith cushions, and by 
Ins orders the little pommels on them w ere slit open 
and the down plucked ’from their pillions as from 
geese Tew of the soldiers could vault upon their 
steeds, the rest scrambled clumsily up by dint of 
heel or knee or ham, not man} could make their 
spears hurtle, most tossed them like toy lances with 
out ver\e and vigour Gambling was rife in camp 
sleep night long, or, if a watch was kept, it was oter 
the wine cups 

20 By what disciplinary measures you were to 
break in soldiers of tins stamp and make them ser 
vice able and strenuous did }ou not learn from the 
dourness of Hannibal, the stern discipline of Afri 
canus, the exemplar} methods of Metellus/ of winch 
histones are full 5 This \er\ precaution of } ours, a 
lesson drawn from long stud}, not to engage the 
encm} in a pitched battle until }ou had seasoned }our 
men with skirmishes and minor successes — did }ou 

* We know Ins cursus foaorum from Cotj> laser Lat si 
1W9 

4 Probable Q Caecilius Metellus, called \ uni l cur who 
oon lucte 1 tl e w ar agam«t Tnpurtba in 109 IC, eee below 
ballust, quoted 4d Arisen, u 0. 
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Imbueres, nonne Cato docuit orator idem ct impentor 
summusf Ipsa subicci Catoms verbi, in quibus con 
siliorum tuorum expressa \estigia cerncres Interea 
unamquamque turmam mampulum cohortem lemplabam, 
quid facere possenl prochts lenbus 1 spectabam cuius 
modi quisqtie csset si qnis strenue fees rat, donabam 
honesie, ul aln idem i client, atque m conhone terbis mullts 
lauda / am Interea aliquot pauca castra feet , sed ubi aunt 
at w tempus tend, castra hibema <constttui> . . . . j 

Catoms imagmem de senitu profern subtam memo 
nae traditum est si ob mibtana f icinora, cur non 
Camdli* cur non Capitobni ? cur non Curu abo 
rumque ducum? 2 , . 

Ad Verurn Imp u 7 (Naber, p 133) 

| Vero Augusto Domino raeo 

af?»^t 488 1 Quanta et quam vetus famibaritas mihi inter 

cedebat cum Gavio Claro mennnisse te, Doinine 
arbitror Ita saepe de eo opud te ex animi mei sen 
tentia sum fabulatus Nec ab re esse puto memorem 
te tamen admonere 

2 A pnma aetate sua me curavit Gavius Claras 
familial iter non modo us officns, quibus senator aetate 
et loco minor maiorem gradu atque natu senatorem 
probe colit ac promeretur, sed paulatim amicitia 

1 Mm for Cod lenibus 

* All this from Catoms is from the margin of Cod A gloss 
also ad U tres triumphs de Afr teams (Mai) 
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not learn it from Cato, a man equally consummate as 
orator and ns commander? I subjoin Catos very 
words, m winch you can detect the express counter 
part of y our measures Me (inn hilc I tested each separate 
squadron, maniple, cohort, to gauge tls capabilities Bj 
little combats / found out the calibre of each man if 
a soldier had done gallant senicc I ren arded him hand- 
somely, that others might hate a mi id to the same, and 
in tiy address to the soldiers I tias profuse in his praise 
Meannhile I made a few encampments here and there, 
but when the season of the year came round, l established 
winter quarters 1 . . tradition tells us that Catos 
bust used to be carried forth from the Senate if by 
reason of Ins military exploits, why not the bust of 
Cunillus* why not of Capitolinus ? why not of 
Cunus and other generds? 


Tronto to Lucius Verus 

To my Lord Verus Augustus 163 a d 

1 How great and long standing is the intimacy 
which subsisted between me and Gavius Clarus is 
well known, I think, my Lord, to you So often have 
I spoken of him from tile fulness of my heart before 
you Nor does it seem to me amiss to remind you 
of tins, well as you remember it 

2 Trom his earliest years Gavius Clarus devoted 
himself to me as a personal friend, not only in those 
good offices with which a senator, lesser in age 
and rank, rightly honours and deserves well of 
another senator, higher m rank and older than him 
self Rut gradualiv our friendship reached such a 


» Fiom an 
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nostra eo processit ut nequc ilium plgcret ncc me 
puderet ci ilium obocdirc mihi, qinc chcntes, quae 
libcrti fidelts nc laboriosi obsequuntur nulla hoc 
aut mea insolentia nut illius adulitione , sed mutin 
cantos nostra et amor \cnis ademit utnque nostrum 
in ofheus lnoderandis omnem dctrectntionem Quid 
ego memorem negotia in foro nostra minima max 
unique ab to curata ? aut domi quom 1 uspiam recte 
An br 424 clausum aut opsignatum aut curatum aut confectum| 
quid velim, me uni liuic mandasse et concrcdisse 

3 Sed, quod alumnus meus aegre toleraret, \ale 
tudini meae curandae ita semper studuit, tantam 
omni tempore etinm operam dedit, ut excubaret 
etiam aegro mihi et, ubi meis ego uti mambus per 
valetudmem non possem, manu sua cibos ad os meum 
adferret Postremo, si quid liumamtus, absente Vic 
torino et domino fratre meo, mihi accidisset, huic 
msta corpon meo curanda mandavi Praesentibus 
etiam libs ab hoc potissimmn corpus meum con 
trectan volui quo minus doloris ad fratrem et 
generum meum ex contactu ullo corporis mei per 
veniret. 

4 Haec mihi cum Gauo Claro iura sunt Iim 
ego, si res familiaris mihi largtor esset, ne quid ad 
senatons muma facile toleranda deesset, omni <ei> 2 
ope subienirem, neque umquam ego hums negotn 
causa eum trans mare proficisci paterer Nunc et 

'llaupt for Cod. quod, * Hen dorf 
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stage that, without dislike on his part or shame on 
mine, he could pay me the deference of a client, 
the respect that is shewn by faithful and diligent 
freedmen : this not from any arrogance on m) part 
or servility on his, but our mutual affection and 
genuine love did avva) with any reluctance for either 
of us in the regulation of our duties What need for 
me to mention his attention to mj affairs in the 
forum, the least equally with the greatest; or at 
home, when I wished anything an) where duty closed 
or sealed or attended to or completed, how I en- 
trusted and confided it to him alone 

3 But, though mj foster child w ould hardly shew 
such complaisance, he always devoted such attention 
to my health, was so unsparing, too, at all times 
of lumself, that when I was sick he even sat up 
with me, and when rheumatism deprived me of 
the use of m) hands he was wont to put the 
food to my mouth with his own hand Lastly, I 
commissioned him to see to it that m) body had 
its due rites, if m the absence of Victonnus and 
in) good brother an) thing happened to me such 
as must to all men Even if the) should be on 
the spot, I wished m) bod) to be handled by him 
rather than by an) other, that ra) brother and my 
son-in-law might he spared the pain of touching 
in) bod) 

4 These arc the terms on winch Gavius Clarus 
and I stand Now, if mv means were more ample, 

I would help him to the utmost of mv power to 
enable him to discharge the duties of a senator in 
comfort, nor should I ever allow him to cross the sea 
on Ins present errand As it is, both the moderate 


vot. it 
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nostrac res baud copiosae ct hums paupertas artior 
me compulcrunt, ut cum inutum cxpellerem in 
Suriain ad lcgata, quae ci in tcstamento hominis 
amicissimi obvencrunt, pcrsequenda. 

5 Quae paupertas Claro meo nulla ipsius culpa 
\mbr «3 optigit, | sed neque patema ulla neque materna bona 

fruenda percepit eaque fine heres patris fuit, ut 
creditonbus piterms aegre satisfaceret Ceterum 
parsimonia et ofiicns et frugahtate on era quaestorn 
et aedilicia et praetoua pei functus est Cui 1 quidem 
per absentiam eius divus pater vester sumptum prae 
turae de fisco vestro quom expendisset, ubi pnmura 
in Urbem Clarus reconcihata sibi \aletudine redut, 
omne fisco vestro persolvit 

6 Nilul isto homme officiosius est, nihil modestius, 
nihil verecundius , hberalis etiam, si quid milu credis, 
et in tanta tenuitate, quantum res patitur, largus 
Simplicitas, castitas, veritas, fides Romana plane, 
<f>i\o<TTopyi* vero nescio an Romana , quippe qui nihil 
minus in tota mea vita Romae repperi qmm hominem 
sincere «£iXooropyov ut putem, quia reapse nemo 
est 2 Romae <£tAooropyos, ne nomen quidem huic 
virtuti esse llomanum 

7. Hunc tibi, Domine, quantis possum precibus 
' Uelndorl lor Cod cum. * aber for Cod tit. 
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nature of mj means 1 and Ins straitened circum 
stances have forced me to banish him against Ins 
will into Sjria to secure the legacies winch hue 
come to him under the will of a verj dear friend 
5 This want of means has been the lot of mj 
friend Clnrns from no fault of his own, for he received 
no benefit from either Ins fithers or his mothers 
estate, the onlj result of his bung his fathers heir 
was that he found difficult^ m pacing his fathers 
creditors But by economj and attention to duty 
•and frugality he discharged nil his obligations as 
quaestor, nedilc, and praetor, and whereas jour 
deified father pud out fiom jour privy purse" the 
cvpenses of Ins pnetorship in his absence, as soon as 
ever Clarus recovered Ins health and came back to 
Home he paid in the whole amount to the imperial 
treasurj 

G Nothing can be more conscientious than the 
man, nothing more reasonable, nothing more un- 
assuming , generous also, if I am anj r authority, and 
considering the slenderness of his resources as open 
handed as his means permit His characteristics, 
simplicity, continence, truthfulness, an honour plainly 
Homan, a warmth of affection, 3 however, possiblj not 
Roman for there is nothing of which my whole life 
through I have seen less at Rome than a man un- 
feignedly <£iXo<rro/vyos The reason why there is not 
even a word for this virtue in our language must, I 
imagine, be, that in reality no one at Rome has any 
warm affection 

7 This is the man, my Lord, whom I commend to 
1 Yet according to Aul Gellius he could spend more than 
£3 000 on n bath (Gell xix 10, § 4) 

1 ep Capit. Pn I it vm 4 

* Especially between parents and children See i p 281 
and Marcus Thoughts, I 11, and Justinian, Inst u. 18 pr 
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rommendo SI timquam nir nroasti slve nnnlurm 
tiniqtmn ci, hunc a me fide! tunc atqtie op! trulitum 
tucirn pcto Qtiacnf forUMe quid pro co <ut 
fadnn rognrc \clltn> .... 

Ad Ant minum Imp IJ 4 (S»lnr, J' IOC) 

\«t U«, | Maoittuo meo snliitcin 

Quoin salubrltns nins hnlns me dclectaret, sen 
ticbnm non mediocre illud miht deesse, uti de tu« 
quoque bona vnlctudmc ccrtus csscnj, mi minister 
Id uti supplcfts, deos oro Rusticntio nutem nostm 
roXtrcia* prorsus negotium illud cst ut#e togatae 
Quid quneris? lmnc ip$am epistulam paululum me 
pergere non smunt instantes curae, qunrum vacatio 
noctis demum aliqua parte contingit. Vale mi lucun 
dissime mngister 

\±t. us Ciceronis epistulas, si forte J electas totas vel dam- 
diatns babes, impertias, vel mono quas potxssimum 
ltigendas miln censeas ad facultatem sermoms fo\en- 
dam 

Ad Antonmum Imp ii 5 (Naber, p 107) 

Domino meo 

Quintus Inc dies est ut correptus sum dolore 
membrorum omnium, praecipue autem cervicum et 
ingulnum Memini me excerpsisse ex Ciceronis 
Cpistulis ea dumtaxat, quibus inesset aliqua de elo 
quentia vel jihdosophia vel de re_publica disputatio. 
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you with the strongest appeal possible If ever you 
have loved me, or wish ever to love me, I beg that 
you will befriend him whom I commit to jour trust 
and protection Perhaps you will ask wlnt I wish 
you to do for lum .... 


Marcus Antoninus to Fiionto 

To my master, greeting 163 a d 

While enjoying tins health giving country air, 1 
feel there is one great thing lacking, the assurance 
that you also are m good health, my master That 
y ou make good that defect is my pray er to the Gods 
But this country holiday of mine saddled with state 
business is, in fact, your busy city life still In a 
word I cannot go on with this very letter for a line 
or two owing to pressing duties, from which I enjoy 
a respite only for a part of the night Farewell, my 
most delightful of masters 

If you ha\e any selected letters of Cicero, either 
entire or in extracts, lend me them or tell me which 
you think I ought particularly to read to improve my 
command of language 


FnoNTo to Marcus Antomsls 

To my Lord 163 a d 

This is the fifth day since I have been seized 
with pain in all my limbs, but especially in my 
neck and groin As far as I remember I have ex» 
tncted from Cicero s letters only those passages in 
which there was some discussion about eloquence or 
philosophy or politics , besides, if there seemed to be 

* 5 # 
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prneterea si quid eloganti 1 nut verbo notnbill 
dictum videretur, excerpsi Quae m usu mco ad 
manum erant excerpta, misi tibi Tres libros, duos 
ad Biutum, untim ad Axmm, descnbi lubebis, si 
quid rei esse vidtbitur, et remittes milu, nam ex* 
emplares eorum txcerptorum nullos feci Omnes 
autem Ciceroms epistulos legendas censco, rnea 
sententia vel magis quam omnes eius orationes 
Epistuhs Ciceroms mhJI est perfectius 

Ad Antonmum Imp u 6 (Naber, p 107) 

Domino meo Fronto 

'at. 157 1 . <facili>|titem 2 historiae iptam neque 

illam moder itionem oratiom accommodatam , figuras 
etiam, quas Graeci tr^para vocant, ilium historiae, 
hunc oratiom congruentes adhibuisse , Sallustiuni 
antithetis honeste compositis usum alicm appelcns , 
sut profusus , satis cloqucntiae, sapienttae parurn , par 
onomasia etiam non absurda neque frivola sed proba 
et eleganti Simulator ac dissimulator , Tullitun vero 
commotissima 3 et fimiliari oratoribus figura usum, 
quam scriptores artium ejrava^opav vocant . . . 

2 Quts clanonbus vins quod am tempore iitcundior? 
qiits turpionbus cantunchor ? quts civts meliorum parhum 

1 Query rltgantius 

2 Or >taiem There is a gap m the Codex here of 

twelve pages savs Naber, the last being Vat 158 The 
frigroents he gues at the beginning of the letter do not 
seem to belong to it. 

* ^ e'^r Mai reads tommodissima 

* hour lines are lost 

*5 S 
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nn} choice expression or striking word I have ex- 
tracted it Such of these ns w ere !>} me for m} own 
use I luue sent to )ou ^ ou might, if }ou think it 
north uh lie, hive the tlirec books, two to Brutus 
and one to Am us, copied and return them to me, as 
of these particular extnets I have made no copies 
All Ciceros letters, however, should, I think, be 
read — hi my opinion, even more th in his speeches 
I here is nothing more perfect than Cicero’s letters 

Fhonto to Marcus Antoninus 

Fronto to my Lord 1 1G3 a d 

1 . . a facility adapted to history, and not 

that restraint which is suitable for oratory, that these 
uithors 8 employed figures of speech also, which the 
Greeks call <r xypara, the former those which are in 
keeping with history, the latter with oratory , that 
Sallust made use of antithesis happily arranged 
greedy of another's wealth , laiish of his onn , eloquence 
enough , loo Utile msdom, 3 of word echo, too, and 
that not ridiculous or trivial but judicious and m 
good taste ex perl tn simulation and dissimulation , * that 
Tullius, however, made use of a most passionate 
figure, and one well known to orators, which gram 
manans call epanaphora , 5 

2 Who on occasion more delightful to our nobler 
men 9 Who more intimate tilth the baser? If ho at 

1 This letter contrasting the characteristics of history 
and oratory in the matter of stvle preserves for ns long 
extracts from ^allust which wood have 1 cen griatly ap 

C remated if Sallust s works had been totallj lost It lias not 
een thought necessary here to give the extracts in full 
2 Sallu t and Cicero * Sallust, Caltl 5 
4 Sallust, ibid * i e repetition of an emphatio w ord 
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prnetcrea b! quid clcgnntl 1 2 nut tcrbo no’-ibill 
dictum xldcrctur, cxct rp*l (Jute In usu meo ml 
mnnutn ernnt cxccrptx, nils! tit>I Trcs duos 
ad llnituin, unuin nd Aximn, dcscnbl lubibn, si 
quid rci esse \!dtl>Itur f et rcmlttcs mild, mm ex- 
ctnpHrts corutn cxccrptorum nullos feci Omnes 
fiutc in Ciccronls cpistulns Ugendas ccnsco, mea 
suitcntin tel mngis qmm onmes clus orationcs 
I'pistuhs Ctccronis nildl est perfcctlus. 


AH Antonmum Imp ii 0 (Naber, p 107) 

Domino mco Tronto 

1. 157 1 . , . . <ficdi>]tatcm 5 histornc nptim ucque 

»Ihm moderitionem orntiom accommod ltnm , figuras 
etiam, quns Graeci aryjpara \ocnnt, ilium Instoriie, 
hunc orxtioni congrucntes ndlubulsse, Snllustium 
nntithetis bonestc composite usum ahem nppclens, 
tut profits us , satis cloquentiae , sapientiae pantm , par 
onomnsia ctnm non absurd a neque frivola sed proba 
eteleginti {simulator nc dissimulator, Tulbum vero 
conimotissima 3 * ct fumilinri oratoribus figure usum, 
quam scriptores artium cjrara^opai vocmt . • • 

2 Quis clanonbits vins quodam tempore tucitndtor ? 
quis turpionbus coniuncltor? quis civts tneltonnn partnnn 

1 Query flegantius 

2 Or cub r^iairm There ib a gap m the Codex here of 

twelve pages sa\a Naher, the last being Vat 153 The 
frigments he gives at the beginning ot the letter do not 
eeem to belong to it 

* Naber Mai reads commo lissima. 

* Four lines are lost 
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nnj choice expression or striking word I have ex- 
trveted it Such of these ns were b} me for m} own 
use 1 lm\e sent to }ou ^ou might, if }ou think, it 
worth while, hue the three books, two to Brutus 
mul one to Am us, copied and return them to me, is 
of these particular extnets 1 have made no copies 
All Cicero's letters, however, should, I think, be 
read — in mj opinion, even more th m his speeches 
There is nothing more perfect than Cicero’s letters 

Fhonto to Maiicu8 Antoninus 

Fhonto to my Lord 1 1G3 a d 

1 .... a facility adapted to histor}, and not 

that restraint which is suitable for or itory , that these 
authors 2 emplo}ed figures of speech also, which the 
Greeks call trx^ora, the former those w Inch are in 
keeping with history, the latter with oratory, that 
Sallust made use of antithesis happily arranged 
greedy of another's wealth , lavish of his onn , eloquence 
enough , too little wisdom , 3 of w ord echo, too, and 
that not ridiculous or trivial but judicious and in 
good taste expert in simulation and dissimulation , * that 
Tullius, however, made use of a most passionate 
figure, and one well known to orators, which gram 
manans call epanaphora . . . 

2 IV ho on occasion more delightful to our nobler 
men 9 Who more intimate tilth the baser? Who at 

1 This letter, contrasting the characteristics of history 
and oratory in the matter of 6tvle preserve* for us long 
extracts from Sallust wlicli wonfil have been greatly ap 

E reciated if Sallust 3 works had been totally lost It has not 
een thought necc'sary here to give the extracts in full 
2 Sallust and Cicero * Sallust, Catil 5 
* Sallust, ibid ‘if repetition of an emphatic word 
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ahtjuando f qvts lelrtor hoslts hutc ctvtlalt f qui* tn 
voluplaltbus tnguinahor? qms in labonbus patienhar ? 
qui* in icipacilalc avartor? quis tn largtltone ejjusior 9 
Jit octo 1 deinceps nb eoclem isto verb o sen ten tine 
mchoantur Si videbitur* id quoque nmmndvertito 
et cum ammo tuo cogitato/ an pro cetero ornatu ac 
at. jcrr fcumultu me/dmm illud inculpatum sit, cum omnibus 
conimttntcarc quod habebat , nam mi hi paulo hoc vol- 
gatius et iciumus videtur 

3 Non <prorsus meptum> post ills Sallustu 

et Tuliu de Catilma <quod> L Antoni<US> 
< . >utus s ait putabam ostendere <quem cxer 

cxium> praelcr veleranum <alacrt ardo>re magna pars 
tuumiuhs sequebalur tdcirco hoc m schemate tu 
faceres idem quod pictor, qui numquam equom pm 
ge<re conatus esset> pro . „ pingit . 

4 Iugurthae forma hmusmodi est 

Qui ubi prtmum adoleul, pollens unbus, decora facie, 
sed mullo maxtme tngenio valtdut, non se luxu netjue tn 
erliae corrumpendum dedil, sed uti nos gentis illius est 
equilare taculart cursu cum aequalibus certare , et quota 
omnes glorta anleiret, omnibus tamen cants esse Ad hoc 
pleraque tempora tn xenando agcre , leonem atque alias 
f eras primus aid tn prtmis fertre , plunmum facer e, 
minimum de se loqut s ... . Nam Iugurlka, ul eral 

* l*or Cod porro if this be kept, read guot porro 

* klussmann for quod ammadiertit ds te citato (Mai 
and Nftber) 

* Query L Annan 3 Crmutus, & historian of Livy’s time 
who is confused by Suidas with the philosopher of the same 
uamf 4 About a hundred letters are lost 

* First extract to toqui ia complete Of the second from 

flirt lugurtha only about one sixth is given 
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limes on thf. good side in polilics ? Who a fouler 
enemy to this stole ? Who more polluted in his 
pleasures ? Who more enduring in his labours ? Who 
more greedy in his rapacity ? Jl'ho more lavish in his 
piodigality? Even eight sentences in succession 
begin with the same word. Notice this also, if you 
will, and turn it over in your mind whether, com- 
pared to all the embellishment and passion, that 
neutral phrase — to share rvhal he had with all 1 — be 
not a blemish ; for to me this seems a little too dry 
and commonplace. 

3. After those passages of Tullius and Sallust 

on Catiline I thought it not wholly irrelevant to 
exhibit what L. Antonius «... says : whom besides 
a veteran army a great part of the young men followed 
with eager enthusiasm. Therefore, in using this figure 
you would do just what a painter, who had never 
tried to paint a horse 

4. The sketch of Jugurtha is as follows : 

As soon as he grew up, endowed with bodily strength, 
a handsome person . but above all with a powerful intellect, 
he did not give himself up to the seductions of luxury and 
idleness, but, as is the way with that nation, rode, threw 
the dart, and challenged his peers in the race ; and though 
he outstripped all in glory, yet was he a favourite with all. 
Besides he spent much time in the chase and was the first, 
or among the first, to strike the lion or other wild beasts, 
and doing the most he still said the least about himself. 2 
.... For Juguitha, possessed as he was of a vigorous 

1 Cicero, Pro Gael. 6. The passage continues : Ilia rero 
tudiers, in dlo homing mirabihajiterunt, eomprehavUre mstUos 
amicitia, ttceri obs^quio ; cum omnibus communieare quod 
habebot ; S'rvire Umporibus omnium suorum, etc- 

* Sallust, Jug. 6, § i. 
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Ambr 8a xmp'tgro atque acn ingemo, ubt naluram P. Sajnoms, 
qui turn Romanis vn per at or erat el morem hoslium 
cognox it . . . . mngis quant honesli 1 

5 Artes imperitome lionore summo habitae 
. . quit! , . . spcrcnt nb per . . . t»bi nitun 
. is . . . qm turn .... run .... omnia - 

Ambr 8i 6 |Nc agri quideni forma pr letcreunda • 

Mare saeunn, impot titosam , ager futgum fertdis, 
bonus pccort, arbon in fecund us , caelo lerraque penurta 
aquarum Genus hommum salubrt corporc, velox, pa 
tiens laborum , ac plcrosquc scnectus dissolut, nisi qui 
Jcrro cut bahts intcricre, nam morbus baud saepe quern 
<quam> superal Ad hoc malefici generis plunma 
animalta 

7 Turn die persequitur non inscite 

In regnum Adherbalis anirntim mtendil ipse acer , belli 
cosus, at is quern petebat quietus , tmbellts, plactdo tngento, 
opportunus tntunae , meluens magis quam meluendus 

8 Hoc de consults pentia 

Nam in consule nostro multae bonaeque artes et aninu 
et corpons erant, quas omnes aiarilta praepediebat , 
pattens laborum , 3 acn ingento, satis proud ens, belli hau 
ignartts, firmisstruus contra pcrtcula et tnsidias 4 

9 Milites demde conupti 

Excrcilus tmperalon tradilur a Spuno Albino procon- 
sule tners, tmbellts, neque pcriculi neque labons pattens, 
lingua quam vianu promplior, praedulor ex soens et ipsa 

1 For all these Sallust extracts see Hauler, Them tfus 
54 I’t 2(1800) pp It>i-170 The extract from A am covers 
four pages (Naber) 

* 8a J a Ambr 82 begins at Artes 

Cod. labons * m* of Cod for tnndias 
1 62 
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and eager character, trhen he came to know the temper 
of P. .Sn/)io, trho teas then the Roman general, and the 
trays of the enemy . ... i alher than respected 1 

ft Ihc qualities of n general held in the highest 
honour 


G Nor must the sketch of the country he left 
out* 

The sea ts stormy and hat botirlcss ; the country fruit- 
ful in grain , good for cattle, but not kindly for trees , 
there ts a scarcity of nater from rain or springs The 
inhabitants are healthy in body, acini, inured to toil , the 
majority succumb to old age, unless they perish by violence 
or mid beasts, for disease seldom claims a victim It 
must be added that noxious animals abound 2 

7 Then he goes on as follows with no little skill 

He tumid his thoughts to Adherbats kingdom himself 

daring, narlike, but he whom he nas to assail quiet, un- 
narhke, of a gentle disposition, at the mercy of any 
attack, the victim rather than the cause of Jear * 

8 This of the consul s generalship 

For our consul had many excellent endowments of body 
and mind, but avarice nas a clog upon them all • he nas 
mured to toils, enleipnstng in character, but nary enough, 
no nonce in nar, and undaunted in the face of danger 
and surprises 4 

9 Then the demoralized soldiery 

The army handed oier to the general, Spumes Albmus 
the proconsul, nas nilhout encrgij or narlike sptrtl, mured 
neither to danger nor toil, quicker with a word than a 
bhn, spoiler of the allies and itself the spotl of the 
1 baUust, Juq 7, § 4-8, § 1 
1 ib d 17 § 5 
* tbid 20 §§ 1 and 2. 

1 ibid 28, § 5 
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Ambr #3 praeda hostium, sine tmpeno J el modestia habitus. dta 
vnperaton noio plus ex malts monbus solltctludints } quam 
ex copia mihtum aVxilit aut spei bonae accedebat 

10 Efiemmatio: 

Nam Albums , Ault f rains exa ctlusque clade perctilsus, 
posiquam decreverat non cgredt provincia quantum tern 
pons aeshvorum in tmpeno full, pleruntque unities stativis 
castrts habebat, ntst quom odor aut pabult egcstas locum 
mutare subegeral Sed neque mumebantur caslra , neque 
more miltttae vtgthae deducebantur , vti cuique libebal, 
ah stgnis aberat Ltxae pemiixti mtlihbus dtu nocluque 
vagabanlur et palcinles agros vaslare, villas expugnare, 
pccorts el manciptorum praedas certanles agerc, eaque 
mutare cum mercatonbus vino adveclicto et ahts talibus , 
praeterea frumcntum datum publtce 1 icndere, panetn tn 
dies mercan , poslremo quaccumque diet aut fmgi queun 
tgnavtae luxunacque probra, ea tn illo exercitu cunc a 
Juere et aha amphus Sed tn ea dijfictdtalc Mete um nee 
minus quam tn rebus hostilibus magnum et sa l ne !* 
w rum Juisse compenor, tanta temperantia inter am 
Aiotw m nem saevttpamque model alum 7 . . • • exercitum 
confirmamt 8 

11 Turn forma Mam 

Per idem lempus Uticae forte C Mano per hosltat 
du supplicant c, magna atque mtrahtha poriendl harvspex 
dixerat promde quae ammo agitabat fretus 

1 Sallust lw.1 pubhee datum .. 

* In the pasMge here omitted the Co<lex ha* M C 
Mat tut aut ffreyaruu where Sallust h®» only «« must 
1 p-e-rtrtus 

* Of tl i* extract rather more than one half fa giren- 
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enemy, kepi in no obedience or dtscipUne So by their bad 
mot ale they brought their new commander more anxiety 
than they gate him support or confidence by their numbers 1 

10 Growth of cflttninacj : 

For Albtnus, dismayed by the disaster to his brother 
Aulus and his army, rcsohed not to sitr out of his 
prounce for such time of summer campaigning as he nas 
in command , and kept the soldiers for the most part in a 
stationary camp, except when the stench or nant of 
forage compelled a moie But the camp was not forti- 
fied, nor regular watches posted according to the rules 
of war , the soldier absented himself from duly as he 
pleased Camp folloners mingled ntlh the soldiers and 
went tn and out day and night, and nandcrcd about 
robbing the countryside, forcing their nay into the farm- 
houses, n/tng with one another tn carrying off cattle and 
slates, which they exchanged tilth the dealers for imported 
nine and other such like things , not content with this, 
they sold the state allonance of com and bought biead 
for daily consumption in a word, all the enl effects of 
idleness and luxury, which can be expressed or imagined, 
n ere to be met tilth in that army, and others besides 
But in these difficult circumstances l find that Metellus 
proied himself a great and imse man no less than in the 
field, so just a mean did he keep beta ecu a pandering to 
popularity and undue seienty .... and in a short 
lime he restored the discipline of the army 2 

1 1 Then a sketch of Marius 

About the same time when Manus, who chanced to be 
at Utica, was sacnficing to the Gods, the dinner had 
announced that u great and wondrous things were pre 
saged , let htm therefore rely on the Gods and carry 

1 Sallust, Juq 44 § 1 
* 44, § 4 to wX ot 45 
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fort un am quam saejnsnrte rxpenretur , cun da pnajcrr 
eientura df ilium mm antra consulatus in gens cup do 
Kmbr cxeuptal at | . . . . prlrrc non nuild nt 1 

12 Ammo 

Stmiil consul if tint itullo im] or to omnia prtnnderc , 
a pud omnes adt rs , laudarc, i nerepare tnrrenlta Ipse 
nnnalvs vdent usque stem unities cogebat , neque secus 
atque tier fnccrc, caslra in tint re, excubrtnm m porlas co 
/writs cx legionibus, pro cnrtris eqrntes atixilianos mrltere, 
praiterca alios super lal/um m tnummenhs locarc, t r gift ns 
tpse ctrcumtre, non dr(Jidentia JuUin, quae mperai issel, 
qtiam uti mil tt thus cxaequalus cum tmpcralorc labor 
Kmbr 89 volcnhhus esset bene atque decore 

gesta 3 

13 Sed formi ei lmperatons perlege et voliip 
tana 3 .... 

Sed m his era l Sempronta , quae mullet saepe units 
audaciae faemora commtserat haec muher gencre atque 
forma, praelerea uro hbens salts foriunala full, Graecis 
htlens el Lahms docta , psallerc sallarc eleganhus quam 
neccsse esl probae , mulla alia quae tnsirumenUi luxunae 
sunt Sed ei canora .... quam peterelur * 

1 A1 out one third of this extract is gnen 

* About two thirds of this extract are given. 

* The margin has t olup atira 
4 Abo it oao half of this extract is given 
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through a hat he had in tnintf let him put fortune to the 
touch os often os he trottld , oil trot Id turn out well" 
Aon*, for a long time post Manus hod l ecu fired nith on 
intense desire to he consul .... had not i cn lured to 
sue for the consulship 1 

12 

At the some tune the consul, as though no duty nas 
delegated, son to everything himself, tins present ct cri/~ 
where, guirig praise, giving blame nherc due Himself 
armed and alert, he forced his soldiers to be so Idernse, 
and he shell cd no less caution in fortifying camps and in 
posting at the gates a natch from the legionaries of the 
cohort and in front of the camp from the auxiliary 
cavalry, than tn making marches , he stationed others 
besides aboie the rampart tn entrenchments, and nent 
the rounds of the natch tn person, not so much from any 
doubt that nhal he had ordered nould be done, as that 
the soldiers might endure cheerfully toils nhich they saw 
shared by their leader .... conducted tilth dignity 
and success 2 * 

13 But tint is the sketch of n commander listen 
to some tilings also in a more sensuous strain 

Among these was Sempronta, nho had done many deeds 
that ojlen shewed the daring of a man Here nas a 
noman sufficiently happy tn her birth and her beauty, not 
to mention in her husband and children , she nas learned 
tn Greek and Latin literature , she could sing and dance 
more atlractnely than nas required by an honest noman ; 
and there ncre many other things which minister to 
luxury Bui she valued everything more .... than 
solicited by them 8 

1 Sallust Juq 63 §§ 1-7. 

* itod 100 ^3 j 

8 i bid. Cat 2o 
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24. Quibus rebus permota dittos atque tmmuUila nobis 
facies; ex summit laelitia 1 lascmaque, quite datiuma 
quies peperetal , repente omnes tnstilm vuasil / festmare, 
trepidare , neque loco nee homint cmquam salts credere, 
neqiie bellnm get ere ? icque pacem habere . suo quisque 
melu pertcula melin Ad hot muheres, quibus reipubhcae 
^mtir »o magmtudine belli limor insolitus, adfiic\lare sese, mantis 
sappltces ad caelum tendere, miser an panos hbeios, rogi 
tare omnia, omni rumore i paiere , adtipere omnia, super 
bia alque delictis omissis sibi patnaeque diffidere 

15 Forma, qua flagitia disciplinae plelns desenb- 
untur : 

Nam semper in civilate, quis opes nullae sunt , boms 
incident, malos exlollunt, vclera oderc, nova exoplant, 
odto suarum rerum mulari omnia student ; tuiba atque 
sedtlionibtts sine cura aluntur , quoniam egestas facile 
sine damno habelur 3 


Ad Amicos, 1 7 (Naber, p 179) 

AmV *21 l Pronto Aufulio Victonno salutem. 

" ,n,i Antomnus Aquila vir doctus est et facundus 

Quod tu dicas, Audisltne eum declamilantem ? Non 
1 m 1 fiururvt. 

* imni rumore and adnpere omnia are not found in our 
Sallust. 

* This letter, saj* Hauler [ttkem if us 54, Pt 2, p 16J), 

1« followed by an undeciphcred letter of thinks from Marcus 
To tins apparently belong the fragments feiven by Naber 
(p. Ill ; Amir. 89, cob 2) s tnuun . • . n onus ted guem 
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14. By these eienls the slate was stirred to its depths, 
and the face of the city transformed for us : from the 
height of luxury and licentiousness, the outcome of a 
long-standing peace, all tiere suddenly seized with gloom; 
there nas htnry, there lias conjusion, and no place, no 
person, nas quite trusted; they ncre not at war, they 
nere not enjoying peace ; each man made his own alarm 
the mcasuie oj fits danger. Morcoier the nomen, unused 
to the fear of tiar, by reason of the giealness of the 
state, nomed thcmsclies, raised suppliant hands to 
heaxen , bemoaned their little children, questioned ex cry- 
thing, quaked at eiery rumour, snatched at ci cry bit of 
news, and forgetting their pride and their pleasures, were 
despondent for thcmsclies and their counity 1 

15 Sketch of the msubordin ition of the people 
and their excesses : 

For tn a stale those who hate no n enllh of their own 
imnrtably en\y the better classes, glorify the bad, hate 
what is old, hanker ajler change; from discontent inth 
their own condition, they are eager for a revolution , 
disorder and public discoid proude them inth subsistence 
mihout any effort of their onn, since poierly i s easily 
maintained inthout loss' i 


* 1G4 A D. 

Fhonto to Aufidius Victorinus, greetin'; 

Antoninus AquiH 5 is a learned man and an 
eloquent But should }OU sa\, Ilate you heard him 

1 Sallust, Cat 31. fi 1-3 * thf ST, 5 3. 

1 An eminent ihetoncian of GaUtia j »e« Ffciloet IV 
U .under Clirestus. 


. It m»y hare reference to tLe le'ter* eLi'h 

follow Ad Aid ntnuvi, ill T and 6, 

»6j 
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mediusfidius ipse nudiw, sed crcdidi aflmnantibus id 
docttssimis ct lionestissimis et mihi carissmus viris, 
quos et ludicare recte posse et ex ammi sententia 
testimonium perluliere certe scio 

Velim, Domine, ut ndiuves eum quo facilius in 
civitate aliqua istius provinciae publice mstituendis 
adulescentibus adsciscatur Impense istud a te peto 
fautum 1 enim Aquilae lolo honoris eoruin causa, qui 
pro eo studiose liborant, nec ita ei studerent pro 
fecto, nisi dignum tanto studio arbitrarentur , nec 
nisi facundiam eius magno opere probarent, tibi eum 
commendan tanto opere postularent, quom te gravis- 
simum et prudentissimum ludicem cum aliarum 
rerum turn vel praecipue eloquentiae sciant Ego 
vero etiam nomini 2 lioimms faveo, ut sit prjropwv 
opto-Tos, quomam quidem Aquila appellatur. 


Ad Amieot i 12(Naber,p 181) 


<rnosTo> Aufidio Victonno genero <salutem> 
Ambr Litter is quas, domine , 8 .... <dci, si Iiaec > 4 | 

lomwiof mercmur, et mtlu filium et tibi u\orem, ut recte 
1 Hem lorf for Co 1 fnclum 

* Heinilorf for Co<l nomine, winch, however, the margin 
of Cod aapport* having the note fareo ilia re 

1 T1 e»e words are from the In lex (Cod Ambr 337 , 
Nal*r, p. 172) 

* Two pages are musing from the Codex between the last 
legible word of Ad Amu.ai, l 11 (ahfcr) and mercmur here 

* 7 ° 
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declaim ? no, of a truth, I m3 self ha\c not, but I take 
it in trust on the assurance of the most learned and 
honourable men and very dear friends of mine, who 
I am perfectly certain arc both able to judge cor- 
recti) 7 , and bear witness to what the)' really think. 

I would wish jou, honoured ‘on, 1 to use your 
influence to get him an appointment as public in- 
structor of )Outh in some state within )our province. 2 
1 ask this earnestly of you, for 1 would have lavour 
shewn to Aquila for their sake who interest them- 
selves so diligently in his behalf, and they would 
surely not so interest themselves tor him, did they 
not think him worthy of such great interest; nor 
unless they greatly appro\ed of Ins eloquence, 
would they mnke such a point of his being recom- 
mended to you, knowing you to be a most serious 
and competent judge as well of other things as 
csjemlly of eloquence. I however have faith in 
the man’s very name, shewing him to be the prince 
of orators, since indeed he is called Aquila. 


? 1G4 A.D. 

Fronto to Aufidius Victorinus his son-in-law, 
greeting. 

The letter, honoured son, which .... The 
Gods, if we deserve it, will deal kindly with my 

1 This conventional use of Vomine (cp Domtne fmlrr, 
p 244, and e\en, if the MS is correct, dmune mngister. 
Ad An* 11 1 ), is ridiculed in an epigram of the Anlhologia 
Fahttnn. x 44. 

‘Victorinus, the son in law of Fronto, was appointed 
Iegatua of Germany about JGi 
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provenint, favebunt et familiam nostram liberis ac 
nepotibus augebunt et eos, qui ex te geniti sunt 
eruntque, tut similes praestabunt. Cum isto quidem 
sive Victorino nostro sive Frontone cotidianae milii 
lites et iurgia intercedunt. Quom tu nullam umquam 
mercedem ullius rei agendae dicendaeve a quoquam 
postularis, Fronto iste nullum verbum prius neque 
frequentius congarrit quam lioc DA : ego contra 
quod possum, aut chartulas ei aut tabellas porrigo, 
quarum rerum petitorem eum esse cupio. Nonnulla 
tamen et aviti ingenii signa ostendit. Uvarum 
ntidissimus est; primum denique bunc cibum de- 
gluttivit, nec cessavit per totos paene dies aut lingua 
lamberc uvam aut labris saviari ac glngivis lacessere 
ac ludificari. Avicularum etiam cupidissiinus est; 
putlis gallinarum columbarum passcrum oblectatur, 
quo studio ine a prima Infantia devinctum fuisse 
saepc audlvl ex cis qui milii educatores 1 11 nut mngistri 
fuerunt. Senex nutcm quanto perdicum studio 1 
tenear, nemo est qui me lcvlter noverit quin sciat. 
Nullum est enim factum mcum dictumve quod clam 
ceteris esse velim ; quin cuius rei mifdmet ipse con- 
Bcius sim, ccteros quoque omncs iuxta mccuni scire 
tclim . . . .* 

1 Kur C«»I nluelorti * rp. L p. 230. 

* .Apparently very little i« Io*t. 


1 The MIM p^r*on. viz. Gratis, who w&« po*»)b|y with 

11 The wm h»re mentioned must 1*> the con»al of 
t'SJ Who act Up an Inscription to hi* *or» of the Mme 
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(laughter and 3 our wife , 1 that all may go well, and 
w ill bless our household with children and grand 
children, and will see to it that those, who have 
been and shall jet be born of jou, shall be like you 
Dailj tiffs indeed and disagreements I have with 
our little Victorious or our little Tronto While you 
never ask an) reward 2 of any one for act or speech, 
jour little Tronto prattles no word more readily or 
more constantly than this Da (Give) I on my part 
do my best to supply him w ith scraps of paper and 
little tablets, things which I wish him to wint, Some 
signs, however, even of his grandfathers character 
istics he does shew He vs very fond of grapes it 
was the very first food he sucked down, and for 
whole days almost he did not cease licking a grape 
with his tongue or kissing it w ith his lips and mum 
bling it with Ins gums and amusing himself with it 
He is also devoted to little birds, he delights in 
chickens, young pigeons, and sparrows I have 
often heard from those who were my tutors and 
masters that I had from my earliest infancy a passion 
for such things As for my penchant however, for 
partridges in my old age, there is no one who knows 
me ever so slightl) but is aware of that. For there 
is no deed or word of mine that I would wish to 
keep secret from others Nay, whatever there be in 
my heart of hearts I would wish all others to know 
as well as myself 

name m aufidio fronton i pronepoti M cornelii 

FRONTOMS ORATORIS CONRDLIS MAGISTRI 1MFERATOR0M 
LtJCI ST ANTONINI NEPOTI AUFXDI VICTORIN1 PRAE 
FECTI 1TRBI BIS CONSULTS FRONTQ CONSUL PILIO 
ncLcissiwo (Corp Inzer LaL xl 6334), 

See Dio Ixxn 11 
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Ad Amicoa, i 13 (Nabcr, p 182) 

4-taiit s tfa | <r ronto> Aufulto V ictonno genero <situtem> 

Griviter oeulos dolui* .... Nullus dolor au 
<orucntus> 3 . . . . lilcrisaut intern itn onebintui 
Intern ilium s Gritci Upov oo-toii, Suetonius Tran 
quill us spinam sacram oppellat Fgo me nequ 
Graecum neque Latinum vocabulum ullim membr 
nosse mallem, dum istius dolons expers vitau 
degei em 

Ad Ai neos, u 6 (Naber, p 191) 

Arrio Antonino <Fronto silutem>. 

„ Multum amicorum 4 I eram Demon 

col i line 6 ' 

(BraicitMo), stratus est mini a doctis et multum mihi familianbu' 

Naber says . , . 

287 f Ho v viris, quorum apud me voluntas ipsormn men to valet 

‘»g 28 S plunmum Igitur, Si me amas, tantum Volumnio 
tnbue honoris facultatisque amiutiae ttfie amplec 
tendae, oi yap rfuKraroi avSpes concihaverunt eum 
mihi Igitur tam comi amicitu accipias vehra qxrun 
ille volebat, Menoetiadi (wportpov 8« Kepaxpt qtiom 
imperabat 

1 From the Index (haber, p 172, Ambr 338) Several 
lines are lost 

* Brakroan reads this word on the margin of the Codex 

" ■ i 23) for M u’a vnftr 

west vcttebra of the 

spine In Anlhol Pal xt 38 it means ‘ skull 

4 From tlie fn lex (Naber p 189, Cod Ambr 277) 1U 
erst part of the fetter is lost in the gap th it follows Ad 
Amuo* t u, 4 This gap contained pp 339 and 338 
*74 


M. CORNELIUS FRONTO 


? 164 A D 

Fronto to Aufkhus Victormus his son m law, 
greeting 1 

1 have had severe pain in the e)es . « . . No 
pain or lumbago in the side or back came on The 
Greeks call the back-bone tcpor 6<jtoZv (the sacred 
bone) Suetonius Tranquillus calls it the sacied 
spine Tor mj part I would gladly not know the 
Greek or Latin name of a single member, if I could 
onlj live without pain in it. 

5 164 A D 

Fronto to Amus Antoninus, 8 greeting 

He has been brought to mj notice 

b) le trued men and close friends of mj ow n, w hose 
personal wishes rightly have the greatest weight 
with me lhereforc, if jou love me, accord to 
VoJumnius so much respect and cp{ ortunity of 
gaming jour friendship, tor ver} dear friends have 
enlisted mj sjmpith} for him Therefore I would 
ask } ou to welcome him with such kindly friendship 
as the great Achilles wished to shew, when lie bid 
the son of Mcnoetius wtr the mne stron jer 3 

1 Fnbl Consenting in Ins Art Gmminnt ca p 2031 1G 
(Putsch), nuotis from Fronto et 1 1 ae rrs rae Athe ia* /> ■ro- 
(viDuro (Rhrims) wools which were probably contained in 
a letter to Vi tonnus in 1 is protineo 

1 An interesting personality an 1 a relative pro1*ablr of 
Pius \\ e hs\ e Ins ntm r t cn n in in an 1 scnjtion setup 
t>V tl e tnunicipalltv of Concordia t rp Inter Lot r IV*4) 
Thrre it an mscrij ti n al*o set up to him at Orta (*e« 
I) «mu, 1110) TYrtulha (4f '•-a*' 5) fives c« an i 
tort in p anecdote of 1 in in connection with a per* ret. 1 «n 
<f Cl rmtans in Asia Mm r, 1M-A. 

1 lit m IL is 203 Tl e son o f Meoott i »i» I *tnx’ * 

1 ctare) (Mnj t 4) di* t »««•• tl e i ea rr t.' lln« 

^ also Atl rn z 6. TL« t-t-ai text* i f Hc-r« read «i/*j 

i;t 
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Ainbr 287 T 
(N*t*r,2S0) 


Ad Arils* II 7 p. IWj. 

Aitmo Antonjvo <rronto salutem>. 

1. Hme ml, doniine fill carUsime. Sicut cos qul 
dicta fnclaquc tun <i»> ndministrnnda prmincn 
imxlmln Inudibus fcrunt, laetus nc Jd>cns audio, ita 
si quis quid rcmurmurat aut deprecitur, inulto scru 
puloslus nusculto, ct quo quicque rnodo gesscns aut 
ludicavcns rcquiro, ntqui ixistinntioni tuac famaeque 
luxtn quam mcac consult um cupmm 

2 Volummus Screnus Conconlicnsls, si mild to 
cis, qunc commcmomt, nut 1 * erne rei demsit aut 
nddidit, lure mentoque utetur me npud tc\el pitrono 
vel prtentore Quodsi ultra epistulae inodum wde- 
bor progressus, co evemet | quod cn res postulat ut 
cum epistul i coniuncta sit quaedntn causidicatio 

3 Rem oranem ita, ut nuln Volunimus exposuit, 
proponam simul et unumquidque verumne sit 
rogabo 

Estne lege colomae Concordiensium cautum, ue- 
quis senbam faxit nisi eum quem decunonem 
quoque recte facere possit* Fueruntne omneS et 
* Klussmann for Cod comrncmorarunt 

i This le**-- ° * -* r ’ * , * 

of a decuri • | • , 

elected by I 

issue are < 
know from 

temporarily exiled lor an orience not involving xnfamta 
mi 0 ht on his return take up his old position, but, j foot a 
i ?6 
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? 164 A.D. 

Fronto to Amus Antoninus, greeting 1 

1. Health to my honoured and most dear son 1 
just as I listen with willing and welcoming ears to 
those who are loudest in praise of your words and 
deeds in the administration of jour province, so, if 
anjone grumbles at all or carps at it, I give him a 
much more critical hearing and require e\ery detail 
of jour acts and decisions, as one who would safe- 
guard jour reputation and good name equally with 
my own 

2 Volummus Serenus of Concordia, 2 if in what 
he tells me he has subtracted nothing fiom the 
truth, nor added anything to it, h is every right and 
claim to my services as his advocate and intercessor 
before jou 13 ut if I seem to oterstep the limits of 
a letter, the reason will be, that the facts of the 
case require some legal adtocacy to be mixed up 
with the letter 

3 I will set forth the whole matter as Volummus 
has stated it to me, and ask jou at the same time 
as to each point, whether it is true 

Is it prowded bj the charter of the Colonj of 
Concordia, 2 that no one be m ide a notarj except he 
be eligible also for the ofhee of municipal senator 9 

senator pre\ Joualy, ho could only become one with the cm 
peror’a express permission By excluding Volamntns e'en 
tor a time from the senate, Antoninus might seem to affix 
upon him the stigma of inftm\ Fronto argues that there 
can be no doubt he w as a senator before his exile \V« learn 
from this letter also that the decurmns had to pij for their 
pm ilcges The case came under the cogmrance of Antoninus 
e« jum fieti* per Italian m m* Tra**radanz4 (see msenp 
tion quoted under the presiou* letter) 

1 In \ encUa 
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Vmbr 289 


Amir 295, 
ISralcman 
(Naber 296) 
CoL 2 


sunt ml hoc locorum, quibus umqunm scriptus pub 
lieus Concordiae <de>Iatus 1 est, dtcuriones? 

Factusne est Volumnius dicreto ordinis scnba et 
decuno ? Ptnsiones pJurmns ad quartam usque ob 
decurionatum dependitne? 

Ususne est per quinquc et quadrigmta annos 
omnibus decunonum pnenms coinmodisque, cems 
<m> publicis, in curia, in spectaculis ? Cenavitne 
seditne ut decuno, censuitne ? 

Si quo usus fuit publice legando, legatusne est 
Volumnius saepenumero? Estne Volumnio legato 
semper 2 viaticum publicum decretum 

Item legationis de re frumentaria gratis a Voluramo 
susceptae estne in commentarus publicis descripta 
commemoratio ? 

4 Si omnia ista, quae supia dixi, ita decreta, ita 
depensa, ita gesta sunt, quid 8 est cur dubites post 
quinque et J quadraginta annos sitne decuno, qui 
scnba fuent, pecuniam ob decunonatum intulerit, 
commoda decurionatus usurpavent, munia functus 
<fuent> 4? Et quid est, mi fill, quid est quod istn 
proban tibi plamus 5 veils ? Quoniam quae ... 0 J 
.... <commo>[dis, p cum mi intulerit, muma 
fecent 

5 Post ista ultro citroque a me rogata atque 
response, nonne etiam praeiudicmm . . . . 7 delatus 
est Volumnius quasi in curiam inrumperet, quom ei 
ius 8 introeundae curiae non esset ut relegato, quod 

* Klinsmann * Heindorf for Cod per 

Co«l td * Or query fact >t for fundus 

. / pUnius, a form which i ronto repudiates 

(p. 183) 
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Have the) nil been nnd are they nil senntors,who up 
till now hue e\cr been given the post of notary 
public nt Concord) i 5 

Was Volummus elected notnr) nnd senator by a 
resolution of the local senite? and Ins he made ns 
min) ns four pa) ments in respect of his senatorslnp ? 

His lie cnjO)cd for fi\e and forty )ears all the 
rewards and pnwlegcs attaching to senators, at 
public banquets, in the senate house, at shows ? 
Has he dined, has lie sat, has he voted as a sen itor ? 

In the case of public deputations has Volummus 
been often chosen to be a deputy? Have lus ex- 
penses as deputy alua)s been voted to Volumnius 
from the public chest ? 

Again is there in the municipal registeis record 
of a deputation on the corn supply undertaken b) 
Volumnius at his own charges * 

1 If all tins that I ha\e mentioned above his 
been so decreed, so paid, so done, how can you be 
in doubt after five and forty years whether he is a 
senator, who has been a notar), has paid in money 
in respect of his being senator has enjoyed the 
privileges of being senator, lias discharged its 
duties? And what is there, my son, what is there 
that ) ou would wish more plainly proved? Since 

(has enjoyed) the privileges, paid in 

moneys, discharged duties 

5 After these questions .and answers of mine 
backwards and forwards, is it not also a begging of 
the question .... Volummus has been accused of 
forcing his way into the senate illegall), since as a 
man tempor iril) banished he had no right to enter 

8 Thirty seven and a half lines are lost. 

1 five lines lost • Niebuhr for Cod eius 
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nequc antccxUium prodecurionatu omnem pecuniam 
ncque ullam posterin' intulisset. Quae cum longis- 
sinus temponbus forent perornti, Lollius Urbicus 
causa mspcctn niliil adtersus Volmnmum statuit; 

An br V* SC(1 lOCO .... I ... . SCtl pro .... IstUUl 

ts.ber sis) * ' # . tmm .... debit .... dependent .... 

pro Uonore ratis, non video qui possit nsse . . non 
insitus t 

Quid, quod imperatorcs nostn in Isidort Ljsm 
enusn ita constitucrunt* 1 * .... nut .... # n 

Ambr.goi legatio \ . . tus . . , . stmul per . , . 

lgnommia .... inuntui* sciupiterni 3 .... 

Non idem dedccus est liomuu sobtario ignominn 
ferm, quantum dedeeus est plena libcns ac nepoti 
bus domo mfanna notm, cuius infnmiae aspergo 
mquinAfc simul multos et dedecorat Sicut non 
eadem clades est in proelns unum equitem obtrun- 
can et tnremem frangi Tur . . . 3 armato .... 

et . . . . remis vero .... perient . . . , 4 * 

6 Leges pleraeque poenam sanciverunt, ne quis 
arborem felicem succidisset <Haee> quaenam est 
arbons felicitas > Rami scilicet 6 fecundi et frogi* 
fen, bacis potmsque onusti Nemo cannam quamvis 
proceram, nemo harundmem dixerit felicem Ae^ 
quiusne est arbonbus honon atque tutelae poma et 
bacas esse quam hoinuubus liberos nepotesque* 

* Eighteen lines are illegible here. 

* From the margin of Cod 

* Seven lines are lost. 4 tight lines lost 
Eckstein for unintelligible letters m Cod 

1 He was prarf vrb in 152 and following years, when this 

ease would have come before Inm We know that he con 

demned certain Christians, named Ptolemaen3 and Lucius 

to death (Justin, Apol.ii §j 1 aQ d 2) He was also governor 

i8q 
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it , in that neither before his exile had he paid m all 
the money for his senatorship nor any since When 
all this had been argued out in the lengthiest of 
proceedings, Lollins Urbicus, 1 after examining the 
case, made no decree against Volummus , but in 

place of 

reckoned in proportion to the honour, I do not see 


What again of the similar decision of our Em- 
perors 2 in the case of Isidorus Ljsias? .... 

is branded with 

indelible infamy .... 

The disgrace is not the same for a single man to 
receive the stigma of ignominy, ns is the disgrace 
for a house full of children and grandchildren to 
be stained with inf uny, for this bespattering with 
infant} defiles and disgraces many at once just as 
tile loss is not the same in wars if a single horseman 
he cut down or ti trireme be rammed 


6 Many laws 6 * 8 have fixed a penalty for cutting 
(low n “ liapp} trees 4 Whntis this happiness of a 
trec> Is it not flourishing and fruit bearing branches 
laden with berries and fruit? No one ever called a 
reed, however tall, no one ever called a l>sml>oo 
happj Is it more right that fruits and berries 
should count as an honour and safeguard for trees 
than children and grandchildren for men? .... 

*! Bnlain, tUfeated the Ilripnnte* a \orV*lire tnt«e awl 
coil j Med the \\ all of \tit( nmut t-etwrei tl • Tortb awj 
tleLluie bee Con i" **' r i>t x. <19(1^ 

* Marrui and \ ertia. foiling further i» Ln^wn of tta 

i( li iiu. * It i * , xl»n T, 2 • tiaic» n 2 »'c 

* i rt nrlcrr* Ccuo dial fu/ /rwrfa« I act. •* 

1 (*t- p 91 
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nbt 80s globus cquitum Romanorum, pars 

curiae m uiio hommc delioncstatur .... P aro 
umquam tot simul capita de caelo tncta sunt, quot tu 
condemnasti .... 

7 llle qtu esse qunm viden bonus maluit, fortunis 
parum prospens usus est .... Verum est eum, qui 
opimonem virtutis neglegat, ipsam quoque ncglegere 
vntutem .... Nec quisqunm boms artes magno 
opere studet adipisci, quas adeptus necne sit non 
studet scire 1 .... donicum . . . . de sententia 
.... cumulare .... verbum quod in sententia 
.... cum .... cur .... nnror .... prin 
cipio .... sin repudium dare et Gneus 2 orbaii 
possit, id dubito Namque id quod longum sit posse 
interdum fieri Iongius, altum altms, numerosum 
numerosius Haec et eiusmodi verba video admit- 
tere ahquod augendi Iaxamentum, pleno outem 
plcmus mini fieri posse Nam poculum profecto si 

mbr soi plenum sit, | magis complen frustra postules, nisi 
efTuderis Enimvero quom omnibus negotns artata 
sint tempora <et liuic quidem> tempus altcrum, 
<ilh > 3 conninctum alterum, reputes cum ammo tuo 
an ista causa tempus argumenti probandi careat 
Antequam decuno .... per <curiam> crean 
debuit . creatus est , ubi creatus est, usurpare 
honorem debuit multifanam usurpsvit, postquam 
usurpavit, pensiombus mferre pecunnm debuit 
quater intulit, miima decunonatus <facere debuit 


fecit> et esset .... quid cm .... 

labrum sum .... et tanto redemptas 4 parum 


valent, quidquid hue additum fuent, frustra abunda* 
x These five «ent«ncea are from the margin of the Codex. 

* H Him would reid qnati* 

* Uundorf would read an ta w la causa cartas, 

* Klui»mann for Cod tanta re lenUu. 
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. , a troop of Roman cavalry, a part of the 
senate is dishonoured in the person of one man 
.... sca-ccly ever have so many men lost their 
lues physically by lightning as will lose theirs civilly 
by jour decision .... 

7 He, who has preferred being to seeming good, 
has enjo\ed far from prosperous fortune .... 
Certain it is that lie who cares not to be thought 
\irtuousdoes not care to be virtuous either .... 
Nor is there anyone who is greatly interested in 
acquiring the noble arts that is not interested to know 
whether he has acquired them 

but if he can grant a divorce and 

Gnaeus can be bereaved — that is what I doubt 
For what is long can on occasion become longer, 
what is deep, deeper, what is numerous, more 
numerous These and similar words I see admit of 
some latitude of increase, but nothing can become 
fuller than full Tor surely if a cup be full, it 
would be useless to ask for it to be filled still 
more, unless you emptied some of it For in- 
deed, s nee in all business time is limited, and 
one time is closely associated with this business 
and another with that, consider in jour own mind 
whether this case lacks the time for proving the 
point urged Before that .... he ought to have 
been elected senator by the senate he was elected, 
when elected he ought to have exercised his rights • 
he did exercise them in man) w ay s , after exercising 
them he ought to have paid m money by fixed 
instalments he did pay this in four times, he ought 
to have discharged the duties of senatorslnp he 

did discharge them, 

whatever is added to tins will be a superfluity. 
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cssc lonpls : ^encrtni crcpusculum cst, quod Ionium 
case non potrat .... tnctienda stmt .... delict 

0. i’rocutus .... biennium itlud .... esl 
.... bom ini scnl quidqui 1 Interim fit iuxta in 
term* 1 * * fit ... . pocnam tnrogatnin .... pntt 
\erlit, et quinquennium in trtemnum nrtnvit. Nnm- 
que ntcuin .... late turn .... omnium facit 

^mbr sw .... Cl cm enter j . , z f'roculus homo 

ingenfo nd cctcrn remfsso et delfcato ccd m sententus 
dicundis ad puniendum pud lo tit copinor pro> s mor 
et infestior .... IMcnquc nd cetera wst mintme 
sent, in iud»cando tnmen nspen fuere, scilicet ut 
pro severitate, qua carcbant, obtentui sncvitiam 
subornarent, 

10 Biennium tunc de . . . . demura Volummo 
pro .... nunc .... biennium uta , . . . ngi a 
te . . . . <ex sent>entia tua res .... detrain 
ignominmm <libe>ns nepotibus genero 4 adfimbus, 
quibus .... domi patrem fntresque reliquens 
Subleva misencordia aetntem familiirem tibi et 
An br 298 patntam . . . . et rescuidns [ . . interim . . . 

vet tutus eum si vita .... vel dolor , . . decuno 
. . . pec<unn> . . . . te . . meum . 

in te . . . . qui . . omnem pro decunonatu 
pecuniam dependisset Sibi . . nura, fill, ... 

m . . quae .... quidem interdum facias 
<velim> 

1 Ehrenthal would read inlenlum, but the word is repeated 
in the margin 

a Nine lines lost at the beginning of the page. 

* Sthwierczuia is responsible for opinor and Alan for 
prrni or 

* Klussmami for Cod gtnere 
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be long. Old age is a twilight that cannot last 
.... must be measured .... 

9. Proculus 1 .... that two j ears period . . . . 
for an old man whatever is mean- 
while means but a mean while .... quashed the 
penalty and shortened the fixe jears to three 

Tor 

.... Proculus, a man of a disposition in all other 
respects easy-going and pleasure-loving, yet in passing 
sentence was, I think, a little too ready to punish, 
and too severe .... Many who have seemed m 
other matters far from taking things seriously, yet 
hate been harsh on the bench, wishing no doubt to 
hide their real hck of seventy under a cloak of 
rutlilessness put on for the purpose 

10 The two years then .... at last for Volum 

mus 

Ins children, grand children, son in- 
law, and relations to be freed from infamy, for whom 
.... you will leave father and brothers nt home 
Relieve by your compassion an age which j ou know 
so well in jour home and in jour father .... and 
cancel .... that meanwhile ... ... 


had paid all the money for his senatorslnp 


1 There was a notable jurist named Proculus quoted in 
the Dt </e t A Cornelius Proculus is al«o mentione I in the 
Digest as the recipient of a rescript from Marcus and 
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Jd AnUt>, 11 8 (Naber, p. 109). 

<r«oNTo> Arrlo Antonlno <*ilutcm> 

Gratulor mill! plcrisquc Iiomlmbtn . . . .* C5,C 
• . . , z case me n te non <tcn\ quatn pnrchtcm 
obstnari Ilo fit lit nil me dccurrant plunmi, qui 
tunm grntnm cnplunt Q 1109 ego non tenure nee 
sine diitctu mulio sed probe petentibus snlfngium 
mtum impcrtio Us \cro qui parum probe quid a tc 
impetratum \elint, <pos>sc 3 denego Gt a me 
potius ill<«m> . . , . te rcpulsim* Baburnna . . • • 
nos .... sua .... sitn .... caros milu wros 
et magno opere ns obseqm ctipmm, ita tnroen ut 
hmbr 2^7 <smn>ma 5 J imhi nc potissimu sit mstiliae tuae 
ratio . . . 9 tune humamtati con "rue ns \idebitur, 
desiderium Baburmnte 7 conmiendandum tibi recepi, 
et quam possum studiosissime commendo .... ego 
per . . , de opere extruendo .... extructura 
Videbatur .... defendi .... pronuntnsti quid 
nd . . quo .... agas quod fuit tradendum, 

supeiest quod a te .... in pauca conferam 

Sententiae tuae Baburnm non aequo ununo sed 
prompto etiam et paene <hbente ammo obtemper 
avit> 8 .... Quid igitur postulat, quod non am 
bitiosum concessu, Babumnae vero <m igno opere> 9 
lucundum unpetratu fuent . . . <di>cunt a . . . . 

quae de sententia tua usurarura . . . penditur 

1 Six letters are missing 9. he preceding words are partly 
from tlie Index (Ambr 277, Naber p 181) 

1 Three lines are lost 3 Naber ease Klussmann ipse 

* So Niebuhr, but Naber prints erclul 

s Schwierczina prefers p>tmn 

* Two lines lost 7 Cod Hciburmni 

* -The gap is of about thirty letters Possibly modo has 

fallen out or ehould replace ammv B Iiaber 
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? 164 A.D. 

Fhonto to Arrius Antoninus, greeting. 1 

I congratulate myself that for most men it is 

that I am looked up to by you 

quite as a parent. Consequently very many who de- 
sire jour fat our have recourse to me. I do not gi\e 
them a hearing at haphazard and without circum- 
spection, but I lend my support to those whose peti- 
tion is honest. To those, how ever, who wish to obtain 
some dishonest advantage from j ou, I say Impossible. 
That Babunana should rather from me .... 

men dear to me and 

I would most gladly oblige them, only so far how- 
ever as is compatible above and before all with 
a regard for j-our justice .... It seemed in keep- 
ing with your humane disposition 2 ; I took upon 
myself to commend Baburiana's wish to you, and 1 

do commend it most heartily 

with regard to constructing the work 


Babunana bow'ed to your decision not resignedh 
onlj’ but even promptly and almost w llhngly .... 
What then does she ask which would not be worth 
j’our while to grant, and at the same time very 
much to Babunana' s interest to obtain .... pay- 
ment of interest in accordance with your decision 

1 This letter seems to refer to a contract for a public 
building, for part of which Babunana was responsible 
Arrius had found some fuult with this, or had fined B for 
the work not being finished in time 

Hnmamtaa was beginning ai>out tbis time to get the 
meaning AtintanUy. See Aul GelL xm. 16 ; Digest, xhv. 37, 
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Jd Antvt, IL 8 (N»Wr, p. 109). 

<r«osro> Arrio Antonlno «abitrn»:>. 

Gmtulor mllii plcrisquc hominibtn . • « .* cS,c 
• . . .* cssr me b tc non hciis quant pnrctitem 
olmrvari Eo fit tit nd me rit currant plunmi, qui 
tuam gratl int ctipitmt Quos rgn non tenure nee 
sine diltctu nutlio sttl probe petentibus sulfngium 
imum jinptrtJO Us tero qul jvtruin probe quid a tc 
impetritum tclmt, <pos3>sc 3 denego Ut a me 
potms ill<um> . . . . te rcpulsim 4 B-iburnni .... 
nos .... sua .... stla .... ciros miln viros 
et magno opere us obseqm cupinni, ita timen ut 
Ambr »7 <csuin>ma 5 | null i nc potissinm sit iustitiae tuae 
ratio . . . .« tuae humanitati congrucns udebatur; 
dcsiderjum Baburianie 7 eommendandum tibi rcccpb 
et qtnm possum studiosissime commendo .... ego 
per . . . . de opere extruendo .... extructum 
Videbatur .... defcndi .... pronuntnsti quid 
ad ... . quo .... agns quod fuit tradtndum, 
supeiest quod a te .... in pauca confcram 

Sententiae tuae Baburuna non aequo ammo sed 
prompto etiam et paene <hbente ammo obtemper 
avit> e .... Quid lgitur postulat, quod non ain- 
bitiosum concessu, Baburianae vero <m igno opere>® 
lucundum impetratu fuent .... <di;>cunt a . . . 
quae de sententia tua usuiarum .... penditur 

1 Six letters are missing 2 lie preceding words are partly 
from the Index (Ambr 277 , Naber, p 18)) 

* Three lines are lost 3 Naber tise klussmano ipse 

* So Niebuhr, but Naber prints erclul 

* Schwierczina prefers prtmn 

* Two lines lost 7 Cod Halurinni 

t ,, The gap is of about thirty letters Po^iMy modo has 

lallen out or should replace anmo # Naber 
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M. CORNELIUS FRONTO 


? 164 a.d. 

Fronto to Arrius Antoninus, greeting . 1 

I congratulate myself that for most men it is 

that I am looked up to by you 

quite as a parent. Consequently veiy many who de- 
sire your favour have recourse to me. I do not give 
them a hearing at haphazard and without circum- 
spection, but I lend my support to those whose peti- 
tion is honest. To those, how ever, w ho wish to obtain 
some dishonest advantage from jou, I say Impossible. 
That Baburiana should rather from me .... 

men dear to me and 

I would most gladly oblige them, only so for how- 
e'er ns is compatible above and before all with 
a regard for your justice .... It seemed in keep- 
ing with your humane disposition*; I took upon 
myself to commend Baburiana’s wish to sou, and I 

do commend it most heartily 

with regird to constructing the work 

Baburiana bowed to jour decision not resigned!* 
only but c*e» promptl* and almost wilhngh .... 
What then does she nsh which would not be wortli 
}our while to grant, and at the same time scry 
much to Baburmnn's interest to obtain .... pay- 
ment of interest in accordance with your decision 


1 Tin* trltcr srrrm to re f cr to a contract for * jral’ 1 o 
build Hi p, for p.rt of which lUhurur* »u r**I*n*i> *« 
Arrin* h*d found * om* f-ult w ith thi*. or |ivl hoM B for 
the work not liemp finuhed in lime 

* //«r v at l-egjnninp tL » lime to f»! t * 

lutAUing See Aui GeU. as-i- 16 { l 3T. 

tte. 
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.... extruendo adiungitur . . . .* quondam 
petitu Contuhsse .... infamia multata \idetur 
Id populo quoque . . . . 2 

Ad Amieoa , 1 8 (Naber, p 179) 

Fronto Passieno Rufo salutem. 

Ambr 320, Aemilius Pius cum studio[rum elegantia turn 

foUoirhif morum eximia probitite mihi carus est Commendo 
eum tibi, frater Nec jgnoro nullum adhuc inter 
nos mutuo scriptitantium* usum fuisse, quamquam 
ego te optimum virum bonarumque artium secta- 
torem commumum amicorum fama co^nossem, et tu 
fortasse aliquid de me secundi rumons accepens 
Sed nullum pulchnus amicitiae copulandae <tem- 
pus> 4 repenre potui quam adulescentis optimi con- 
cibandi tibi occasionem Ama eum, oro te Cum 
ipsius causa hoc peto, turn inea quoque Nam me 
etiam magis amabis si cum Pio lamilianus egens 
Novit enira Pius nostra omnia et in pnmis quam 
cupidissimus sim amicitiarum cum eiusmodi vtns, 
qualis tu es, copulandarum 

Ad Amicos, L 6 (Naber, p 178) 

Ambr 822, J FnoNTO Audio Cassio salutem. 

lunius Maximus tnbunus, qui laureatas adtulit 
Iitteras, non publico tantum munere strenue, sed 
1 Seven or eight line* are lo»t 

* Two {ages are lost before tbe next letter ( III nns #i 

, Ami r 30G 

* lleindorf for Cod tcnlhlnnl m 4 Mai 


* There was another letter to Arrius in the Codex, hot we 
It* X* tie in the Index (Naber, p J89 ; Ambr 277 
or 292) and tho first two words, I 'aUnanus ClUianus 


M CORNELIUS FRONTO 
. . . . attached to the construction of the work 


Fronto to Pissienus Rufus,* greeting. A D 
Aemilius Puis 3 is endeared to me both by the 
refinement of his tastes and the absolute integrity 
of his character I commend him to you, mj 
brother I am not unaware that hitherto we have 
not been on the terms of correspondents, though I 
have known of jou through common friends as an 
excellent man and a lover of the noble arts, and you 
perhaps have heard me well spoken of Yet I could 
find no fairer prospect of establishing a close friend 
ship with you than the occasion of recommending 
to jour favour an excellent joung man Love lnm, 
I beseech jou * I ask this for his sake, but also for 
my own For you will love me too the more, the 
more intimate with Pius you become Pius knows 
all my heart, and how very much I desire to enter 
into close friendship with such men as j ourself 


TnosTO to Avidius Cassius , 4 greeting ° 
Junius Maximus the tribune, who brought the 
laurelled 5 letter, not only discharged Ins public 

* Possibly consul in 149, and if bo, proconsul about 1G4 
' • *’ l * ' ! • »•-*- «--*-arated the two offices 

1 • war He afterwards 

I * ■ ■ 1 after a six monthr 

dream of empire was a«sas«insted 

4 In token of Mitorv on the aucceasful termination of tht 

Parthian war So in the Peninsular war our eoaehea ran 
down through the country decked with laurel when a victory 
had been won 
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juhAto ergn tr oH)c!f> mulif functus c$ t; It* de 
UlKmbti* ct cmi'lliu lull cl ImltntrH ct vigdanln 
pncdlcntor ultit^uc frcquenth'Imus ctlilll. Ad me 
quick m minus tnJcnlrro quoin In MiburUmam vilUm 
\cnlssct, mtmqunm ccs<*nit In \t*vjn.rum usque fabu- 
Ins ncctcrc Ulncrum tuonini ct discipbnac ad pri->- 
cuni morcm institute ac rcli nine ; turn in agnwne 
dueendo cl tnnnu conscmuln «>tn nuissiml vigons 
tu» ct consulUsstmac opportunitntis ; prorsus ut 
nullus miles Platitlnus dt sms qunni JiJe de tuis 
\irtutibus gloriosc pncdicarct nisi quod Plautus 
de suo nulitc cum lcporc, Inc de te cum umore ct 
Ambr »2i cum sumim fide J . Dignus cst quem ibbgns et 
sulfrngus tuis ornes Tuac proprme glonnt. addi- 
dens, quantum dlgmtati prnedicatoris tu adstruxeris 


Ad Amtcot, 1 10 {Naber, p 18C) 

Ambr 1279 J <Fronto> Fulviano <snlutem> 

‘ 1 1 Ego integer epistularum 1 .... Munus hoc ab 

ineunte aet ite infrequens habui et paene neglectum , 
nee qmsquam est hominum, nisi me fallo, qui ranus 
quam ego scripserit id amicos aut rescnpserit, nee 
qmsquam de 2 <quo minus> quam <de me> .... 

Ambr 282 jioscztur . . , . | den 3 . . ultro citroque tibi 

<facul>tas est . . . te . . tamen . . . 

1 From the Index (Naber p 172, Cod Ambr 337) See 
Mauler { // t*n Vud Si, Pt 1, p 175) I follow Brak 
man jn placing here the following sentence, which Naber 
gi\es to Ad. Amicos, i J8 
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mission with despatch, but also his private dutj 
towards you with friendship, so unfailingly did lie 
appear everywhere as the eulogist of your labours 
and measures and industry and vigil ince In- 
deed, when he came to me in my villa near the 
cit), when l was far from well, he never ceased till 
nightfall telling tale ifter talc of jour expe htions 
and of the discipline which jou had restored and 
maintained lip to the ancient standard t then of 
your unremitting vigour on the march and unerring 
instinct for the right moment for battle In very 
truth no soldier of PI tutus 1 so \amgloriously eulo 
gized his own merits as he did jours, onlj that 
Plautus m the case of his soldier spoke with 
pleasantrj, while of jou Maximus spoke with nffec 
tton and the utmost loj ill} He deserves jour 
lose, and to profit bj jour patronage \Miatc\cr 
>ou do to enhance the honour of jour eulogist will 
redound to jour own glorj 


1G5 A o 

Pronto to Tulwanus greeting 

In the matter of Utters when I was Mgorous 
. . . . r*rom mj earliest dus I ha\e paid but fitful 
attention to this dutj and almost neglected it , and 
if I mistake not, there is no man who lias written 
to his friends or answered their Utters lc«s often 
than imself, nor am one . ...... 

\ou has e an opportunity of (sending) 

1 The JSilf < l t 


* To l* e end of t! e j»a e l.x Lnea are 

* Querj «cn-'3/<4i>. 
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mn\ is ct cormtibus . , . . Inc . . . * I*** 1 * • • • * 
i*\X» vi quoJ .... non .... post .... q c, c • * * } 
Deque duco, Deque umquam querar (^uid *Cd° r 
Nonne lllud quoque ctcmrc «o!ct, ut is q u * “ lU 
aliment quempiam, subito tel leutate monim 
vel copia notorum nmicorum dexm-at a time? Scis 
sdepenumern hoc satis multis usu venire, sed non 
nostrae mensurae homtniliu' .... 1'°^ * • * * 
nlms .... nmic»s . . . , l dili^cntiae . • • •* nos 
trae mediocntas rctmet- 


Ad f'erum InjK \l S (N’»Wr, jv 1U). 

<Maoistiio mto > 3 

AmVr 4*% .... | tlh suis btteris subdidenmt. Ea \Cto 

Miuw g q Uie pQs^ nieani profcctioncm gtstn sunt ex litters 
a<d> me scriptis a litgotio cmquc pncpositis duci- 
bus cognosces E-irum excmpl inn inllusUns noster, 
nunc Fulvianus, dabit. Ego t cr*>, ut ct consiborum 
meorum rationes commeniomrc possis, mens quoque 
Iftteras, quibus quidquid gerendnm es<ct demon- 
stratur, mittam tibi Quodst pictures qhoque qins 
dnm desidernvens, potens a l otusuo nccipcfe 
Et quidem quo magis te quasi in tern prncsentem 
induccrem, mandavi Cassio Audio Mnrtioqiie » cw» 
commentanos quosdam imhi ficcrcnt, qlios tibi tort- 
tarn, ct quibus * mores boimiuim ct settsuin 
corum cognosces Quodsi me quoque \olcs abquem 
commentanum facere, designa mild qtialcm >ebs 

1 In these lacunae fi\e lines nro includes! * Ono word 

• Niel uhr annexes this letter to A / 1 li 10, which 
seems %ery unlikely Mai suggests that it nmj ho pirt o‘ 
Ad I eruwi a, 2, which is impossible) from the contents of it 
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backwards and forwards .... to friends and com- 
panions 

.... nor do I think so, nor shall I ever complain 
What then? Is not this often the case that one, 
who lias long loved another, suddcnl}, whether from 
fickleness of character or b) reason of the quantity 
of his new friends, gives up loving? You know that 
this has constantly occurred to quite a number or 
people, but not to persons of our type 


Lucius Venus to TnoxTo 

'p 1 G 5 A D 

io my master, greeting 

.... they subjoined to their letters What 
"as done, however, after I had set out you can learn 
from the despatches sent me by the commanders 
entrusted with each business Our friend Sallustius, 
now called Tulvianus, will provide }ou with copies 
of them But that you may be able also to give 
the reasons for my measures, I will send you my 
own letters as well, in which all that had to be 
done is clearly set forth But if you want some sort 
of pictures besides, jou can get them from Tul- 
vianus And to bring you into closer touch with the 
reality, I have directed Avidius Cassius and Mnrtius 
Verus to draw up some memoranda for me, which 
I will send you, and jou will be quite able from 
them to gauge the character of the men and 
their capacity, but if you wish me also to draw up 
a memorandum, instruct me as to the form of it 


4 Naber -<tu> 

4 bo Cod anticipated by Hemdorf. 


J 95 



I HE CORRESPONDENCE 01 


faciam, et ut mbes faciam Quidws cnim subire 
paratus sum, dura a te res nostrae lllustrentur 
Plane non contempseris et orationes ad senatura et 
adlocutiones nostras ad exercitum Mittam tibi et 
sermones meos cum barbaris liabitos Multum haec 
tibi conferent 

Unam rem volo non quidem deraonstrare disci 
Arabr 4S5 pulus mngistro, J sed existimandam dare Circa cau 
sas et mitia belli diu commoraberis, et etiam ea quae 
nobis absentibus male gesta sunt Tarde ad nostra 
vemes Porro necessanum puto, quanto ante meum 
adventum supenores Partin fuerint, dilucere, ut 
quantum nos egenmus appareat An igitur debeas, 
quomodo 7r<vrr]K0iTacTiav OovKV&Srjs explicuit, ilia 
omnia compere, an vero paulo altius 1 dieere, nec 
tamen ita ut mox nostra dispandere, ipse dispicies 

In summa meae res gestae tantae sunt, quantae 
sunt scilicet, quoiquoimodi 2 sunt tantae autcm 
videbuntur, quantas tu eas wderi soles 


(Nabcr, p 202 admit Pnncipia Ihstonaf ) 


Ambr ire, 

to U>«*1 

KUM 63 


<Domino meo Antonmo Augusto > 

| des adesse dies . in elogns te 

. nunc legas quod , . magni . . 3 tt 


* Ilem lorf tati t» 

* A lot itn e u«e l a' gen tn e of quality 

* Tl ere are twentj four 1 i cs lost at the beginning of tins 


* I rom the defeat of \erxea to the Peloponnesian war 

Thuc L £0 O. 1 
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"Inch you prefer, and I will follow) our directions 
I am ready to fall in with any suggestions as long as 
my exploits are set in a bright light by you Of 
course you will not overlook my speeches to the 
Senate and harangues to the army I will send you 
also my parleys with the enemy These will be of 
great assistance to y ou 

One thing I wish not indeed to point out to 
you — the pupil to his master — but to ofier for your 
consideration, that you should dwell at length on 
the causes and early stages of the war, and especially 
our ill success in my absence Do not be in a hurry 
to come to my share Further, I think it essential 
to make quite clear the great superiority of the 
Par till an s before my arrival, that the magnitude of 
my acluev ements may be manifest Whether, then, 
you should give only a sketch of all this, as Thucy- 
dides did in his Narratne of ihe Ft fly ) ears' tVar, x or 
go a httle more deeply into the subject without 
however expatiating upon it, as \ou would upon mine 
in the sequel, it is for you to decide 

In short, my achic\ ements, whatsoever their 
character, are no greater, of course, thin they nctu 
ally are, hut they can be made to seem as great 
as Mm would have them seem 5 

1 iionto to Manets Astomncs 
I n my Lord \utonmus Augustus* K n 

. . . * ami to the great exploit* 

•17 Cit Id fa n r \2 * letter w» i ]» Laciu« « to 
hmiKtp S*-* »!*o Urn* toTaritt* mi *S) 

* 11 acx \f-nig letter to V»rce* with Itr/Vva 

o,na flu n 1 1 «. ft U« r a v* < f the w*r vm f'*' ' 

''•i v to 1 ro to* tlrath in ICj or If e- La- (C* 

«» \U 1«») refers to 1 recto cerer wnt «o * 
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fratris till mngnis rebus pestli hhlorlt non 1 indib 
Renter scrlptn nonnllill stmlH ct rumom ndditura* 
Bit, sleut Ignem quatmls tingnum >cl lex is aura, si 
mlflutnt, ncliuvcrit. 

Uhl pntnum fmter tuus commcntarium mlscnt, 
rent cojuose scrlbcrc n<] grid lemur, si tnmen hoc quod 

Ambr aw gusto mittimus non dhplicilnt ...... J . , s 

{Naber, p 202.) 

PmsctriA 1 1 isToiu \l 

<Ad Lucium Verum Imp > 

Ambr 275 I . . J * tint is res a te gestas, 

quintas Aclullcs gessissc cuperet et Humerus 
scripsisse . . . . ab oritionibus .... ms ... . 
<pror>sus vereor nequa nowtnte aut insolentia 
.... rem c mtibus et raodis nbsonura quid modu- 
latu et cantu cecinerim . . . . 5 

Anbr 266 2 J . . . . SiHustius . . . :® Eorum project o uber- 

rima ingema frustra Juts sent, m magni/icis sese rebus 
sertbendts occtipassenl, tlemque nisi pro niagnitudmc rerum 
gestarum scriptorum quoque tngenia congruerent . . 

1 Instead of non tn Hauler (41 Vert d deut. Phil 189o 
PP," n<r J * . 

s 

4 o Versam 

4 \< 166 ff 

s 


A preface to the history of the Parthian war which 
Pronto was to write from materials supplied to him b 3 
Lucius Tliu we may presume would have had considerable 
198 
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of a our brother n history WTittcn in no perfunctory 
spirit would be likely to add some interest nnd cclc- 
I>mj, just as the blowing e\cn of a light breeze can 
fan a fire however great 

As soon as jour brother sends me Ins memoranda, 
I will undertake the writing of a full account, pro- 
Mded howc\cr that this, which I send as a foretaste, 
finds favour . . 


Prevmulf to History 1 

Fronto to Lucius Verus 1G3 a o. 

1 these great exploits wrought 

hj you such as Achilles himself would fain have 

brought and Homer written 

I am quite afraid that through some novelty and 
Unusualness .... 1 shall have sung something not 
accordant w ith songs and measures .... 

2 . . . . Sallust ... In fact their natural gifts, 
hoiccier rich , would haie been oj no aiail had thaj not 
concerned themselves tilth the tinting of their splendid 
achievements, and hkenise tiere not their talents as renters 
on a par rvilh the greatness of the deeds 

historical \ alue This preamble covered twentj eight pages 
of the Codex Fronto praises Lucius extra* agantly, setting 
him e\ en above the great Trajan Bat much of the culogj 
is mere rhetoric, and he seems to ha\e had Ins eye on a 
rhetorical commonplace, Livy’s sketch of Hannibal The 
piece is too mutilated for us to be able to Judge Fronto’s 
performance furb, out his Recount of the virtues and ex 
pious of Lucius does not tally with what we learn of him 
elsewhere Lucian may be referring to Fronto in his Quoin 
Jhsr. Scnb § 19, where he ridicules the contemporary 
historians of the Parthian war, when he speaks of &x\ot rtt 
aofSi/xot «»1 \6yacr Zvrin* t 
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Ambr 2W . , | . Herculi oerumnae celebres, si <non re 

etiam, discipline s .... 

3 Emmvero fandi ngendique laudibus longe pr 
stantibus omnium Cato Porcius .... R e > ^ aC 
miter natura : in navium adpirntu .... deusal 
pinnas, ut eas effingeret homo naturatuenda : ren 
ergo de natura 1 * 3 . . . . 

Catus ita Cato 4 <dat> Agrigentmis aratra, opp 
atim sti tins or nan (1 us, qui pnma acta h<onun' 
atque> Latini nonnms subolem et Italicarum < 
gines <urbium et ab>originum puentns lllustra 

Atnbr 26S | . . Xenoplion bic sub C>ro volunta 

in tbs foi stl P en ^ ld fecit . . . • quantum a stipendus < 
ir.winf.gap datum in venando occupatur 5 j . . 

come Atnbr 

267 2o9 270 • 

Aaibr 272 4 [ . . . . Impenum populi Romani a Traia 

imperitore trans flumini hostilia porrectum . . • 
pnncipa<tum> cum puen .... et mihi . • • 
Liberum amanti et® mculpatum silentmm Namq 
ceteri mortales praesenti die mentiuntur ; senptoru 
memjacn tam culpam quam memonam mere. 
Ambr 27i sempitemam humam . . • • tu 

.... fida .... commiuisci .... parem Na 
praesenti die minuunt .... immo non cst . . • 
gens .... certum est . . . . fratre? . . . • 


1 Mai 

* This sentence and all those which are in the next sectK 
are from the margin of Cod 

-ApnUo a .... tutrt dart f>u trg 
i!' ?. nd tu "<di tins For Ap-,Uo some rerh neeo 

» learce reads *ccommo<i in, , he also *og?est« 

tutnAa mDd 4 See Piatarch! 1/ Colo a<t%n« 
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The labours of Hercules famous, if not as facts also, 
(}Ct)li} way of teaching . 4 . . 

3 Indeed for speech and action alike the reputa- 
tion of Porcius Cato stands far the highest of all 
.... Nature the mother of intention* in the 
equipment of ships God (supplied) the wings of a 
bird, for man to imitate them b} hating an ejeon 
nature, the oar therefore is copied from nature .... 

So the acute Cato, worth} of being honoured 
with statues in etcry citj, gives the Agrigentmes 
ploughs He shed light on the earliest history of 
man and the races of the Italian name and the 
origins of the Italian cities and the childhood of 
the first inhabitants . ... Tins Xenophon 

served campaigns as a volunteer under C} rus . 

AH the leisure left to lnm from his campaigns he 
devoted to hunting . ... 

4 . . . . The Empire of the Roman People was 
ndv inced be} ond the hostile rivers 1 * by the Emperor 

Trajan 

To the lover silence is fiee and carries no blame 
For all other mortals tell present day lies, but the 
lies of writers deserv e a reprobation as e\ erl isting 
ns their meinorv 


1 h npluales and 9 'far* 3 

8 A marginal note on p 209 of Col sajB a eulogy of 
Trajan was to be found on that page of the Codex. It is not 
clear whether Hauler foui d the words a Tranno tmperatore 
in the text • For Cod est 

The above fragments are from the margin, which also 
has Ordo rtgnvrum ante 1 omam (Assyria, Persia, and Mace 
don) 
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Amtr wt 0 ( « . , , Mnccdonum opes torrentls modo rnagnu 
vi nrtic lirr\ f die occidrnmt quorum unius humame 
prolis nctntc ltnpcrtum cxtinctum cst. Nam ilia 
qme Alcvnndri cunutca fumlmrcsquc tenuerunt, 
pmcfccturtc mngis quam linpcna nppellandae 

G Ncmlni usqunm oppuliim neque tectum diu 
tinum nut Innen mseterntum, Iibcrtntem mopia 
sortiti, quia mopcm subjgcmh 1 stcnlis fructus laboris 
capitur . . . . \agi pilmtcs, nullo itinens destmato 
fine non nd locum std nd vesperum contendttur 

Aiabr m 7 . . . . <clirep>(tioncs cladcs ediderunt, latro- 
num potius quam hostium numero duco Soli how* 
num Parthi adversus populum Komanum hostile 
nomen baud umqu-un contemnendum gesserunt: id 
satis demonstrat non Crnssi modo clades et Antonn 
foeda fugn, sed etiam fortissimi imperatoris Tranm 
ductu legatus cum exercitu caesus et pnncipis* a d 
tnumphum decedentls haudqtnquam secura nec 
incruenta 1 regressio 

^ Bella igitur duo m ixima a duobus maxujus 
imperatonbus advcisus I'arthos nostra memom p an 
eventu bellata contendere inter se pro copnscuiusque 
ducis et tempons 5 pei-garo . baud ignarus forta 
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6 , . . . The power of the Macedonians swelling 
like a torrent with might) force in a brief day fell 
aw a) to nothing and their empire was extinguished 
in the hfclttnc of a single generation Tor those 
portions which were held b\ the companions and 
friends of Alexander desen c the name of satrapies 
rather than of kingdoms . . 

G Not one of them anywhere has a town or per 
manent dwelling or settled home they owe their 
freedom to their pot erty, for he who goes about to 
subjugate the poor gets but a barren return for his 
labour . . w uidenng roving, with no fixed goal 
of their march, the end of which depends not on 
locality but on mghtfdl 

7 . . . (those nations whose) plundering raids 
have caused disasters I class as brigands rather than 
as enemies The Parthuns done of mankind have 
sustained against the Roman People the role of 
enemy in a 1 ishion ne\cr to be despised, as is suffi 
ciently shewn, not only by the disaster to Crassus, 1 
and the shameful flight of Antomus, 2 but by the 
slaughter of a general 3 with his army, under the 
leadership even of 1 rajan, the stoutest of Emperors, 
and by the retreat, by no means un harassed or 
without loss, of that emperor as he retired to cele- 
brate his triumph 

8 I will proceed then to compare with one 
another, in respect to the forces of either leader and 
either occasion, the two most memorable wars 
against the Partluans fought with like success in our 
time, not forgetting w ithal that the doughty deeds 


1 At Charrao in Mesopotamia, B.C 53 

* Mark Antony in 36 

* Maximus mentioned again below See Dio, Ixvui 
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Ambr. 2 M 0. | . Mnccdonum opes torrcntis modo mngna 

vi ortae brcvi die occidermit : quorum unius humanae 
prolis nctnte imperium txtinctum est. Nam iH a 
qu le Alc\andri coimtcs fnmilinresque tenuerunh 
praefecturac magis quam imperia nppellandae 

6 Ncmini usquam oppidum ncque tectum diu- 
tinuin aut limen invetcratum, libcrtatcm mopia 
sortiti, quia inopcm subigendi 1 stenlis fructus hiboris 


capitur .... \ngi palantes, nullo itinens destinato 
fine non ad locum sed ad vesperum contenditur 
.2 

Ambr 291 7 <direp>|tiones clades ediderunt, latro- 


num potius quam hostium numero duco. Sob homi- 
num Partin adversus populum Romanum hostile 
nomen haud umquam contemnendum gesserunt: id 
satis demonstrat non Crassi modo clades et Antonu 
foeda fuga, sed etiam fortissimi imperatoris Traiani 
ductu legatus cum exercitu caesus et pnncipis 3 
triumphum decedentis haudquaquam secura nec 
incrucnta* regressio 

8 Bella igitur duo maxima a duobus niaximis 
imperatoribus adversus Parthos nostra memona p an 
eventu bellata contendere inter se pro copns cuiusque 
ducis et tempons 5 pel gam : baud ignarus fbrtia 
1 Klnssinann subigenti 

* 1 be above three sentences are from the margin 

aihls tp t us before prwcipii 
The margin has et /audita 

• Hauler, n'ten Stud 24, I»t 1 , p 629. 
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5 The power of the Macedonians swelling 

like a torrent with mighty force in a brief day fell 
away to nothing : and their empire was extinguished 
in the lifetime of a single generation. For those 
portions which were held by the companions and 
friends of Alexander deserve the name of satrapies 
rather than of kingdoms .... 

6. Not one of them anywhere has a town or per- 
manent dwelling or settled home: they owe their 
freedom to their poverty, for he who goes about to 
subjugate the poor gets but a barren return for his 
labour .... wandering, roving, with no fixed goal 
of their march, the end of which depends not on 
locality but on nightfall .... 

7 (those nations whose) plundering raids 

have caused disasters I class as brigands rather than 
as enemies. The Parthians alone of mankind have 
sustained against the Roman People the role of 
enemy in a fashion never to be despised, ns is suffi- 
ciently shewn, not only by the disaster to Crassus, 1 
and the shameful flight of Antonius, 2 but by the 
slaughter of a general 3 with his army, under the 
leadership even of Trajan, the stoutest of Emperors, 
and by the retreat, by no means unharassed or 
without loss, of that emperor as he retired to cele- 
brate lits triumph. 

8. I will proceed then to compare with one 
another, in respect to the forces of either leader and 
cither occasion, the two most memorable wars 
against the Parthians fought with like success in our 
time, not forgetting withal that the doughty deeds 


At Cinrrte in Mesopotamia, B.C. 53. 

Mark Antony, in 3'i „ , ... „ 

Maximus, mentioned again below. See Dio, Ixvut. 
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fftcinoro \I\cntfum gnu alius, mortuorum gratius, 
nccipi ; fn\cri praitcritts, inudcn pracsentibus 
Nntnque imidm semper ml superstitem niordens adit 
. « % . doccbit ut .... Dimpta usque extra posse 

\tnbr 274 quo .... usui ...... 1 . . |, . . . Ubi pnmuoi 

magnum dueem rcspubbci poposcit, id cst pensis 
p<nrcm> propositis, omnibus Arpinati puipertate au* 
Nm$ma duritn ortis ducibus belhcosior extitit 
.... Partlios Romano sanguine impntos . . • 

Ambr 278 orbant .... tranqulllus 2 . . . . | oratorilius 8 . . . 

Quat r 252 a ^ ( l ue • • • • <hostein> j ohmadiersus Romanos in 
“x*n ends tentum et infestum et instructum bellis exercitatum 
xxxvi ) <suie> ab msidus ad ... . dum . . . . m . . • ♦ 
agit .... ratum, quoin ad omne facinus oudendum 

praeceps agebatur, nullo mm scelere quod atrocius 
auderet rehquo 

9 Turn praeterea e<x mst>ruend<o> . . • 
datum .... bellum . . <explo>mndum . 

Ad hoc . , . , 6 in bellum profectus est cum cognitis* 
mihtibus hostem Parthum contemnentibus, sagit 
tarmn ictus post ingentia Dacorum falcibus inlata 
volnera despicatui habentibus Multos mibtuns 101 
perator suo quemque nomine propno atque castrensi 
et loculari appellabat Pigros . . . 6 \el corniculo 

vel nereo vel partim .... cuiusque .... herede 
<usu> inilitan pensiones hostium spolns feroces,f 


* 8 ^* een lines are lost in these lacunae 

All tne above on p 274 from the margin of Cod 
£’* " ' e niargin liere is a note / a leqyrxeus Volonasi {* t 
the 1 artlusn king) « N, ne letters 
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of the living arc listened to In a more grudging, of 
the dead in a niorc generous, spirit; that the past 
are regarded with partiality, the present with cm} 
Tor as long as a man lives snarling envj is ever at 

Ins side 

As soon as ever the state called for a great leadci, 
that is to say a man who was equal to the task 
before him, there appeared one who was more war- 
like than all the leaders reared in tlm necdj homes 
of Arpinum 1 or the hardy wa^s of Nursia 2 .... 
P irtlnans stained with Roman blood ....... 

in enemy of old, resolved 

■md d in gei ous j and prepared to meet the Romans, 

trained in wars verilj from ambush . . 

when he was hurried headlong into 

daring any wicked deed, no crime more outrageous 
being now left for him to d ire 

9. Then besides .... 


He set out for the wai with tried soldiers who held 
the Partlnan enemy in contempt, making light or 
the impact of their arrows compared with the gaping 
wounds inflicted b 3 the scjthes of the Dacmns 
Numbers of his soldiers would the emperor 3 call 
each by his own n ime, ajc, and by an} humorous 
nicknime of the comp Those who hong omk 
with a helmet 

decoration or bronze or partly .... by military 
custom pav ments proudly guned from spoils o ie 
enemy such as, though victorious and celebrating 


1 Manus * Vespasian. 

* lie is epcaktng of *1 rajan 


See Phnj , fan^g 


15 


1 S*ien lines are lost from . 

• From hero to the end of p 2G2 are thirteen lines. 
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Kmi* sat quis sncpe ticlor et trlumpltoa eelcbrajns trim 
ItpnUs Imldl^rt-* 

10. Lucto Pnrtlrii nut dilcctu not! (Jufrltc^ sumcndi 
fucrunt nut fortitriml ex subsbjinni* dc%cndi iwh* 
trims tnsll ct inolli nubtn corrupt!*. N*»mquc 
post Inipcntorem Tnlmuin dlsciplmi proptniodum 
ctcrclttis cnrtlntil, Undrnno ct mulch cogundis 
fncuudc apiKlImuitH cxircitlbus sntis imp!gr°> 5 
m sunmm InslruminUs bdloruni; tpdn protincias 
mnmi Tr Until cnptns \nrns bclhs ac nunc 5 con* 
stitiKiulns oinittcrc mnluit qunm excrcitu ret in ere 
1’uis itmtrmn monumentn * ideas per plurimas Asr*e 
ntque Kuropic urbes sitn, cuin alia tnultn turn septd 
cbm cx snxo formntn. 

Non solum in gclosns sed ctmm in nbns meridio- 
nal is sedis terns profcctus cst snluti Iris prownciis, 
quas trnns Euphratis et D muvn npas sitas TraianUS 
spe Mocsnc et Asiae provmcine nddere posse se im 
perto Romano ndnexuerat Has omnes provincio , 
Dacmm et Parthis amissas partes, ultro restituri 
Exercitus m Asia sc pro scutis ntque gludns salibus 
sub pellibus delectare: ducem netninem umquatti 
post emsmodi vidit 

1 For the whole of this passage see Hauler, Stria UarUl 
1898, p -86 Tor fences Bral man readd terete «, and lor 
spot ii, grnlms query pa rat as For cclebrans m l has emenlts , 
which seems required as well as eehbrans I have read gad* 
for Hauler a quo* to make a translatable sentence , 

- Hauler reads immune (against Mai and Brahman), with 
wnat meaning i 3 not clear, and ed for el. Mai gave rutf 
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triumphs, he had often grudged brave men, his 
generals (who had served him well) 

10 Lucius had either to take new citizens by a 
levy for the Parthian war, or out of the reserve 
legionaries, demoralized by dull and lax service, 
choose the stoutest men Tor after the Emperor 
Trajan’s time the armies were almost destitute of 
military training, Hadrian being energetic enough 
in mobilizing his fnends and eloquently addressing 
his armies and generally in the appliances of war 
Moreover he preferred to give up, 1 rather than to 
hold with an army, the provinces which Trajan had 
taken in various wars, and which now required to be 
organized Records of Ins progresses one can see 
set up in many a city of Asia and Europe, as well 
tombs 2 built of Stone as many others 

He made Ins way not only into frozen lands, but 
also into others of a southern situation, to the advan- 
tage of those provinces which, lying beyond the 
Euphrates and the Danube, Trajan had annexed to 
the Roman Empire with the hope that he could add 
them to Moesia and the province of Asia Ihese 
entire provinces, Dacia and the parts lost by the 
Parthians, Hadrian voluntarily restored His armies 
in Asia he amused with “sallies’ in the camp 
instead of with swords and shields a general the 
like of him the army never afterwards saw. 

1 See Spart Hadr 5 and Aug Dt Civ Dei, iv 2D 
1 Such as the Moles Hadnana at Rome, aud perhaps the 
tonjb of Autmous in the Campus 

iniptgnj sed a sumvui , . bellorvm, where the srd seems to 
Introduce a point in winch Hainan was deficient With 
Hauler s reading we have to supply this deficiency mentallv 
* Brakmaa Hauler has noro 
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11 The same devotion to peace is said to have 
withheld him from action absolutely justified, so that 
in his freedom from empty ambition he is clearly 
comparable in all the line of Roman Fmperors to 
Nunn alone 

Peace. . , that the state should 

he governed b} him nor 

being enamoured of a new war against the Partluans, 
so by long unfamdiantx with fighting the Roman 
soldier was reduced to a cowardly condition For 
as to all the arts of life, so especi illy to the business 
of war, is sloth fatal It is of the greatest import- 
ance also for soldiers to experience the ups ind 
downs of fortune, and to take strenuous exercise m 
the open 

12 The most demoralized of all, hoxxcxer, were 
the Syrian soldiers, mutinous, disobedient, seldom 
"ith their units, strajmg in front of their prescribed 
posts, roving about like scouts, tipsy from noon one 
day to the next, unused even to carrj mg their arms, 
and, as from dislike of tod the\ left ofT one arm 
after another, like skirmishers and shngers half naked 
Apart from scand ds of this hmd, thex Ind been so 
cowed In unsuccessful battles ns to turn their backs 
at the first sight of the Partluans and to listen for 
the trumpet as the signal for flight. 

13 This great deeax in military discipline I ucius 
took in hand as the case demanded, setting up Ini 
oxrn uu.rg\ in the senicc ns a pattern 1 Marching 
In tier-son at the head of Ins troops, he tired himself 
with trudging on foot quite ns often as he rode on 
boivitnck, he made no more of the blaring sun 

1 Mai -on j are' 14' x * d «cri|t»oa of Han it-al *x» Cl) 
Mid lux*/ >r , </ 7*ia aa, 13. 
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facile quam diem serenum ferre, pulverem confer 
turn pro nebulis pati, sudorem in armis ut in ludtcns 
msuper habere, caput apertum soli et imbribiis et 
grandmi et nivibus neque vel 1 adv ersus tela muni 
turn praebere , spectandis in campo nnbtibus operam 
dare et aegios intei visere, non mcttriose per mihtuin 
contuberma transire, sed forte temere S^rorum mun 
ditus Pannoniorum inscitias introspicere 2 , de cu tu 
cuiusque mgenium arbitran Sero ipse post decisa 
negotia lavatus 3 mensa sobna, victu in castns 
plebeio vinum loci, aquam temporis bibere primini 
vigihdm facile vigilare postremam lamdudum exper 
gitus opperiri labore magis quam otio laetari otio 
ad laborem abuti vacua mihtanbus tempora cm 1 
bus negotus occupare In pcnuiia subita ramis non 
numqtiam et frondibus pro 4 supellectile usus efit 
cacspitem mterdum ut torum incubans Somnum 
cepit 1 ibore paratum non sdentio quaesitum Graviora 
dcmum perverse facta severe ammadvertit, levioH 
suens dissimul wit locum poenitendi rebqoit N afn 
c |dcbcta sin plenque, dum ignorari putant, c or 
rigunt ubi mamfesta sciunt, impudentia obfirmantur 
. . certamims fuga . necessitatis . • 
<vol>uissct providere per tot provincias, tot ob 
sidionum proeliorum nrcium stationum castcllonim 
etcidendortirn npertn discnmina curas et consiba dts 
pergtre nonluxurns ducentatametsi profudit spoil** 

* R 1 a 1 la w s ao Mai • I n Cal follow* mund tuu 
m /a tu Nalxr read* /fran 4 lor Cod rrrvprU 
t rt<m fcer» to tl e end of Ambr 2^0 f jurteen 1 nes 
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than of a bright day ; the choking dust he put up w ith 
like a mist; sweating under arms he minded as little 
as sweating at athletics; he left his head exposed to 
sun and shower and had and snow, and unprotected 
even against missiles, he was caieful to inspect the 
soldiers in the field, and go the round of the sick , 
he visited the soldiers’ qu irters with no unobservant 
eye; casta casual but keen glance at the Syrians' 
dandy wajs and the gauchenes of the Pannonians; 
from each man’s manner of life he divined his 
character. After all his business done, 1 he took a 
belated hath himself* Ins table plain, his food the 
common camp fare; Ins drink the wine of the 
locality, the water of the season , he keeps the first 
watch easily, for the last he is awake long before- 
hand and waiting, work is moic to Ins taste than 
leisure, and his leisure lie misuses for work* time 
not required for military duties lie devotes to civil 
business In a sudden emergency lie has utilized 
houghs on occasion or leaves by way ot bedding, 
stretching himself at times on the turf as Ins couch 
The sleep he took was earned by toil, not wooed 
with silence The more serious misdemeanours only 
did he punish severely, the more trifling ones he 
knew how not to see . lie left room for repentance. 
For many a man corrects Ins own faults, while he 
thinks them unpcrceivcd; when he sees that they 

are known, lie brazens them out 2 

through so mini provinces, so mam 

open dangers of sieges, battles, citadels, ports, and 
tortrcsscs stomud, he lavished care and counsels, 
tot luxuries, though he showered upon them a 

* Hor /ml vil 59 

* ep Dio, In SI. 
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Ambr 255 


Ambr "46 


Atnbr 245 


.... Num conscntircm . . . . dc leg><on>ibus 
anxn fuit cun 1 ... { . • gnnrus ...» c 

lcgtont<bus > 5 . . . portnrc .... longior mow 

.... impcntor 3 .... qmm ob rcm • • • * 
etnm turn turnons dcccre .... <] uc * minus s 


triumphum* .... habitus . . . | spectes 3 
14 Lucius consihoruni sollcrtn longc <praestan 
tior> .... scirtt cntafnctos similes esse be ti |S 


piscibus, eis cluderc alto man cemuantes . . • 
in mignis persultare campcstnbus. 8 Equi lubrico 
instabiles, mnnus frigore liiritae, arcus imbn us 
ener\es .... Paucis ante diebus Iucius ad °° 
gaesum | Iitteras ultro dedent, belluni si vellet con 
diciombus poncret, dum oblntam pacero sperm 
barbarus male mulcatus est 

Ea re dilucide patet, quanta Lucio cura msita si 
militum salutis, qui glonae suae dispendio redimere 
cupivent pacem incruentam Traiano suam potiorem 
glonara sanguine 7 militum futuram de ceteris eiU 
studns multi comectant, nam saepe partborum 
legatos pacem precantes dimisisse inritos 

15 lustitiae et clementiae fama npud barbaros 
sancta de Lucio Traianus non omnibus aeque p ur 


gatus Regnum fortunasque suns in fidem Lucn con- 
tubsse neminem paenituit, Traiano caedes Part ham 


1 These words from tho margin 2 i b d 

* A marginal note aajs cuxusmodi su it hoites Parthu 

* t b d p-twipj i cut haiam 

* l"* 1 ® margin has de l arthorum belli more 
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thousand spoils 


14. Lucius in the skilfulncss of his measures far 
superior .... knew that the mail-clad troops were 
like finny monsters, that dn mg headlong in the deep 
sea they escape .... to prance about on the wide 
champaign Horses without firm footing on the 
slippery ground, hands numbed with cold, bows 
hrop with the rain .... A few days before Lucius 
of Ins own accord had sent a letter to Vologaesus to 
put an end to the war by agreement, if he would ; 
hut the barbarian, while he spurned the offer of 
peace, paid dearly for it. 

This fact shews clearly how much Lucius had the 
lives of his soldiers at heart, ready as he was to pur- 
chase a bloodless peace at the price of his own glory. 
With Trajan, as many judge from the rest of his 
ambitions, his own glory was likely to have been 
dearer than the blood of his soldiers, for he often 
sent back disappointed the ambassadors of the Par- 
thian king when they prated for peace. 

15. The reputation, too, of Lucius for justice and 
clemencj 1 was unblemished among the barbarians 
Trajan was not equally cleared in the ejes of all No 
one had reason to repent lming trusted lus kingdom 
and fortunes to the good faith of Lucius : it is not 
easy to absolve Trajan from the murder of a suppliant 

* The bontlaa of Lucius is mentioned se\ eral times b$ the 
historians 


* These words are from Hauler. The m&rgvn has Lnus 
Traianu * Cod. in tanguint. 
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nisi quod nrinls ctlnm Spnrtncus ct Vlrf^thus nliquan 
turn potucrc, ptcis nrtibus \ ix qtiisqunm Trmno ad 
populum, si qui ndacquc, ncccptior ixtitit. Ip c « l* aCC 
cum pn . . . nc nonnc illis optrcctitioiubus ficcs 
sunt? Ex sumnm ciwtis scicntnc rationc sumpt 1 
videntur, ne lustnonum qmdcm cLterorumque «cenae 
nut circi aut Inrcnac nrtificuin mdiligentem pnnc: 
pem fmsse, ut qui scirct populum Itominum duabus 
praecipue rebus, annona et spectaculis, teneri , impe 
num non minus ludicns qu un sems prob in , maiore 
damno sem, graviore imidia ludicra neglcgi > minus 
acnbus stimulis congiam quain spectacula e\peti» 
congianjis frumentanam modo plebem singiHatiru 
placan ac nomin itim, spectaculis universum <P°P U 
lum concilian> Quod . . . . se oporteit . • 
namque ut famem . . . plane .... Neptununi 

Martemque molestias lllas sibi . . . est arceant 
non .... magis aut .... avis vocem ...» q uanl 
ludis specticulorumque caenmonus placan Ei reI 
pompas et carpenta et tensas et exutrts a maionbus 
dicatas, elepbantos, uros .... populus Romanus 
usus sit spectaculis deserti .... constrepi **ut 
linguis plunbus ominan Haec a me detrectatioms 
refutandae causa memorata sunt. 

18 Ceterum .... Lucius autem ipse, quoquo in 

* I° ur letters only are missing Querj cum prcuapu' 
Pearce suggests Comprobandn i 
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andecided, only pointing out that even Spartacus and 
* mathus had considerable ability in war, whereas 
for the arts of peace scarcely anyone has excelled 
if indeed an\one has equalled Trajan in popularity 
with the people These very things .... are 
they not in the highest degree torches to these 
detractions? The) seem to be based on the 
loftiest principles of political wisdom, that the 
Emperor did not neglect even actors and the 
other performers of the stage, the circus, or the 
amphitheatre, knowing as he did that the Roman 
People are held fast by two things abo\e all, the 
corn-dole and the shows, 1 that the success of a 
government depends on amusements as much as 
more serious things , neglect of serious matters en 
tails the greater loss, neglect of amusements the 
greater discontent, food largess is a weaker incen- 
tive than shows, b) largesses of food onl) the prole- 
tariat on the corn-register are conciliated smgl) and 
individually whereas In the shows the whole popu- 
lace is kept in good humour 


. Ill m cuncili itcd In 

Kunes and the custom ir) pageantr) of the shows. 
1 licrefore processions and couches and sacred chariots 
and spoils dedicated In our ancestors, elephants, 
urochs 8 .... the Homan People has made use of 
shows .... the burring and predictions of mans 
tongues These things lia\e been mentioned b) mr 
to relute detractors. 

«... Lucius, hoveier, himself, whcre\er 

1 c Jmcnal V t X. 73, c* circnu s 

* Jrd Ly BraLtnu frora tLe Coder. 
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loco gestum quid forct, ad senatorcs scnpsit littens 
diserte ad sigruficindum rcrum 1 statum composite, 
ufc qui facundtam impenso studio restiunre (vel etj 
Ambr 20 ,.,. .1..., <comp>Jparata si quis leget, seu 
Ambr 249 p roavus seu p r oncpos wrtute praestare videbitur, 
compintioms quidem discrimen in fanulia® nomine 
permanebit 2 

Ad Anlomnum Imp 11 7 (Naber, p 111) 

Maoistro meo 

Oiationcs desiderat sibi Dominus frater a me 
vel a te quam primum mitti Sed ego nialo, mi 
roagister, tu mittas , casque ut in promptu haberes, 
exemplaria quae apud nos erant nnsi tibi Ego mo* 

tmovih * e a ^ a con ^ cnm I quae .... e<x> eo . • • • sme 
bC0 in<genti> mora mtercedente 3 alia miln scripsen 1 
Vale mi dulcissune magister Nepotem siluta 


Ad stntoninum Imp ii 9 (Naber, p 112) 

) Domino meo 

Has interea orahones mittito In le<gcndo> 
dims delig<am Domino fratri tuo mittendas> 4 

1 This word, according to Hauler, is doubtful QueO 

MU 

* In the Codex follow the words Ltqi tmendavi qui Mup»* 
* n V P , , rt 11 ul * Tm ^onu • Hei ndorf for * it ere dev* « 

*°, ns , A!an ‘o *upply the four word* Mai 

lc C H \™** Ur) ' but in ““ edition Mai »ay* !»•»» 

After thu letter follow two letter*, Domino meo and 
xt8 
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no) thing had been done, wrote to the Senate de- 
spatches expressly composed to describe the state of 
affairs, as one who had the rehabilitation of eloquence 

deeply at heart If any one reads the 

accounts side by side, as to whether the great-grand- 
father or the great-grandson shall appear to be first 
m merit, however the question of superiority be 
decided, the difference will only be a family matter 


Marcus Antoninus to Fronto 


T . iOD A.D 

1 o ray master. 

The Lord my brother desires that the speeches 
should be sent to lum as soon as possible by me or 
by jou I should prefer, my master, for you to send 
them, and that jou might ha\e them ready at hand I 
have sent you the copies I have by me. I shall soon 
get others made which .... without the inter- 
position of any great delay, will write me others 
Farewell, raj sweetest of masters My love to your 
grandson. 

Fronto to Marcus Antoninus 


T , 165 A.D. 

To my Lord 

Meanwhile send me the speeches In looking 
them tlirough I will choose tw o to be sent to ) our 
brother. 


tro mto talutem , illegible except for a word here and there 
They are contained on Amhr. 71 (Naber, p 112) Moreover 
the words, given by Naber, p 107, at the beginning of Ad 
-tn/on ii 0 tAmbr 143, col 2), do not appear to belong to 
that letter, and I gi\e them here as read bj Brakman l el a 
<te> tuixm quanta toUtcuudinem <ruAi adferant>- .... 
Ra dto . . . . td ago .... erplora dthgentiui They are 
from a letter of Fronto’* and refer, perhaps, to his grief. 
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Ad Antoninum Inp II 8 (Ko1>or, p 111)* 

Domino mco 

Pro cctcrx crgn me bcnholcnttft tuft fects , 
quod ontionum, quas frntcr tuus Donunus noster 
dcsulcrcucrnt, mittcndmun me gritiftmimretoluis ^ 
Adimixi ultro ego tcrtnm orationtm pro Demostrato 
Pcttliano, dc qua illi scnpst Adiunxt, tnquam, orah° 
item pro Dcmoslrato , qx mm quom pnmumjratn tuo °r u ’ 
die hex ex eo Ascleptodotum, qut orahone ista compel 
a le non unproban Quod ubt jmmum compert, cvrft* 
equidem abolerc orahonem Scd tam pen as er at in manta 
plurtum quant ut abolen posset Sed qutdjtal posies 
Quid \ tnquam, Jiat? nisi el AsclepiodoluWj quia < iu> 
probaslt , 2 tntht quoque fi.cn amtcissununt » (am hercle quart 
est Herodes sumtnux nunc meus, quamquam extet oratio 

Vale mi Domme dulcissime 


Dc Ncpote Amisso, i (Naber, p 231) 

Ambr up, j Magistro meo salutem 

Modo cognovi de casu Quom autem in singles 
articulorum tuorum dolonbus torqueri soleam, 
minister, quid opinans me pati quom nninnim doles- 
Nilul conturbato rmhi aliud in mentem venit q uanl 


1 So Co l , Hauler, who says there are other variations *' 
^ * P rec „ ,n S lines, which he does not record 
&ee » a »ler, n ten &( U d 28, Pt. 1, p 1 09 


* p ? eat * t* lce as an accuser of Hero le« in thj 
I, and a/’ain in 170, n fl we l cft 


.. J usappi ears twice a: 

year 142 (for the trnl see i CQf£), 
*20 
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Fnovro to Marcus Astomnus 

1o my Lord 105 * D 

It is in keeping with nil jour other kindness 
towards me tint jou wish me to oblige mj Lord 
jour brother b\ sending him the speeches winch lie 
asked for I Ime taken the libcrtj of adding *i 
third speech, tint for Demostntus Pclihnnus, 1 ibont 
winch 1 hate written to him as follows I have added 
the speech for Dcmostralus , but on submitting this to your 
brother i 1 learnt from him that Asclepiodolus, though he 
is taken to task t n that speech ,ts not thought til of by you 
As soon as / teas arrarc of this / d d my best to hate the 
speech suppressed But « l had already been circulated 
too widely to be called in IV hat is to be done next ? 

What, / say, to be done, except that Asclepiodotus too 
since he has earned your appiobahon, should become a 
tcry dear friend oj mine also, just as by heaven Herodes 
and / are now on the l esl of terms, in spite of the speech 
being extant farewell, my most sw eet Lord 


Marcus Antommjs to Fronto 

rp , . 1G5 A D 

10 my master, greeting 

I have just heard of jour misfortune Suffering 
anguish as 1 do when a single joint of yours aches, 
mj master, what pain do jou think I feel when it is 
jour heart that aches 5 Under the shock of the 
news 1 could think of nothing else than to ask jou 

from Philostratus, who also tells us that he wrote speeches 
8gam*t Herodes Ihe speech of Fronto here mentioned 
inayalso b« the one a^ain^t Herodes spoken of abate (l 65) 
b«t the allusion reads as if it were a recent one 
1 * Marcus 
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rogare te ut conserves mihi dulcissimum magistrum, 
in quo plura solacia vitae huius Jiabeo <quam> q uae 
tibi tnstitiae istius possunt ab ullo contingere 
Mea manu non scnpsi, qun vespen 1 Ioto tremebat 
etiam manus Vale mi mcundissime magister 


De Nepole Amisso t n (Naber, p 232) 

Ambr 150 Antonino Auousto j rronto 

1 Multis liuiusmodi maeronbus fortuna me p* r 
omnem vitam meam exercuit Nam ut alia mea 
acerba oimttam, quinque amisi hberos miserrima q ul 
dem condicione temporum meorum, nam quinque 
omnes unumquemque semper unicum amisi, hasorbi 
tatis vices perpessus, ut numquam miln nisi orbato 
fihus nasceretur Ita semper sine ullo solacio resi 
duo hberos amisi, cum recenti luctu procreavi 

2 Verum illos ego luctus toleravi fortius, quibus 
egomet ipse solus cruciabar Namque meus animus 
meomet 2 dolon obrnxus, oppositus quasi solitan 0 
certamine, unus uni par pari resistebat At n o<n 
lam> ego <uni> vel soli <obsto>, dolor e<nun> e 
dolore acn multipbcatur et cumulum luctuum meo 
rum diutms ferre nequeo; 5 Victonm mei lacrimis 
tabcsco, conliquesco Saepe etiam expostulo cum 
deis immortalibus et fata lurgio comptllo 

1 Charisma An Gmm ii 223 2G (Kiel), quotes fro 01 
the fifth book of letters Ad Anon ton, at >mmresjyri*’ t 
In lunm miUam I Isew here Alarcua always uses vesjxra 
Haunt for Cod mrvut 

ca ^ * ‘b e * follow Braknian, filling up the £»P' 5 ** 
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to keep safe for me the sweetest of masters, in whom 
I find a greater solace for this life than you can find 
for jour sorrow from any souice 

1 have not written with my own hand because 
ifter my bath in the evening even mv hand was 
shakj Farewell, my most delightful of masters 

On the loss of his Grandson 1 

165 a r> 

F iionto to Antoninus Augustus 

1 With many sorrows of this kind has Fortune 
afflicted me all my life long For, not to mention 
my other calamities, I have lost five children under 
the most distressing circumstances possible to mj 
self For I lost all five separately, in every case an 
only child, suffering this series ot bcrea\ements m 
such a wav that I never had a child born to me 
except while bereaaed of another So I alwais lost 
children without any left to console me and with my 
grief fresh upon me I begat others 

2 But I bore with more fortitude those woes by 
which I mi self alone was racked Tor my mind, 
struggling with my own grief, matched as in a single 
combat man to man, equal with equal, made a stout 
resistance But no longer do I withstand a single or 
solitary opponent, for grief upon bitter grief is multi* 
phed and I can no longer bear the consummation of 
m y woes, but as mj \ ictonnus weeps, I waste aw aj , 
1 melt aw a} along with him Often I eien find 
fault with the imraort.il Gods and upbraid the Fates 
w ilh reproaches * 

Tin gran !*on maj be tl e one »rl o died aged three, ia 

,rmai J A < l crun u O 10 below b 
^t*e T/cuj’ il 2, 3, 13 16 ir3.32.vi 4* 
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3 . Victonmim plctntc mnmuctudinc \ eritntc inno- 
cent!* maxiinn, omnium dcnique opUmnrum nrtium 
pmccijumm \inim nccrldssinn niortc filn ndfhctura, 
hoccmc tillo mode acquum nut Itistum fmt? Si 

Amiir 153 pro\ iduitia res gubcnnntur, boc idem* j rcctc pro- 
wsutn est? Si fnto ctincti humnnn dteernuntur, 
lioccinc fnto deccrm dtbuit* Nulluin ergo inter 
bonos ac mains fortumnim discrimen erit* Null - * 
deis 5 nulla fntis dmidientio tst, quail \iro films enpi- 
atur? Tncinorosus ahqui<s> et scclcstus mortalis, 
quem ipsum numqunm nasci melius forct, incolunies 
liberos cducit, in niortc sua superstites rclinquit 
Victonnus vir sanctus, cuius similes quam pluritnos 
gigni optimum publicum fuent, carissimo fibo p« 
vatus est. Quae, malum, Proudentia tarn miq ue 
prospicit? Fata a fnndo appellata aiunt. hoccine 
est recte fan ? Poetae autem colus et fila fatis ad' 
signant nulla profecto tam sit importuna et msciens 
lamfica, quae herili togae sohdum et nodosum, ser * 
vih autem subtile et tenue subtemen nevent. Bonos 
viros Iuctu adfici, malos re familian incolumi frui, 
neque mensum neque pensum fatorum lanificum 8 
duco 

4 , Nisi forte alius quidem nos error iactat e* 

1 m* h or cine 

* Is lel uhr for Cod du a. 
ren that lantficuim 
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3 Victonnus, a man of entire affection, gentleness, 
sincerity, and blamelessness, 1 a man, further, con- 
spicuoas for the noblest accomplishments to be thus 
afflicted by Ins son’s most untimely death, was 
this m any sense just or fair? If Providence does 
govern the world, was this too nghtly provided 51 
If all human things are determined bj Destiny, 
ought this to have been determined by Destiny ? 
Shall there, then, be no distinction of fortunes 
between the good and the bid? Ha\e the Gods, 
hate the Destinies no power of discrimination as 
to what sort of man shall be robbed of Ins son? 
Some thoroughly vicious and abandoned wretch, 
who had far better himself never been born, rears 
his children safely and leaves them at Ins death 
to survive him Victorinu% a blameless man, is 
bereaved of his darling son, and yet it would hate 
been m the highest interests of the state that as 
many as possible of his kind should be born Why 
Providence — out upon it* — if it provides unfairly 5 
The Destinies, the) say, are called so from the word 
“to destine’ is this to destine rightly ? Now the 
poets assign to the Destinies distatis and threads 
Surely no spinner would be so perverse and unsktlful 
as to spin for her master’s toga a heavy and knotty 
yam, but for a slave s dress a fine and delicate one 
For good men to be stricken with sorrow while the 
had enjoy every domestic felicity — such a spinning 
perforn ance b\ the Destinies I hold to be neither 
by weight nor rite 3 

4 Unless maybe quite another error throws us 

* ^ee Dio, Ixxii 11 * cp Psalms, xvn 14 

Ijt tail. trvi / hed or netisurrd It woull almo t do to 
trau«Ut« it “neither in rhyme nor reason.” 

5*5 
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jgnnri rerum, quae mala sunt quasi prospera con 
cupiscunus, contra quae bona sunt pro adversis 
aversamur, et mors Ipsa, quae omnibus luctuosa 
videtur, pausam laborum adfert et sollicitudinum et 
\mbr lw calamitatum nnserjnmisqne corporis vinculis libera 
tos ad tranquilla nos et amoena et omnibus bonis 
referta ammarumque conciliabula travelut Hoc ego 
ita esse facilms credidenm quam cuncta humana aut 
nulla aut iniqua providentia regi 

5 Quodsi mors gratulanda potius est honrnnbus 
quam lamentanda, quanto quisque earn natu minor 
adeptus est, tanto beatior et dls acceptior e^isti 
mandus est, ocius corporis mails exutus, ocius *id 
honores liberae ununae usurpandos excitus * Quod 
tamen verum sit licet, parvi nostra refert qui desideri 
mus amissos nec quiequam nos ammarura immor 
tabtas consolatur, qui canssimis nostns dum vivimus 
caremus Istum statum vocem formam auram 2 bbe 
ram quaenmus , faciem defunctorum miserandam 
maeremus, os obseratum, oculos eversos, colorem 
undique deletum Si maxime esse ammas immor 
tales constet, ent hoc plnlosophls dissercndi argu 
mentum, non parentibus desiderandi remedmm 

6 Sed utcumque sunt ista divimtus ordmata, 

' ^ or Col met ts 
“r = antmam uo) 
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out, nnd through ignorance of the facts we are 
co\et»ng what is evil, ns though it were to our 
advantigc, nnd, on the other hind, turning an ay 
from wlnt is good, as though it were to our harm, 1 
whereas death itstif, which seems grievous to all, 
brings rest from toil and tare and trouble, and free- 
ing us from these most v retthed fetters of the 1 odj 
transports us to those serine and delightful assem- 
blies of souls v here nil J03 s are to be found I vv ould 
more readily believe tint this is so than that all 
human things are governed either b} no Providence 
or by one that acts unfairly.- 

5 But if death be rather a matter for welcome 
than for mourning, the jounger each one attains to 
it the happier must he be accounted and the gi enter 
favourite of the Gods, 3 rele iscd as he will hav e been 
the sooner from the ills of the body, nnd the sooner 
called forth to inherit the privileges of nn enfran- 
chised soul Yet all this, true though it be, makes 
httle difference to us who long for our lost ones, nor 
does the lminoitahtj of souls bring us the slightest 
consolation, seeing that in this life w e are bereft of 
our best-beloved ones We miss the well known 
gait, the voice, the features, the free air , we 
mourn over the pitiable face of the dead, the lips 
sealed, the ejes turned, the hue of life all fled Be 
the immortality of the soul ever so established, 
that will be a theme for the disputations of philo- 
sophers, it will never assuage the yearning of a 
parent 

6 But however these things have been ordained 

1 cp Marcus, Thouat Is iv 68, ix 2, x 36 
* tbtd « II , m 44 

the well known fragment of Menander, fc* of Oto) 
v*os 
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Ambr iso 


Ambr I To 


Amfcr IU 


® quldem neutiquam diutinam ndferent solhci 
u inem, cm tam propingua mors Sue m aeterntim 
ex inguimut*, ohm cuplcnti j mthi, tandem . . . . tu 
aceriHom . , neque orborum neqtje # , . 
eo em tempore , , . . heres tuus . . . . ad vm 
emiam . , # isto tempore .... asnerius, negm 
'■ prae fletu | „c dolore Meus ctnm Inc mi 1 dul 
cissimus nepos, quern ipse smu meo educo, hie est 
pro etto, qm me magis migisque lacerat et excruciat 
. ^ ,U1US facie ilium amissum contempW, 

exemp urn oris unngmor, sonum vocis eundem animo 

V*Z° i J ? C 811)1 dolor meus P ict uram commentator 
erum efuncti \uttum ignorms, dura vensimilem 
comecto, maceror. 

mea vir0 omnium quantum est 

n °P tlmo fl dquiescet is earn consohbitur 

C,en f ro Cn T nd ° l nnter SUs P'rando <pant e r> 2 
mdi<rn plr ^ e r conticiscendo Senex ego parens 
Sl 1 CO,,SOla v r ' d,gmus foret ipsum me 

e< * UC P°etarum carmina aut 

fihae mn praecc P ta tantura promovennt ad luctum 
turn mal SC in _ dum et dolorem Iemendum quan 
>«nct.« mo prefects ° re cansslm0 et P ectore 

«t mortt ;::™ c : ns o, iiur i,etos ®“ vr ° vc ,am edita 
’uos id teiZ. Qu ‘ ,e 1 uom “dent, si noctis Sl 

eedens ct c , ac * l,ttl <l ui dem consalutabo dis 

»■>,.) >n n conK ™ SU,n P''<> t est'>bor 

t meae Spatio a me adunssumj 

* "«S’cJ.T *«» «" * W.ber 

w * 0r c earixst > to pectore 
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from heaven, to me indeed, for whom death is so 
near, they cm by no means bring an) lasting per- 
plexity. Whether we arc annihilated for ever, as 

I once desired, at last 

I was unable for grief 

and tears Now it is c\tn my darling grandson, 
whom I am bringing up myself in my own bosom, it 
is he, indeed, who more and more rends and racks 
my heart For in Ins lineaments I behold the other 
whom I have lost, I seem to see a copy of his face 
and fancy that 1 hear the very echo of Ins \oice 
This is the picture that my grief conjures up of 
itself But not knowing the dead child's face I fret 
myself aw iy with imagining what he was like 

7 My daughter will be reasonable, she will rest 
upon her husbmd s love, and he is the best of men 
He will comfort her by mingling Ins tears and sighs 
with hers, by spe iking when she speaks and being 
silent when she is silent. It will scarce befit me, 
her aged father, to comfort her, for it were more 
fitting had I myself been the first to die Nor would 
any poet’s songs or philosopher’s precepts avail so 
much to assuage my daughter s grief and soothe her 
pun as her husband s voice issuing from bps so dear 
and a heart so near her own 

8 My comfort, however, I find in my life being 
almost spent and death very near When it comes, 
be its advent by night or by day, yet will I bail the 
heavens as I depart and wlat my conscience tells 
roe I will testify, 1 that in my long span of life I have 
been guilty of nothing dishonourable, shameful, or 

1 Charisma, in his Ars Grammntica quotes from Fronto’a 
second book of letters to Antoninus t Male tn«, Marce, prat 
(tntae vitae meat paenilel 
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quod dedecori aut probro aut fligitio foret, nullum 
in aetate agunda avarum, nullum perfidum facirius 
meum extitisse , contraque multa liberaliter multa 
amice multa fidehter multa constanter saepe etiam 
cum periculo capitis consulta Cum fratre optimo 
concordissime vnci, quem patns vestn bomtate 
sunimos Iionores adeptum gaudeo, vestra veto 
aoucitm satis quietum et mnlturo sccurum video 
Honores quos ipse adeptus sum nuniquam unprobis 
ratiombus concupivi Ammo potms quam cor 
pon curando operam dedi Studia doctruiae rei 
famdian mene pnetuli Piuperem me quam ope 
cuiusquam adiutum, postremo egere quam poscere 
malm 

9 Sumptu numquam prodlgo fin, qimestu 1 inter 
dum uecessario Verum dixi sedulo, verum auth' 1 
bbcnttr Potms duxi negligi quam blandiri, taccre 
qumn fihgere, mfrequens amicus esse quam /requens 
ftdsentitor Pauca petu, non pauca merui Quod 
cinque potui pro copia commodiu Merentibus 
prmnptiut, immerentibus aad terns opem tub NeqU* 
tue jvsrum gratus quispinm repertus segnforem effeclt 
*d beneficia qu lecumque possem prompte Imperil 

* Both te*t «n I n 4r fe in | „ e 

* 3 ® 
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criminal , my whole life through there has not been 
on mv side a single act of a\ance or of tieacliery, 
but on the contrary many of generosity, man) of 
friendship, many of good faith, many of loj ilty, 
undertiken, too, often at the risk of my life With 
the best of brothers I have li\ed m the utmost 
harmony, and I rejoice to see him raised by jour 
father s kindness to the highest offices and resting 
in the friendship of both of jou in all peace and 
security The honours which I rnjself ha\ e attained 1 
I never coveted to gun l>y unworthy means I have 
devoted myself to the cultn ition of my mind rather 
than my body I have held the pursuit of learning 
higher than the acquisition of wealth I preferred 
to be poor 2 rather than indebted to another s 
help, at the worst to be in want rather than 
to beg 

9 In expenditure I have ne\er been extraiagant, 
sometimes e irned onlj enough to live upon I have 
spoken the truth studiously, 1 have heard the truth 
Rladlj I ha\e held it better to be forgotten than 
to fawn, to be silent than insincere, to be a negligent 
friend than a diligent flatterer It is little I hate 
sought, not a little I ha\e descried According to 
mj means 1 hue obliged <_\erj man I he desen 
ing base found in me a readier, the undesen mg a 
more quixotic, helper Nor if I found am one 
ungnteful, did that make me less willing to bestow 
u P°n lum betimes all the sen ices in ni\ power, nor 

* In a lrtter from the fourth t»ooL of let’ert Ad t»'"i 
* r T , quoted 1 1 Cl uitmi, Art Cra un il in", 3 Kiel 

1 « tito fc»\» ia c 1 1 nd sue Jr-cnm et! cv-** I'tiKl at * -> 

i * 

* lie could cot hire been rery poor, •«* G*’ r * 

ini * 
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Ambr 181 cnda Neque ego umqunm Ingntis offcnsior | fui 
Eas quid<em> . . . , l miln nec ob acritos m re 
. . . , 2 omnibus cum .... putaw .... cuperero 
equidem .... male Tinem .... teneo . ♦ • • 
male .... quam .... Si nobis carere . • • • 
operam Sentio .... me protleres .... q uinl 
Ambr loo leto eolens et statu mentis | . . . . doleam • • • • 
uliud .... reperto .... npud ...» S3 “ 3 
Col i, line r mundum .... soli ere . ... \ non est vcritatis 
nostra cum n se indigere solacio Dis placea 
filiam generum .... domo . . . bis • ' * 

lunc de . . . quorum . . . \astitatem • • • 

Ambr 195 10 j Multuiu et giauter male 3 valui, mi Marce 

canssime Dem casibus misernmis adflictus, turn 
uxorem amisi, nepotem m Germania amisi, miserum 
me 1 Deciroanum nostrum amisi Terreus si essem, 
piura senbere non possem isto m tempore 

Librum 4 misi tibi quem pro omnibus liaberea. 


Ad Verum Imp it 9 (Naber, p 137) 


Domino meo Vero Augusto 

Fatigatum me valetudme diutini et praeter 
solitum gran ac gravissimis etiam luctibus paene 
contmuis ndflictum, natn in paucissimis mensibus et 
uxorem canssimam et nepotem trimulum nrrnsi— slC 
f aowin^ 8 ' pierisque me malts perculsum, 6 recreatum | tamen 
*n nliquantum fateor, quod te menunisse nostn et quae- 

dam nostra desiderasse cognovi Mist lgitur quae 


■ S^r!", 1 '!! 1 10,1 * Fire loiter, lost 

i ir* . Uoolunoo 4 Query = lib 11 m. a letter 

• "• -bind 21, Pi l, p 232: I Lave J>" 
«« '" >D ' 





M. COHN* ELI US mONTO 

have I c\cr been \ excel by tbc ungrateful 


10 I Ime suffered from constant and serious ill- 
health, my dearest Marcus Then afllicted by the 
most distressing calamities I lmve further lost my 
wife, I have lost my giandson m Germany — woe is 
me!— I have lost my Decimanus 1 If 1 were of iron 
I could write no more just now 

I have sent you a book which you can take as 
representing all my thoughts. 


FnoNTo to Lucius Vehus 

To mj Lord Verus Augustus 

Worn out as I am with long-continued and more 
than usually distressing ill-health, and afflicted be- 
sides with the most distressing and almost uninter- 
rupted sorrows, for in a very few months I have lost 
both the dearest of wives and a three-year-old grand- 
son®— though thus prostrated by these accumulated 
evils, I confess that I was nevertheless not a little 
cheered to learn that you had not forgotten me and 
wished for something of mine. I therefore send 

1 Some think this is the grandson's name 
* See the preceding letters De Kej-ole 
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Dominm mens frater tuus Iittens tufe odmomtus 
mittemla consult. Aclninxi pneteret orationem F' 
Demostrato, quam quoni fntri tuo primum optu i, 
didia ex eo Asckpiodotum, qui oratione ista com 
pelletur, a te non improlnn Quod ego ubi coiflpWb 
cupivi* equldem nbolere orationem sed i&ro P erva 
serat m manus plurium qvnm ut abolen posset 
Quid igcitur f>ieri, quid, inquam, op<0rte>t 

Nisf Asclepiodotiun, quom a te probetur, rftdn 
qiie fieri anucissimum, t im liercule quam est Hero es 
snmtnus nunc meus, quamquam e^tet oratio 

Egit praeterea mecum frater tuus inipense, quo 
ego mu (to itnpensius adgredi cupio, et ubi pritnun' 
cormnentarmm imseris, adgrediar ex summis vo on 
tatis opibus nam de facilitate tute videbis, q ul roC 
idoneum censuisti 


Ad Ymm Imp jj 10 (Nober, p 13S) 

AfAaiSTiio meo 

Certum esse te, mi magister cnrlssjme, etianas' 
reticeam, nibil dubito quanfcie mihi acerbitab* 
tua omms vel minima tnstitia Emmjvero quom et 
uxorem per tot atmos caram et nepotem dulctssunum 
pacne snnul nmisens, miser<icordiam 4 » ♦ » iaa - ' 1 

mam pernostique graviora mala quam ot> magistrum 
doctls dictis consolari audeam, sed patns est pectu 5 
! hauler ^ Qr Nftber'a cjt*art , „ 

Bralcmnn , but Hauler rtfid* Q n l imlurt qvi 1 ’ 

\ 2!* *?•*«*** f * H'lndorf for 04 a^rhhlu , , 

n«^"n/o3.itwi«° r 11 ''' r “ s * 8 '' ,M 
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what my Lord jour brother, acting upon your letter, 
has decided should be sent I have added besides 
the speech for Demostratus, but on submitting this 
to jour hi other I letrnt from him that Aselepiodotus, 
though he is taken to task in that speech, is not 
thought ill of by you As soon as I was aware of this 
I uas mjself anxious to suppress the speech, but it 
had already been circulated too widely to be called 
m What then * \\ hat then, 1 say, is best so be done, 
except that Aselepiodotus, since he has earned your 
approbation, should become to me also a very dear 
friend, just as by heat en Herodes and I are now on the 
best of terms, in spite of the speech being published 
Besides your brother c irncstl) discussed with me 
"hat I am still more earnestly anxious to take in 
hand and, as soon as you send me vour memoranda, 1 
I will bike the t isk m hand with the best w ill tn the 
"orld for as to my qualifications, jou who have 
judged me capable of it must see to that j ourself 


Lucius Verus to Fronto 

loin) Master IGo a n 

^ ou are aw ire 1 am sure mj dearest master 
e\en if I keep silence, how hcenh 1 feel escrj 
trouble of jours however slight But, indeed, since 
'on have lost simultaneousl) both a wife beloved 
through go mm) )ears, and a most sweet grandson 
and >ou hn\e known greater woes than I 
can dare to console m\ master for with well turned 
words but it is a fathers part to pour forth a 

1 Non* on it e conduct o! the war ment onM atore Ad 
I rni ii, „ i Sea abort, p IP* 
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nmoris pietatisquc plenum efTundcrc 1 . . 

. . . . dclibera .... Nunc ad rehqua htterarum 
tuirum convertar. Dclcctatus <sum> . • • • ven 
.... Quid <or>is, nn magistcr? . . . • n,sl ^ UI 
.... a me munus aut .... defendisset, q aa 
si deficis .... quid iliud ego doctior 2 quicquini 
nut expeto aut somnio .... 


Ad Vcrum Imp n 4 (Naber, p 112) 

Arobr 435 | Domino mco Vero Augusto 

c 1 3 Quamquam me diu 3 cum ista valetudine vive ^ 

iam pridem pigeat taedentque, timen ubi te tan a 
glori i per virtutem parta reducem videro, neque m 
cas,sum vixero neque mvitus quantum vitae dabitur 
vivam Vale, Domine desiderantissime Socrum 
et liberos vestros saluta 


Ad Vcrum Imp u 6 (Naber, p 132) 

Macustro meo 

Quidni ego gaudium tuum milu repraesenta^ 
verim, mi mngister canssime* Equidem videre te 
et arte complecti et multum exosculan videor nu 11 
toto .... 


* ITanler, IV im Stud 24, Pt.2 p 203(1918). 

* Q icrv dortiiu 

4 t> e,n ^ Naber mediua Jldius 

Pmsublj lu-orsin should bo read 
Hem lorf for Cod me. 
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heart full of love and affection 

No\v 1 wdl turn to the rest of jour letter. I was 

delighted ’ ... . Wlnt do 

\ou ask, in) master ? 

''hat else at all do 1 more leaned either ask or 
drerni of 


Pronto to Lucius Veiius 

To my Lord Verus Augustus A D * 

Although for a long while past with this ill- 
health of mine it li is been pain and grief for me to 
hve on, yet when I see you return with such great 
glory gained by jour aalour, 1 shall not have lived 
in \ain, nor shall I be loth to live, whatever span of 
hfe remains for me Farewell, my Lord, whom I 
miss so much Greet jour mother-in-law 1 and your 
children 


Lucius Verus to Tronto 

To mj Master 166 a d 

Why should I not picture to myself your joj, 
m ) master > Venl} I seem to mjself to see jou 
hugging me tightly and kissing me many times 
affectionately .... 

1 Socnim cannot = tocerum and mean Marcus Faustina 
oiust therefore hu\e been with Verus and her daughter 
nucilla, but whether in Asia or m Italj is not clear As 
E-Ucnw married Lucilla in 1W, he is not likely to lia\e had 

ilren would 
Tlierefore 
hb'ros, as 

w*.nw also seems to shew 
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Ad Vert im Imp iL 8 (Nabcr, p 130) 

Vero Auousto Domino mco 

Amur <20 . . . . ( desideretur is honor, quo pariter quis 

quc expetit si quid honoris nlns impertitum '» ea 
Probasti me laudastique consilium, neque tamen 
triduo atnphns vel quitriduo id a te optinere potuis i, 
ut milii verbo saltilem\ respondereS , sed ita excogi 
tasti pniDum me intromitti in cubiculum lube 
ita sine cuiusquam invidia osculum dabas, ere o i 
cum ammo tuo reputans, miln cui curam cultu®q ue 
tradidisses ons atque oratioms ttfae, ius quoq« e 
osculi habendum, omnesque eloquentiae jnagistros 
sui lege 1 fructum capere sohtos* m vocis a( 1 u 
locatum Morem demque saviandi arbitror cionon 
eloquentiae datum Nam cur os potius salutantes 
on admovemus quaro oculos oculis aut frontes tro 
ibus aut, quibus ptunmmn valemus, manus mamhus, 
nisi quod honorem oiatiom impertimus? Mutaden* 
que ainmalia oratione carentia oscuhs carent Huoc 
ego honorem mihi a te habitum taxo 3 maximo et 
gravissimo pondere Plunma praeterea tua ergs me 
summo cum honore et dicta et facta sensi Quotient 
1 Niebuhr labo<~i& 

’ For Mai»w/t««. Novik prefers xanum <■ 

» Brmkman for Cod axo (query /axo)t bat we 
rather expect the genitive after it But Klussmann cp** 
J/ t ary in 20 (( p I "2j and reads habitum maximo jrrrtn * 
a mo jvn lere 

1 Tt o toes of the opening words makes It difficult > to 
dnrine the meaning of tl o first two sentences There hau 
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Fronto to Lucius Venus 

To my Lord Verus Augustus 1GG A D 

• • * . l tl»e honour would be missed, whereby 
equally everyone hankers after an} honour bestowed 
on others You gave me your appro\ al and applauded 
my advice, and jet for more than three or four da}s 
>ou could not prev id on yourself to answer me with 
the word greeting ^ , but you thought out this plan . 
first }ou bid me be admitted into your chamber: so 
you were able to give me a kiss without exciting 
anyone’s jealousy, with this thought I suppose in 
jour mind, that the privilege also of a kiss should 
belong to me, to whom you had entrusted the care 
and cultivation of your voice and speech, and that 
all masters of eloquence by innate right are wont to 


' Ve touch bps with lips ratiier than eyes with eyes or 
foreheads with foreheads or hands 2 with hands — 
and jet these are more indispensable than anything 
else — if it be not as rendering an honour to speech ? 
*n fact, dumb animals being without speech are 
without kisses also This privilege kept for me by 
>ou outweighs everything in my estimation Many 
a time besides have I been sensible of the special 
lonour which jou have shewn me in word and deed. 

apparently been some jealousy excited among the entourage 
eras at the favour shewn to Fronto The latter seems to 
1 \ e B VRS® ste ^ some plan for obviating this, which Verus 
t in with, but followed another course 

Hot ru ^ ^ Qre beads and noces Shaking hands could 

. a unknown, as clasped nUit hands were a com 
mon sv mbol of amitj and unity 
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Amir «•* til nvmihti* J tul* *u»tlnuhtl, adlevnitl nrgrc ndsur- 
gentcni nut difficile progrcdicntcm j>cr taletudincm 
corporis pnenc pcrUstl! Quntn liihri \o!tu temper 
ct phcito lu* nos adfitm r < * Quam Irbenter con 
scrtdsU Permanent, quam dm produxlstl, quim Inutus 
timmnsti! Qunt ego pro waxlmis duco Sicut in 
extis InspUnnti diffissa plcrumquc minima ct tennis- 
simi mitimii significant prosperities deque 5 forml- 
carum ct npirutnrmn ostmtis res nnxtnne porten- 
duntur. Item \cl minimis ct lesi-vsiinis nb uno ct sero 
Principe Imbitis oflicd ct bonne solcntlic stgnissigm- 
ficari nrbitror cn qune nmplissitna inter homines et 
exoptntissima sunt, ninor bonorque Jgitur qusc- 
eumque n Domino mco tuo fratre petenda Fuerunt, 
per te petita ct impetnta omnia malui 

j4d jlmicoi, J 9 (Naber, p. ISO) 

Ambr 820, | Thonto Caclio Optato salutem 

wifd, 2ad Sardius Saturmnus artissima miln famibaritate 

coniunctus est per filios sues doctissimos mvenes, 
quos in contubermo mecum adsiduos babeo Magno 
opere eum tibi, fnter, commendo et peto, si quid 
negotu eum ad te adduxent , 5 canssimum mihi ' irum 
omm lionore dignum mdices et ope tua protega* 

1 Nahor for Cod pJacalis-nmo 

* See Hauler, fften 6(i (25 pt. J, p 331 and 24, pt 1, 
p 232, for tins passage Iho words are also found in the 
margin, but with ttl for deque and beniroltniiae for boncic vol 
3 For Cod e duzerit, 
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How often have jou supported me with your hands, 
lifted me up when scarcely able to rise, and well- 
nigh carried me when lnrdl) able to walk from 
bodily w e ihness 1 1 1 With what a cheerful and 
friendly countenance bate )ou always accosted me' 
How readily engaged in conversation, how long con- 
tinued it, how reluctantly concluded it! All which 
I value above measure Just as in the inspection of 
entrails the smallest and most insignificant parts 
when laid open generally imply the greatest good- 
fortune, and by omens from ants and bees the 
greatest events are foretold, so by even the least 
and most trivial signs of deference and good will, 
vouchsafed by the one and very T mperor, are signi- 
fied, as I think, those things that are the most 
estimable and the most coveted among men, love 
and honour Therefore all the fat ours I have had 
to isk from my Lord jour brother I have preferred 
to ask and obtain through jou 


? 1C6 A o 

Tiionto to Caclius Optatus 2 greeting 

There is a bond of the closest intimac) between 
Sardius Saturninus and nijself through bis sons, 
young men of the highest culture, whom I hate 
constant!) under my ro >f I recommend him to you 
most cordial! t, m) brother, and ask that, if any 
business bring him to jou, )ou sboul I judge as 
worth) of nil respect a man terj dear to me, and 
should befriend him with all your power 

1 Pronto euffcred from rt «*umat»«ra but cot, it appesrt 
as 1 n contemporary I'oJwno from art! run 

* Was lep&tus of NuuuJu in 160 , tin* letter mss In 
to 1 ini in 1 ts i rounra 
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Ad Amicos, L 10 (Naber, p 180) 

Fhonto Petronio Mamertmo 1 salutem. 

Sardius Saturnmus /ilium Inbet S irdtum Luprnn, 
Ambr *19 doctum et facundum [ vi rum, de men domo mcoque 
contubernio in forum deductum, nd omnes boms 
artes a me mstitutum, frcquentissimum auditorem 
tuumque maximum Iaudatorem a <nec> minus . . 
habuit .... egregtas .... grivissimum 
mihi .... cum Sardio Saturmno, qui .... nos- 
trae numeres ac dihgas 


Ad Amicos, i 20 (Naber, p. 187) 

Ambr 231, J Fhonto Sardio Saturmno salutem 
wii 1 ** Gravissimum casum tuum recenti mnlo consolari 

nequivi periculosa valetudine ipse et in hoc tempus 
confhctatus, quom quidem znilu languore fesso plu- 
num aegntudmum vemt nuntius amissi luvemsnostrj, 
quern tibi optimum /ilium fors iniqua abstuht, nnhi 
lucundissimum contubernalem Quam ob rem, qu*un 
quam recuperata sit commoda valetudo, tristitia 
tamen inliaeret ammo meo nngisque in dies augetur 
maerore Lupi nostri fratrem optimum misere desi 
derantis Quom 3 praesentem ac loquentem 4 vix 
consolarer, 5 sentio quam difficile <sit> te absentem 

* The Cons SufiT in 150 was M Petr Mamertinus, the 
father, no doubt, of the Petr Mamertinus who married a 
daughter of Marcus , see Capit I'tl Comm vn 5 

1 Lhero ace seventeen lines from here to the end of the 
letter 
34 2 
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? 1G6 ad 

T rovto to Pctronius Mamertinus, greeting 
Sardius Saturninus lias a son Sirdius Lupus, a 
learned and eloquent man, introduced to the Iorum 
from nij hearth and home, instructed bj me in all 
the noble arts, a most assiduous hearer and a verj 

great admirer of jours, nor the less 

. . . with Sardius Saturninus, 
« . . . jou should count and Ioie (as a member of) 
our (familj) 


f 16G A D 

Pronto to Sardius Satummus, greeting 

I have been unable to condole with you, while 
the wound was still fresh, in your most terrible 
affliction, being mjself prostrated even up till now 
with a dangerous illness, at which very time, when 
I am worn out with the depression caused bj many 
troubles, there has come the news of the loss of 
our young friend whom an unjust fate has tom 
away, from jou the best of sons, from me the most 
delightful of housemates Wherefore, though I am 
much better in health, jet sorrow cleaves to my 
heart and is intensified by the anguish of our Lupus, 
who feels dreadfully the loss of the best of brothers 
Since it would not be easy to console you, even if 
jou were present and talking with me, I feel how 


s Heindorf < Qunn > quvtn. 

* Query adl >quens te. 

1 Foi Mai s consoler 
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Vrnbr ->78, 
after two 
pages lest 


per lttteras consolan Ncque postulo ut maerere 
aesinis — id enim frustra postulabo — sed ut moder- 
<atius maereas > 1 . . . , 2 


Acl Amteos , 1 24 (Naber, p 188) 

lifNio Maximo Pronto salutem 

Per Ulpium nostrum 3 . . . , hojnestatis graw 
tatisque tuae praedicatorem, quem cupio ad me 
celenter remittas Neque enim cum alio ullo tanta 
miln f-uniliaritas est aut tantus usus studiorum 
bonarumque artium commumcandi Multo etnm 
miln mcundior erit quoro sermones de te mutuo 
recolemus ac recensebimus 


Ad Amicos, i 25 (Naber, p 188) 

Fhonto Sqmllae Gtlhcano 4 salutem 

Tibi, domine frater, commodius etenit qui pro 
filio nostro praesens trepidaveris, quam raihi, qui tre 
pulav enm absens Nam tua trepidatio pro eventu 
actioms facile sedata est , ego quoad mihi ab omni- 
bus contubernalibus nuntiatum est, quo successu 
nos ter orator egisset, trepidare non destiti Et tu 
qmdem ad singulos orationis successus, prout quaeque 

1 Alan 

* Two pages are missing between this and what we have 

of the next letter These conlainel three letters probibly 
like this one, letters of consolation, for the margin has 
eo-nlnt *nae See Index (Naler, p 172, Ambr 337) 
(11 Iwuo Maximo, II imam emus homi n (2) Prnec lio 
Poinpeiano Lnbns etus t thra/oH . (3j Sar ho baturnino 

Jlort Hits t ‘m eoiuld"ttr 

* Irom the In lex (Naber, p. 172, Ambr 337) 

4 Consul in 150 
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difficult it is to console you when absent by letter. 
And I do not ask you to cease grieving — for it would 
be useless to ask that — but to grieve with some 
moderation .... 


? 16G A.D. 

FnoNTO to Junius Maximus, greeting. 

By our friend Ulpius 1 .... (this) eulogizer 
of your probity and dignity, whom 1 desire you to 
send back to me speedily. For there is no one with 
whom I am on such intimate terms, or with whom I 
urn wont so much to share my pursuits and love ot 
the noble arts He will be still more delightful to me 
when we exchange our mutual reminiscences and 
views of you 


i 1G6 a.d. 

FnoNTo to Squilla Gallicanus, greeting. 

Yours has been a happier lot, 2 my lord brother, 
for jou have felt nervous for your son on the spot, 
than mine, who have had to endure my nervousness 
nt home. Tor )our nervousness was easily allayed 
with the completion of the pleading, while 1 did not 
cease to be nervous until nil my pupil housemates 
had brought me news of the success with which our 
orator had conducted the case. And \ou, indeed, 
at each separate triumph of the speech, as each 

1 rowblv the famous jurist Ulpius Marcellus, who was 
one of the Conn hum of Marcus 

* Fronto writes to his friend l.alln-anns on tl e success of 
his son at the bar This son was ev identic one of hi* pupils 
vho lived »n his house (fps'iilrma' t) lhe »ord d "nut as 
had come to be used as a complimentary title with and 
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sentcntla laudem memcrnt, 1 gnudto fruebarc , at ego 
donu stdcns pcrpetua solhcitmbnc nngcbar, ut qui 
penculum actons rcconlarcr, Iiudtbus actioms non 
intcrcsscm Turn practcrca multiplies tu fructus 
abstulisti. non cntm nmbsti tan turn scd ct xidisti 
agentcm; ncc cloqucntia soli scd ctnm \uHti eius 
ct gestu laetatus cs Ego tamctsi quid dixent scio, 
Ambr 277 tamen ignoro quemadmodum j dixent. Postremo* 
.... cui Calhstus 3 lacrimas .... patrcm .... 
adeptus cs .... quia .... gaudeo . , . . et 
.... hodie .... esse si hodie .... mens 
. ... in forum descend it natabbus nobibs, dc foro 
redut eloquentia qttam gcncrc nobibor 4 .... 

1 Heindorf for Cod moment 

1 From here to the end of the letter aro twenty «ix lines 

* This word is not certain 

* From the margin of the Codex After head of the letter 
the margin has mire tcnjjta qpUtola. 
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sentence evoked applause, were filled with joy, while 
I, sitting at home, was tortured with continuous 
anxiety, conscious as [ was of the difficulties before 
the pleader, jet unable to share in the praises of Ins 
pleading. Then you carried away manifold advan- 
tages besides, for jou not onlj' heard, but also saw 
the performer and were delighted not by his elo- 
quence only, but by his look and gesture Tor me, 
though I know what he said, j et I do not know how 
he said it 


He went down to the Foium noble by birth, he 
came back from it more noble by eloquence than by 
lineage .... 
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OTHER MISCELLANEOUS REMAINS 
OF PRONTO 


Ex Djone Cassio, lxix. 18 

Ko/u'ijXto? &povrtoy o Ta rpurra twv tptc Ptupaiiav tf 
StKOlf <f>tpop.tv os, fcrrc/ias rori fiaOtiai uro SuViou 
OiKiSc (Vaiiuf Kat pn&o i rapd tii o(, w <rwrjyopi'](Tti\ 
WOTVIJTO, $lXa£<lV QVTOV, 1» Tt Tp f 7 To\ij T77 8air»lTtSt» 

uxrmp €9 to StKacrn/pini oltou tltjyXOt *ai t/O’ 

TTatraro, ovrt ye ral caj(?(ja> irpo<rpt}paTt t r«3 ‘ ^ ^u7pe, ,, aAAa 
t «3 co-jrfpivu ru “vycaue" xpijtrdptio^ 

Ex Eumenii Panegt/rtco Conslartlit, 14 

FnoNTO, Romanae eloquentiae non secundum sed 
ilterum decus, quom belli in Britannia confecti 
laudem Antonino principi duet, quamvis ille m 
ipso Urbis Palatio rest dens gerendi eius mandasset 
auspicium, veluti longie navis gubernaculis priesi 
dentem totius velificitioms et cursus gloriam meruissc 
testatus est 

1 The point in this story, such as it is seems to be that 
the court u as still sitting in the early morning hours 
Fronto came in from his banquet It was a new day to the 
court, hut the end of Fronto s day Hence his use of the 
e\ening salutation For the difference between "Good 
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OTHER MISCELLANEOUS REMAINS 
OF FRONTO 


FnoNTo’s Salutation to Hadrian 1 

? About 136 a d 

Cornelius FnoNro, who held the first place at the 
bar among the Romans of that day, was returning 
home on one occasion terj late m the ctening from 
a banquet, and learning from one for whom he hid 
promised to plead that Hadrian was sitting in court, 
he went in as he was in his banqueting dress to the 
court and saluted him, not with the morning salu- 
tation \aipe but with the evening one vyiWc 

FnoM the Speech on the War in Britain 

140-1 A D 

Fronto, not the second but the alternative glorj 
of Roman eloquence, when lie was giving the 
emperor Antoninus 2 pruse for the successful com- 
pletion of the war m Brit un , 3 declared that although 
he h id committed the conduct of the campaign to 
others, while sitting at home himself in the Palace 
at Rome, jet like the helmsman at the tiller of a 
ship of war, the glory of the whole naMgation and 
\ojage belonged to him 

cheer ’{our “Good morning 'or “How do jou do’’) and 
iryla ►«, “Vale* (our “Good night ” or “C»ood l>e’) see 
Lucian Pro Lapsu '\aHitnndn t 1 , w here a mistake in the use 
of these expiations is illustrated at length 

•Pius *140 a.i» 
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OTHER MISCELLANEOUS 


Ex AnTCMiDont De »S omnns, iv. 24 

fl? rat ‘fyoiTut o t3p0/imro? Otpa~tiav alrtprat JS o£tr 
iv rot? rpoaartfois rtpirartfv rat r\p~o\7jcrii 
pivot TraprjyoptjOrj Uai wf w? itror <*rtu To Xp’lf tLS 
Otparuy. 


Ex Auti Genii SotltBus Aihat, xtx. 8 

An arena caelum triticum plurnhn tniernanlur alque 
xmbi de qundrigis inimicitus nonnullis jnaclerea voca 
butts, an singula n nurnero compenantur 

1 Aoulescentulu 9 Ronric priusquam Athenas con 
cederem, qumdo crat a magtstns nuditionibusqtie 
obeundis otium, ad Frontonem Cornchum wsendi 
gratia pergebam, sermombusque eius purissimis bon 
arumque doctrmarum p)ems fruebir Ncc umquun 
factum est, quoties eum \ idioms loquentemque audi 
vimus, quin redireraus cultiores doctioresque veluti 
fmt ilia quodam die sermocin itio ilhus, levi quidem 
de re, sed a Latmae tamen linguae studio non ab 
horrens 

2 Nam quom quispiam famihans eius, bene 
eruditus homo, et turn poeta illustns, hberatum se 
esse aquae intercutis raoibo dioeret, quod arems 
calentibus esset usus, turn llludens Fronto 
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REMAINS OF IRONIO 


rnoNTo’a Dream-cure 

? 140 ad 

Pronto, mlio suffered from rheunntism, having 
pra} ed for ft cure, dreamt that he mas walking in the 
suburbs of the cit}, and mas not a little comforted 
by a close application of fire* so much mas tins so 
that the result mas little short of a cure 


The plural of atena, caelum, etc. 

About 137 a n 

Whether arena, caelum, tnticum a-e found m the 
plural , and incidentally of quadrigae, immicitiae, and 
some other nords, nhether they are met mth in the 
singular number 

1 When I was a young man at Rome, before I 
migrated to Athens, and had a respite from attend- 
ance on masters and at lectures, I used to visit 
Cornelius Tronto for the pleasure of seeing him, 
and derived great advantage from his conversation, 
mhich mas m the purest language and full of ex 
cellent information And it mas invariably the case 
that, as often as we saw him and heard his talk, m e 
came am a} with our taste improved and our minds 
informed as, for instance, mas the case with that 
discussion by him on one occasion of a question 
trivial in itself indeed yet not unconnected with 
the stud} of the Latin language 

2 For mhen a certain close acquaintance of his, a 
man of learning and a distinguished poet of the 
time, told us th it he had been cured of a dropsy b} 
the application of heated “ sands/ Fronto, bnntenng 
him, said: 



OiHER MI5CCLLANLOU5 

‘ Morbo quidcm * inquit “circs sed aerbi vitio 
non cares Gnus cmm Cncsir ille perpetuus die 
tator, Cn Pompeii soccr, n quo fnmdia et appelhtio 
Caesarum deinceps propig ita cst, vir ingenii prae 
cellentis, sermonis praeter alios suie letatis castis- 
simi, in hbns quos ad M Ciceronem De Analogta 
eonscripsit, arena t vitiose dici cxistimit quod arena 
numquim multitudims numcro appellanda sit, sicuti 
neque caelum neque Inltcttm Contra autem quad 
rtgas, etiam si currus unus equorum quittuor mnet 
orum agmen unutn sit, plurativo semper numero 
tlicendas putat, sicut arma et moenta et cotmlta et 
vwmcttiac — m quid contra ea dicis, poetarum pul 
chernme, quo et te purges et non esse id vitium 
demonstres ” 

3 “ De caelo inquit ille “et trthco non infitias eo, 
quin singulo semper numero dicenda sint, neque de 
armis et moenibus et comiltts , quin figura multitudims 
perpetua censeantur videbimus autem post de tnttnt 
edits et quadrtgis Ac fortasse an de quadrtgis vete- 
rum auctontati concesseio , tntmicttiam timen, sicut 
inscientiam et impotentiam et lmuriim, quie ratio 
est quam ob rem C Caesar vel dictara esse a veter- 
lbus vel dicendam a nobis non putat? quando Plautus, 
linguae Latinae decus, delict am quoque cvucue dixent 
pro deltcus 

Mea inquit toluptas, tnca deheta 

1 De Hello Parthico ad fin . , ,, , , , 

1 A erg Eel v 3G, Georg i 317, uses horde um (barley) in 
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REMAINS Or TRONTO 


‘ You ire quit indeed of the disease, but of defect 
in diction \ou are not quit Foi Gaius Caesar, the 
father in law of Gnaeus Pompeius, he who was dictator 
for life, from whom the family and designation of the 
Caesars are denved and still continue, a man of pre 
eminent genius and distinguished bejond all his con 
temporaries for purity of style, m those books which 
he wrote to Cicero Oa Analogy, 1 holds that arenae is a 
faulty locution, m that arena is never used m the 
plural an} more than caelum or Inltcum,- but his 
opinion is that quadrigae on the other hand, although 
a single chariot is a single team of horses joked 
together, should alwajs be spoken of in the plural 
number, just as arma and nioema and connha and 
inimzcihae unless, m} most brilliant of poets, you 
have an} thing to saj to the contrar} that shall clear 
>ou and prove that jou were not m fault." 

3 "As to caelum, said the other, "and Inltcum, 1 
do not deli} that the} should alwa\ s be used in the 
singular number, nor as to arma and moenta and 
conulia that the} should be regarded as imariabU 
plural words about intmtctliae and quadngac how 
e\er, we will consider later, and possibl} as to the 
latter I sh dl bow to the nuthont} of the ancients 
Hut what grounds has C. Caesar for aupj>osing that 
tnnntctlta was not used b} the ancients and cannot bt 
used b} us, just ns muih as xcrm/iaand i mpolenlta and 
tniuna > since Plautus, the glort of the Latin tongue 
has used deltcta also in the singular number f< r 
dchnae 

Vy dm l *»r, sw s lie, w y dehgfo * 

the plural an i t« taV«t to ta»k l v Ilaviai a nral p*l, who 
M'tltn ,,1 t as vrll mt In m ( » 1 cal* J 

* I Uutus /Vw X. iL 152. 
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OT1I1 tt MISLt I.I.AM Olte 

fntrttahan mi tern Q Ennlux In lllo memoratlsdmo 
1i!»ro dixit 

bo Inqult tngenio nntus s^m , 

Amiahan et tnwttaltan ri fronle prorqtam gtro 
Scd enitn arenas pnnini laitine dici qun, oro tc, alius 
nut scrips! t nut dixit * Ac proptcrrn pc to ut, si 
C. Cat Mr Is lilx r prnc mnmbus rst, prom! iubcts, tit 
qiinm confide ntir hoc dtcat ncstumn n tc jiosstt.' 

4 1 unc prolnto lihro I)e Analogia pritno, tcrlxi 
Imec cx co pnuci memorne imrnlnw Nam quom 
supra dixlssct neque caelun tnticuinxe neque arenam 
multitudims slgniflcationcm patf A urt lu inquit 
harttm rerum natura aecutere arhlrans, quod vnam 
terrain et plures terras, ct urlem <t urbes, et tmjumum el 
tinpena tltcamus, neque quadngas tn unam nomtnts fxgn 
ram redigeie, neque arenam tn mnlltliidirits appellationem 
comerlere pouwtus ? 

5 His dcinde verbis lcctts sibi, Tronto ad ilium 
poetam 

** Vidcturne tibi* inquit “C Cacsarem de statu 
verbi contra te satis nperte satisque constanter pro 
nuntusse ? 

Turn permotus auctontate hbri poetn u Si a Caesare 
inquit w ius pro\ ocnndi foret, ego nunc ab hoc Caes iris 
hbro pro\ocarem Sed quomam ipse rationem sen 
tentiae suae reddere supersede, nos te nunc rogamus 
ut dicas, quam esse causam vitn putes et in quadriga 
dicenda et in arems ' 
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REMAINS OF FRONIO 


[rumicitia Q Enmus has, in fact, used in that con* 
Btantl) quoted book of Ins 

With such a character dtd Mature vie endow. 
Friendship and enmity I bear upon my broiv 1 

But indeed, I beseech you, who else lias either 
written or sud that arenae is bad Latin? And 
therefore I beg that, if Caesars book be in your 
possession, jou should bid it be brought, that jou 
may judge how positive!} lie sa)s tins 

4 On the first book On Analogy being produced, 
I committed to memory these few words from it Tor 
after remarking that neither caelum nor trtticum nor 
arena admits of a plunl meaning, lie 2 goes on. Do 
you think that it results from the nature of these things, 
that ne ipcah oj one land and many lands, and of a city 
and cities , and of an empire and empires, but cannot 
reduce “ quadngae * to a noun of singular number not 
comerl “arena into a term signifying plurality ? 

5 After reading these words Tronto said to the 
poet 

“Are you satisfied that C Caesar has decided 
against jou clearli and firml} enough as to tilt 
status of the word 5 * 

Then the poet, impressed b} the authoritative nature 
of the book, said “If there were the right of 
appeal from Caesar, I would now appeal from this 
book of Caesars But since be Ins himself omitted 
to gi\e any reason for his aerdict, I ask >ou now to 
tell us what fault vou tlunk there is in saung either 
yuadnpo or arenae 

1 Act ittw u cptaking Said *t«i of E*«i by CeSe 
* C*r*»r 
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OTHER MISCELLANEOUS 

Immiciltam autem Q Ennius in 1 JI 0 memoratissimo 
hbro dixit 

Eo inquit tngento natus sum , 

Anuctiiam et tmmiciitam tn fronts promplam gero 
Sed enim arenas parum Latme dici quis, oro te, alius 
aut scnpsit aut dixit? Ac propterea peto ut, si 
C Caesans liber prae mambus est, promi lubeas, ut 
quam confidenter hoc dicat aestiman a te possit 

4 Tunc prolato libro De Analogia pnmo, verba 
liaec ex eo pauca memoriae mandavi Nam quom 
supra dixisset neque caelum Irtltcumie neque arenam 
multitudinis sigmficationem pati hum tu mquit 
harum rerum natura acctdete arbitrans, quod unam 
terrain el plures terras , et urbem el urbes, et tmpertum cl 
tmpena dicamus , neque quadngas tn unam nomims figu 
ram redigere, neque arenam tn mulhludints appcllahonem 
coni ert ere posstmus ? 

5 His deinde verbis lectis sibi, Fronto ad ilium 
poctam 

"Videturne tibi* mquit “C Caesarem de statu 
\erbi contra te satis aperte satisque constanter pro 
nuntiasse ? ‘ 

Turn permotus auctoritate libri poeta “ Si a Caesare 
mquit ,f ius prot ocandt foret, ego nunc ab hoc Caes ins 
hbro provocarem Sed quoniam ipse rationem sen 
tentiae suae reddere supersede, nos te nunc rogamus 
ut dicas, quam esse causam vitli putes et m quadrtga 
dicenda et in arenis 
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REMAINS OP TRONIC 


[nmicitia Q I’nnius li 11 , in fact, used in that con. 
(Unllj -quoted !>ook of his: 

JVtlh such a character did Saltire me endow, 
Friendship and enmity / hear upon my brow.* 

But indeed, I beseech you, "ho else 1ms either 
■written or «w»id tint arenae is Ind Latin ? And 
therefore I beg tint, if Caesar’s book be in jour 
jiosscssion, joti should bid it be brought, that jou 
nvij judge how positnch he sijs this ** 

4 On the first book On Analogy being produced, 
1 committed to memorj these few words from it Tor 
after remarking that neither caelum nor tntuum nor 
arena admits oi a plunl meaning, he 2 goes on, Do 
you think that it results from the nature of these things, 
that tre speak of one land and many lands, and of a city 
and cities, and of an empire and empires, but cannot 
reduce “quadrigae" to a noun of singular number nor 
coniert “ arena " into a term signifying plurality ? 

5 After reading these words Tronto said to the 
poet: 

"Are you satisfied that C Caesar has decided 
against jou elearlj and firmly enough as to the 
status of the word?'’ 

Then the poet, impressed by the authoritative nature 
of the book, said: "If there were the right of 
appeal from Caesar, I would now appeal from this 
book of Caesar’s But since he has himself omitted 
to give any reason for his verdict, I ask jou now to 
tell us what fault you think there is m sajing either 
quadriga or arenae ” 

1 Achillea is speaking Said also of Essex by Cuffe 
* Caesar 


257 



oianu \usccLL\Nrobs 


G Turn Tronlo ita respomTit* 

a Quadrigae semper, ctsi niultnugie non sunt, mi 
titudinis tnmen tenentur mmu.ro, quonmn quattu 
stmul equi xuncti quadrigae, quasi qundrmigae, t 
cantur Neque debet prorsus appcll itio cquoru 
plunum includi in singulans numeri umtatem Ea 
dem quoque de arena ntionein Inbendara, sed 
specie dispnri, nani quom arena singulnri nume 
dicta muUitudinem tamcn et copiam sigmficet mu 
marum ex quibus constat partium, indoetc et tnsci 
arenae dici aidentur, tamquam id \ocabulum indige 
nutnen amphtudme, quom ei singulariter dici 1 i 
gemta sit mturahs sui multitudo Sed haec egc 
inquit “dixi non ut hums sententiae legisque fund 
subsenptorque fierem, sed ut ne Gaesaris, vin doc 
opimonem a-rapapi drjroi destituerem 

7 " Nam quom caelum semper emeus dicatur, tna 
et terra non semper, et puli is et tentus el Junius n< 
semper, cur t ndtictas et caenmonias scriptores \eter 
nonnumquam smgulan nuraero appellaverunt,,/en 
et nundmas et tnjertas et exsequias numquam? C 
mel et vmum et id genus cetera multitudims num 
rum capiunt, lac non capiat? Quaerr, mquam, is: 
omnia et enudean et excudi ah bomimbus n eg* 
tiosis in eivitate tam occupata non queont. Quin h 

1 Read di cto with Madvig or after din odd ^pnprl* 
eut> _ 

1 Fronto himself used arena some few years later 
143 a n see i p 1G0 It la often used by Ovid, and also 1 
Vergil Horace Seneca etc 
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REMAINS Ol' IHONTO 

G Then Frnnto replied ns follows: 

“Qtadngae, c\cn though onH one horse Is yoked, 
always keeps the pi uni number, since four horses 
)okul together nrc tilled qttadnpae, ns if it were 
qundnw r ae, nnd certain!} tint which denotes several 
horses should not be compressed into the oneness of 
the singular number Hie same reasoning applies 
also to arena, but from a different point of ucw, for 
since arena, though used in the singular number, }ct 
signifies a plurality nnd abundance of tin} pirticles 
of winch it is composed, arenae would seem to be 
used ignoranll} nnd improptrl}, ns though tint term 
required nn enlargement of number, though the con- 
ception of multitude csscntnl to it is n iturall} ex- 
pressed by tile singular number But I ha\e said 
this/ he added, "not ns the ratificr nnd endorser 
of tins \erdict and rule, 1 but tint 1 might not leave 
the opinion of Caesar, a learned man, without any- 
one to stand up for it. 

7 “Tor while caelum is alwajs spoken of in the 
singular, mate and terra not nlw ijs, and pitltis and 
t enlus and fu mm not alwajs, whj lmve the old writers 
occasionally used t nductae (a truce) and cacrtmomae 
m the singular, but never fenae (holidays) and 
nundinae (market-day) and infenac (sacrifice to the 
dead) and ext eqt/tae (obsequies) 5 2 Why do met and 
tinum and all other words of that kind admit of 
a plural, and lac not admit of one 5 All these 
things, I say, cannot be investigated and unravelled 
and hammered out by citizens so fully occupied 
in so busy a state Nay, I see that I have kept 

* So funerals in Old English We use obsequies, though 
Shakespeare has obsequy 


259 



OIHL.11 MISCELLANEOUS 


quoqite ipsis, quae lam dlxi, demomtus ios esse tidco, 
nlicul oplnor negotlo dcstmatos, Itc ergo nunc et, 
quando forte ent otium, qunente an quadngam et 
arenas dixcnt e cohorte ilia dumtaxat antiquiore vel 
ontorum aliquis \el poetarum, id cst chssicus od 
siduusque aliquis seriptor, non proletanus " 

8 Hnec quidem Tronto requircre nos lussit voca 
hula, non ea re opinor quod senpta esse in ulbs 
veterum libris existimarct, sed ut nob s studium lecti 
tandi m quaerendis rarionbus verbis excrceret. 

Quod unum ergo rarissimum videbatur invemmus, 
quadngam nuinero smgulan dictam, in libro Sntirartim 
M Varroms qui mscriptus est Exdemelncus Arenas 
autem Tr\r/0un-iKt3s dictas minore studio quaerimus, 
quia praeter C Caesarem, quod cquidem meminenm, 
nemo id doctorum hominum dedit 1 


Ex Auir Gelmi Noctibus Alhcts, d 26 

Sennoncs M. Fronlonis el Favorint philosophi de 
genenbus colorum vocabulisque eorum Craects el Laltms, 
atque imbi color spadix cutusmodi sit 

1 Fa^ohinus philosophus quom ad Front onem 
consularem pedibus aegrum visum iret, voluit me 
quoquead eum secum ire Ac deinde, quom ibi ol n1 ^ 

1 There is some confusion here Caesar ruled arenae out, 
Pearce suggests eviliop- dedit or veluit. 
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REMAINS Or FRONTO 


you over time even by so much as I have already 
siid, bound as you are I suppose on some business. 
Go then now, and when you chance to have the 
time, search whether some orator or poet, belonging 
at least to the more ancient school, that is, some 
writer of classic rank and of substance, and not of 
the common sort, have not used quadriga and 
arenae ” 

8 Fronto bade us indeed look out for these w'ords, 
not, I take it, because he thought they w ere to be 
found in any writings of the ancients, but that lie 
might through the search after uncommon words 
practise us in the liabit of reading 

The form, then which seemed the most un- 
common of all we did find, quadriga spoken of in 
the singular, in the book of Satires by M Varro 
entitled Exdemelricus But for arenae in the plural 
we looked with less care, because besides Caesar, ns 
far as 1 remember, no man of learning has banned it 


Names for the Colours in Latin and Greek 
Afle i 143 a n 

Conversation of AT Fronto and Faiortnus the phtlo 
sopher on the different kinds of colours and the terms for 
them in Greek and Latin , and incidentally tvhal sort of 
colour ts spadiv 

1 When Fa\onnus the philosopher was on his 
way to \isit Tronto, formerly consul, who had gout, 
he wished me also to accompany him thither 
And then, when there, at Trontos house, mnnr 
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OTHER MISCELLANEOUS 

2 Turn Fronto ad Favorinum 

"Non lnfitijs/' m quit, "lmus quin lingua Graeca* 
quam tu videre legisse, prolixior fusiorque sit quad 
nostia sed in Ins tamen coloribus, quibus modu 
dixisti, designandis non pennde mopes sumus, ut 
tibi videmur Non enim liaec suut sola vocabuU 
rufum colorem demonstrantia, quae tu modo dixisti, 
ruftts et ruber , sed alia quoque liabemus plura quam 
quae dicta abs te Graeca sunt Julius enim et Jlaviis 
et rubidus et rutilus et luleus et spadix appellationes 
sunt rufi colons, aut acuentes eum quasi incen 
dentes aut cum colore viridi nnscentes aut nigro 
infuscantes aut virenti sensim albo llluminantes 

3 " Nam plioeniceus, quem tu Graece <f>otiuca 
dixisti, noster est, et rutilus et spadix pboenicet cvv 
wm/tos, qui factus Graece noster est, exuberantiam 
splendoremque significat ruboris , quales sunt 
fructus palmae arboris non admodum sole incocti, 
unde spidicis et phoemcei nomen est Spadtca 
enim Donci \ocmt avulsum e palma temutem 
cum fructu 

4 “ full ns autem videtur, de rufoatque vindi mi* 
tus, in alus plus vmdis, in alns plus rufi habere 
sicut poeta, verborum dibgentissimus,yidraai afjuilam 
dicit et i aspidem, Julios galeror et Julium aurum et 





REMAINS OF TRONTO 

2. Then Fronto said to Favorinus : 

"We do not go as far as to deny that the Greek 
language, in which you seem to be well read, is 
more comprehensive and copious than our own still 
m designating those colours which you have just 
mentioned, we are not so poorly off as you seem 
to suppose Tor, in fact, those words which you 
lately mentioned, rufus and ruber, are not our onfy 
ones to denote the colour red , but we have others 
besides and more than the Greek ones mentioned 
by you For fulvus and Jlavus and rubidus and phoe^ 
mceits and rultlus and luleus and spadix 1 are desig- 
nations of the colour red, either intensifying it, as 
if firing it, or blending it with green, or deepening 
it with black, or softly brightening it with greenish 
white 

3 “For phoemceus, which you mentioned in its 
Greek form <pdivt£, is a word of our own, and rultlus, 
and spadix, which is synonymous with phoemceus — a 
word that, though Greek l>y origin, is naturalized 
with us — signifies the richness and brilliance of red, 
such as it appears in the fiuit of the palm tree when 
not very much burnt by the sun , and hence come 
the words spadix and phoemceus For the Dorians 
call a branch with fruit broken off from the palm- 
tree a spadix 

4 u Fuhus, however, seems to be a blend of red 
and green, in which sometimes the one colour, some- 
times the other, predominates as a poet, the most 
careful m Ins choice of words, calls an eagle fuhus, 
and jasper and wolfskin caps and gold, and sand 

1 Thee© words represent the shades of red tawny, auburn, 
brick red, purple red, golden red, orange red, date red 
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arennm fuhnm ctfulvum lemem; slcque Q Fnnlus w 
Annahbus acre Julia dixit Flatus contra udctur o* 
vmdi et rufo ct albo concrctus* sic jlctcenles comae 
et, quod mi ran quosdatn video, Jrontlcs olcarum ■» 
Vergilio dicuntur Jlauic Sic multo ante Pacuuus 
aquam Jlauwi dixit et Jlatum pulccrem, cuius ' ersus ' 
quomam sunt uieundissimi, libcns commemini 

Cerfo tauten pedem, 1 lymphs finnsjlflium ul pith crew 

Mnmbtts tsdem f qmhus Uhxx saepe pcrmulsi, abfaani, 

Lassiludineinque minuam mannam maUiludinc 
Ruhdus autem est rufus atrior 8 et nigrore multo 
mivtus Lit tens contra rufus color est dducidior 
unde ems qnoque nomen esse factum \ idetur Non 
ergo,” inquit, “im Taiorme, species rufi colons 
plures apud Grteoos quam apud nos nomtnantur 
Sed ne vindis quidera color pluribus ab »His, quam a 
nobis, vocabubs dicitur Neque non potuit Vergmus, 
colorero equi sigmficare \mdem volens, caeruleum 
magis dicere equum quam glaucum . sed ® a Ul 
verbo uti notiore Graeco quam inusitato Latino 
Nostns autem Latmis \ etertbus cassia dicta est, quot 
a Graecis yXavKw-'*?, ut Nigndjus ait, de colore cae i 
quasi caelia " 

5 Postquam haec IYonto dixit, turn 
sczcntiam rerura uberem verborumque eius c,e => 


1 Some editors read eedo tuum ptdein m* * — 

* See Verg Aen xi 7M i iv 201 , v« CSS , V1U 

741 , iv I GO (ey Lwr v 002) bat he also **} * v*. 
ourum (i 602) StrMOS on the passage vn 6SS tueai 
Troata as fpeakmg of galm u 

* Verg Art* tv 590, fp llnr (M. l v 4 

* Yrom the A tplra 
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and the lion nll /u/ruf ;* end so Quintus In his Anna, 
used it of hronre Hams, on tlic oilier hind, seem 
to he a cnmbmition of preen mid red nnd white 
thus tresses ere cilied Jlarentrs* nnd, what I fim 
suqinsing to tome, Verpd speaks of the leaves o 
nines ns (lame nnd *o, lonp before, Pacuvms 3 tilkci 
of water 4 nnd dust hemp (laws , nnd ns his lines nr 
most delightful, 1 willing!} rccill them: 

lleach me thy foot, that these same hands that balhci 
Ulysses nfl, 

Mai/ mith the yrllotr maters cleanse the yellorr dust, 

4nd tnth the hat it s soft stroking soothe thy meanness 
lltthtdut, houcscr, is a darker red with n large pro 
portion of Wick Listens, on the other hind, is t 
more tnnspircnt red, from which its name alsi 
seems to he derived* So jou see, ni} Tasonnus 
that more shades of red hn\c not distinctive mmei 
among the Greeks than among us Nor have the} 
more terms than we hive for expressing the coloui 
green either Vergil, having occasion to describe t 
horse as green, could have used the word caeruleus 
rather thin glaucus, but preferred to use a bettei 
known Greek word thin an unusual Latin one G Oui 
ancient Latin writers called that caesia, which ir 
Greek is yAamcuTris, as Nigidius 7 sa}s, from the coloui 
of the ska , as if caeha ' 

5 When Tronto had said this, Favonnus, comph 
denting him warmly on his abundant knowledge of 

4 Vergil calls the Tiber flam* (Am vu 31) and Horace 

* The word seems to be taken from a weed latum, which 
was rather jellow than red It is use 1 of the dawn by 
Verg Aen vu 26 

* ie caerule 1 i in the sense of green, for which see Pro 
pertins iv u 43 , Ovi 1, 1/ t xi 138 

1 1*\ thagorcan philosopher and grammarian of Ciceros 

time. 
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tiam exosculntus: “Absque te" inquit ,f uno forsitan 
lingua profecto Gncci Iongc onteissct: sed tu, nu 
Tronto, quod in versu Ilomcnco cst, id facis: 

Ka( vv kcv fj iraptXao’aas t; ap<ftrjf>i(rroi (Otjkos 
Sed quora omnia libens audit i, ijinc peritissinic 
dixisti, turn maxime, quod varietatem fhvi colons 
enarrasti, fecistique, ut lntelhgerem verba ill* ex 
annalt quarto decimo Emm nrooemssima quae minimc 
intelligebam . 

Verrunt cxtemplo plaade 1 marc marmore Jlaio : 

Caeruleum spumat mare conferla rale pulsunt 

Non emm videbatur, caeruleum mare cum marmore 
flavo convenire Sed quom sit, ita ut dixisti, flatus 
color viridi et albo mixtus, pulcherrime prorsus 
spumas virentis mans Jlavo marmore nppellavit. 


Ex Auu Gelui Nochbus Alhcts, xm 28 

Quod Quadrtgarttis cum multis mortahbus dixtt, QJl 
quid et quantum dijferret si dixtsset cum multis liomi 
mbus 

Veuda sunt Claudn Quadngarn ex Annahutn e»us 
tertio decimo 

Conaone dimissa Melellus in Captloltum ventl cum 
tnullis mortahbus mde quom domum praficucerctur tola 
ci lit as cum reduxil 


26S 


Editors read plaadum 
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facts and hfs felicity of expression, remarked, "But 
for jou alone perhaps the Greek language would 
ha\c come in first by a long way. But you, my 
Fronto, exemplify Homer's verse : 

Now had you passed me by in the race or made it a 
dead heat 1 

But while I listened with delight to all that you 
ha\e so learnedly said, }et I was especially pleased 
with jour analysis of the varieties of the colour 
flavus, and at jour enabling me to understand those 
most charming lines from the fourteenth book of the 
Annals of Ennius, which I never understood : 

They sweep forthnilh the tranquil water s yellow Jlon ; 
Churned by the close-packt jleet the dark-blue ocean foams. 
For the 'dark-blue’ sea did not seem to corre- 
spond with the * yellow ’ flow. But since you have 
told us that the colour favus is a blend of green and 
white, the foam of the green sea was assuredly most 
beautifully expressed by favo marmore ” 

"Many Men” and "Many Moutals** 

Afcr 143 a D 

Inasmuch as Quadrtgartus 3 uses the expression " tilth 
many mortals," nhat and how much difference it nould 
make if he had saul “ tilth many men " 

The words from the thirteenth book of the Annals 
of Claudius Quadngnrtus are : 

The assembly being dismissed , Metellus came into the 
Capitol trtlh many mortals : on his return home from 
theie he nas escorted by the whole city 

1 Horn II xxi i l 3S2 

* A lmtomn at the beginning of the first centonr * c. 
"ho wrote a hi«torj of Rome from Hi capture bj the Gauls 
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tiam exosculatus* f ‘ Absque te” inquit “uno forsitan 
lingua profecto Graeca longe anteisset. sed tu, nu 
Pronto, quod in versu Homerico est, id facis: 

kcu vv Ktv Tj 7rapeA.acro’as 77 ap^rqpurrov f.OrjKa’; 

Sed quora omnia libens audivi, quae pentissinie 
dixisti, turn maxime, quod varietatem flavi colons 
enarrasti, fecistique, ut mtelligerem verba ilia ex 
annnlt quarto decimo Ennu amoemssima quae rninnnc 
intelligebam 

Vcrrunt cxtemplo placide 1 marc marmot e Jlavo : 

Cacruleum spumat mare conferla rate pulsum 

Non emm videbatur, caeruleum mare cum marmorc 
fla\o con venire Sed quom sit, ita ut dixisti, flavus 
color viridi et albo mixtus, pulcberrime prorsus 
spumas virentis mans Jlavo marmorc nppellavit. 


Ex Ault Gelmi Nochbus Aliicis , xni 28 

Quod Quadngartus cum multis mortabbus dirt l, an 
quid cl quantum dijfcrret ti dtxtsscl cum multis homi 
tubus 

Veiida sunt Claudu Quadngani ex Annaltum eius 
tertio decuno 

Connone dimissa Melellus tn Captloltum rcnit cum 
multis mortahbus tnde quom domum proficuccr etur loin 
nnlat cum reduxit 

168 


1 Editors read plaeidi 
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facts and his felicity of expression, remarked, " But 
for jou alone perhaps the Greek language -would 
ha\c come in first by a long nay. But you, my 
Pronto, exemplify Homers verse : 

Now had you passed me by in the race or made it a 
dead heat 1 

But while I listened with delight to all that you 
have so learnedly said, jet I w as especially pleased 
with jour anal) sis of the varieties of the colour 
flavus , and at jour enabling me to understand those 
most charming lines from the fourteenth book of the 
Annals of Ennius, which I never understood : 

They sweep forthwith the tranquil water s yellow fow; 
Churned by the elose-paekt feet the dark-blue ocean foams . 
For the 'dark-blue* sea did not seem to corre- 
spond with the 'yellow* flow But since jou have 
told us that the colour favus is a blend of green and 
white, the foam of the green sea was assuredly most 
beautifully expressed by favo marmore " 

"Many Men” and "Many Mortals” 

Afer 143 a d 

Inasmuch as Qiiadnganus 3 uses the expression " ruth 
many mortals ,” a hat and how much difference 1 1 would 
make ij he had said " with many men ” 

The -words from the thirteenth book of the Annals 
of Claudius Qmdriganus are : 

The assembly being dismissed , Metellus came into the 
Capitol trtlh many mortals: on his return home from 
there he was escorted by the whole city 

1 Horn // xxiil 3S2 

* A lmtomn at the beginning of the firat century B c. 
who wrote a hi'torj of Rome from its capture bj the Gauls. 
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Quom is hber eaque verba M rrontom, nobis ei 
ic plensque alus adsistentibus, legerentur, et cuidani 
baud sane viro mdocto videretur mullts mortahbus pro 
homimbus multis inepte frigideque in histona nitnis 
que id poetice dixisse, turn Fronto illi, cui hoc vide 
batur 

"Am’ tu*’ inquit "aharum Iiomo rerum ludicii 
elegantissimi mortaUbus multis ineptum tibi videri et 
frigidum* Nil autem arbitrare causae fuisse quod 
vir modestus et pun et prope cotidi mi sermonis 
mortaUbus maluit quam homimbus dicere ? Eandem 
que credis futuram fuisse multitudinis demonstra 
tionetn, si cum multis homimbus ac non cum multis 
mortaUbus diceret? Ego quidem sic existimo, nisi si 
me scnptons istius ommsque antiquae orationis amor 
atque veneratio caeco esse mdicio fncit, longe lateque 
esse nmplius prolixius fusiusque in significanda totius 
prope civitatis muHitiidine morlales quam homines 
dixisse Namque multorum liominum appelhtio in- 
tra modicum quoque numcrutn cohibcri utqueincludi 
potest, multi autem mortal es nescio quo pacto et 
quodam sc. mu cnarralnh omne fere genus quod in 
emtate est et ordmum et aetntum et sexus compre 
bend unt. QuckI scilicet Quadriganus, ita ut res erat, 
tngi ntem et promiscam multitudinem volens osten- 
dtre, enm multis mortahbus Mtttllum in CapitoHum 
venKse dixit, *fi<^uTiKurrtpoy quam si cum multis 
homimbus dixiiset-*' 
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When that book and those words were read to 
I ronto, while I and man} more were sitting with 
him, it was the opinion of a person present, and one 
by no means mile trued, that it was absurd and frigid 
in a historical work to saj “with many mortals” in 
stead of “with many men, and savoured too much 
of poetry then said Tronto to him who had ex- 
pressed this view 

“Do jou, a man of the correctest taste in other 
things, afiirm that }ou think ‘many mortals’ an 
absurd and frigid expression? And do you suppose 
that a man so discreet and master of so pure and 
current a style h ul no motive for preferring 1 moi t ils 
to ‘men’* And do 3011 believe that it would have 
given the same convincing picture of n multitude of 
men if he had substituted mult is homtntbits for vi tilt is 
mortahbus ? Tor my pait, unless m3 love and rcvci- 
ence for that writer and for all the language ot our 
old authors blinds my judgment, I hold that, m so 
describing the concourse of ncnrl3 n whole cit3, 
‘mortals is an expression far and nw nj more ample, 
more comprehensive, and more copious than simpl} 
‘men lor the plnase multi homines can he con- 
tracted and compressed to mean quite n modi rate 
number, while multi morlnlcs in some mv st< rious 
way and by some subtle nuance inrludis nlmost the 
whole body of citizens of ever} class and age and 
sex And surely Qumlrignrius, wishing to <h scribe 
what was actual!} the fnct, the presence of n huge 
and mixed multitude, said that Mcttllm vu nt 
into the Capitol ‘with man} mortals more 
emphatically than If hi bail said ‘with many 
men * " 



Oil ILK MISCELLANEOUS 


En nos omnia quae Pronto dixit quom ita, utpar 
erit, non adprolnntcs tantum sed nduurantes quoque 
audtremus, 

“Videte tamcn” inquit "nc cxlstimctis semper 
atque omm loco mortalcs multos pro multis mor 
talibus esse dicendum, ne plane flat Graecum illud 
de Varronis Saltra proverbmm to irl rp <{><**$ / u / >ov 

Hoc ludicium Trontoms, etiam in pan is minu 
tisque vocabuhs, non praetermittcndum putavi, ne 
nos forte fugeret lateretque subtibor buiuscemodi 
verborum consideratio 


Fx Ault Gelui Noctibiis Allicts , xrx 10 

Eerbn haec praeter propter in usu volgart prodila eltam 
Enmi fuisse 

1 Memini me quondam et Celsinum Iulium Nu 
midam ad Frontonem Cornelium, pedes tunc grauter 
aegrum, ire visere Atque ibi qui introducti sumus 
ofiendimus eura cubantem in scimpodio Graeciensi 
circum undique sedentibus multis doctrina aut genere 
aut fortuna nobibbus vins Adsistebant fabri aedium 
complures balneis novis mobendis adhibiti > ostende 
bantque depictas in membranubs vanas species bal 
nearuni Ex quibus quom elegisset unam formam 
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When we were thus listening to nil this that 
Fronto said, ns was natural, not only with approba- 
tion but with admiration, he added : 

“Take care, however, not to think tint multi 
mortalcs should be used always and on e\ery occasion 
for mullt homines, tint the Greek pro\erb from 
Vanro’s Satire, myrrh -oil on a disk of lentils, nia) not 
be actually exemplified. 0 1 

This criticism of Tronto’s, though concerned with 
trifling and unimportant locutions, I thought worthy 
to be recorded, that we should not fail, perchance, 
thiough neglect or inadvertence to apply a nice 
discrimination to words of this kind. 


On practei propter 

That the expression praeter propter, tihtch has come to 
be a vulgarism, is Jound m Ennius 

After 143 a n 

1. I remember that Julius Celsinus Nunuda and I 
once went to call on Cornelius Tronto who was at 
the time suffering from gout When nc were 
admitted, we found him tying on a pallet-bed of 
Grecian pattern with man} persons eminent for 
learning, birth or fortune sitting round him Several 
architects, called in for the construction of a 
new bath, were in attendance, mid thej were ex- 
hibiting various sketches of baths drawn upon little 
scrolls of parchment. When he had chosen one 

1 A proverb for *' wasting a good thing", roe also Cic Ad 
Att i 10 


»7J 



01 MR MISCELLANEOUS 

ipsum dc quo quacrcrctur scriptum esse, ct a 
nmticis contamm m limits aolitum qtmm cn * r j aI ? 
Quocircn statim profcrri Iphigcnutm Q I nmi iu c 
In ci as tragocdiac choro inscriptos cssc ho$ versu 
legunus : 

Oho qui nescil ult , phis negoltt 

1 1 abet qitam quoin 1 d negohum tn negolto 1 

\am cut quod agal mditutum esl, nttllo negotto 

In a git, id sludet, tbi mcntem atque animism dcleclat su t,m 

Otioso tn otto animus nesctl quid i eld 

Hoc idem esl , neqtte- dotnt nunc nos nec tntlihae sutnu , 

Imus hue , hinc iliac , quoin iliac i entilin' si tre tlltnc la c • 

Incerte eiral animus, pracicr piopter ulam uvitur 

5 Hoc ubi lectum est, turn deinde Fronto 
grammaticum nm lalnntem 

‘ Audistme, inqtnt, “magister optime, Ennium 
tuum dixisse praelei pioplcr, et cum sententia quul eI11 
tali, quali sevenssume philosopliorum esse obiur 
gationes solent ? Petimus lgitur dicas, quoniam ae 
Enniano nm verbo quaeritur, qui sit notus huius 
versus sensus 

Incerte erral animus, pracicr propter vitam vtvtiuf 

Et grammaticus sudans multum nc rubens null 
turn, quom id plenque prolixius ndei ent, exsurg 1 > 
et abiens <{ Tibi, inquit , (C Fronto, postea uni dicam, 
ne inscitiores audiant et discant 

Atque ita omnes reheta lbi quaestione verbi co 

surreximus 
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1 Merry reads negotiosod utitur ntgoUo 
4 Merrj reads idem <Aic> at tuque. 
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thnt the meaning was m n rule rather tangled than 
unravelled In the grammmnns. So lie desired the 
l phi gent a of Q Ennius to be brought forth w itli ; and 
in a chorus of that tragedy we rend these lines: 

lie rrho cm t use not case more labour has 
Than tehen his labour in his labour lies. 

For he trho docs trhat he has planned makes it 
Xo labour , heart and mind delight thciein : 

In idle ease the heart htons not its tush 
So tie : at home tre are not nor abroad , 

This tray tre go, then that ; no sooner come, 

IVe tush to go elsenhere , tic t act llalc. 

And hie but there or thereabout our life. 

5 When this passage had been read, P ronto turn- 
ing to the grammarian, who was now feeling un- 
comfortable, said : 

“Do you hear, excellent master, that jour friend 
Ennius has used praelcr propter, and in a sentiment 
ns dignified as the severest scolding by philosophers 
could be ? We beg you, therefore, since we are 
enquiring about a word used by Ennius, to tell us 
what is held to he the meaning of this verse 

Incerle erral animus, pracler propter vitam uittur.” 

And the grammarian, sweating profusely and 
blushing profusely, as most of us were laughing 
heartily at Ins dilemma, got up and, as he w ent out, 
said,"! will give jou an answer some time when you 
are alone, as I do not wish the more ignorant 
listeners to hear and profit by what I say.” 

After this we all rose up, leaving the discussion of 
the word there. 
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Lnberio ignobilm nlmis ct aordcntm in usum linguae 
Lattme intromtssa sunt ' 

4 lum Festus Postumius grammatico cuipiam 
Latino, Trontoni fnmihnn, "Docuit” inquit "nos 
Apolhnaris nnnos \erbura Gnecum esse, tu nos 
doce, in quo de muhs nut equulus humihonbus 
volgo dicitur, anne Latinum sit, et apud quem scrip 
turn repenatur? " 

5 Atqui die grammaticus, homo sane perquam in 
noscendts veteribus scnptis exercitus, " Si piaculum 
inquit "non committitur, pracsente A poll man, qui 
de voce ulla Graeca Latinave sentiam dicere, audeo 
tibi. Teste, quaerenti respondere, esse hoc verbutn 
Latinum, scnptumque inveniri in poematis ^ Helvn 
Cinnae, non ignobihs neque indocti poetae ; ver 
susque eius ipsos dixit quos, quomam memoriae nu n 
forte aderant, adsenpsi 

At nunc me Cenimana per saltcta 
Btnts rhedn rapit citato Hants 


GuaTiarum Actio in Senatu pro 

CAnTHACiNirN«im s 1 


Sicut Rhodum condidisti Ceteros omnium popu 

1 Found by Mai in a palimpsest { Cod pilot fi! 

an 1 46). Only the last 400 or bo letters from the end 01 
apeech are consecutively decipheral le out of aliout ^ ow 
The ecatterel words le^iMe from the rest of th® B P eeC » 
contained a reference to the Carthaginian aea power afld 
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the much too mean and vulgar expressions brought 
by Laberms into use m Latin ” 

4 Then Postumius Festus, turning to a Latin 
grammarian, a friend of Fronto's, said, “ Apollmaris 
has told us that natti is a Greek word Will you 
inform us whether, as commonly used of mules and 
sm ill horses, it is a Latin word, and in what author 
it is found*” 

5 And the grammarian, a man w ithout a doubt 
exceptional^ versed m the writings of the ancients, 
said, “If I am not guilty of criminal presumption in 
sajmg, with Apollmaris present, what I think of 
any Greek or Latin word, I tenture, Testus, m 
answer to 3 our question to say that this word is 
Latin and is found written in the poems of Hcluus 
Cinna,* no mean or unlearned poet, ’ and he recited 
his actual verses, which, as they happened to stick in 
m 3 memory, I have added 

Now smflly past Cisalpine willow-thickets 
My phadon and pair of jennets whirled me 


Sieecii of Thanks in the Sfnate on dehalf of the 
Carthaginian 1 * AonnE«s to Antoninus I’ius 

About 153 a d 


lust ns \ 011 rebuilt Kindts \\hntt\er Gods there 

1 The poet slam b} mistake for the conspirator Ciena at 
the murder of Caesar 


empire, to t'di ton's eri', to a ihnne and pos* Llr, a* Mai 
tl u Vs to the tiler I au'lina. The dota m the las' 1 10 
*■*1 rtseui the actual letters loat. 

381 




OTHER M ISCEIX ANEOUS 


lorum atque omnium urblum dcos precor quaesoque 
lit silutcm tuim, qua impcnum popuh Ronnni nos- 
trique s-ilus ct pro\incnrum ct omnium gentium nc 
nationum libcrtos dignltns securitns mtitur, m longa 
tempora protegant ct diuturnius te saltom sistant, 
ntque urbes ita ut incolumcs smt in . « imum 
. . rcstituas . . ntque praccipuos tirtutes con- 
sen ent <ut> Latim noimms . . omnmentum . • 
ciusa tein • • • • nostrarum sarnrum fortunaruir 
subsidium 

Ex Octal 10 Minl'cu Telicis, ix. 8 

ETde conuvionotum est* passim omnesloquuntur: 
id etiam Cirtensis nostn 1 testatur oratio* — 

*‘Ad epulas solemm die coeunt cum omnibus 
libens soronbus matnbus sexus omnis homines e 
omms aetatis Illic post multas epulas, ubi convi 
vi um caluxt 2 et incestae libtdinis, ebrietatis 3 fervor 
exarsit, cams qui candelabro nexus est, lactu ofFuiae 
ultra spatium lineae, qua vinctus est, ad impetum et 
saltum provocatur • sic everso et extincto conscio 
lumine impudentibus tenebns nexus infandae cupi- 
ditatis involvunt per incertum sortis, et si non 

1 ep Mm. Fel xxxi 1 Mcdeisto(eonnino) rt titus Fronton™ 

ut r’ffirmator trstunomum fret' t'd conrtcium ut orator aspers 
a Or incalttit Naber read* c^alnti 
* Hildebrand would read ebriolaus 

1 Nothing more in known of this speech or the attitude of 
Fronto towards the Christians Some of these were P°* 0 
death under Lollius Urbicus, tbepme/ urtn at Rome in i*i-> 
and agam under Rusticus in 1G3. Had Fronto gone to Asia 
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be of all peoples and of all cities I pray and beseech 
to guard for long 3 cars to come 3 our health, on 
"Inch is based the empire of the Roman People and 
our safet3 and the liberty, dignity, and security of 
the provinces and of all races and nations, and to 
keep you safe far into the future, and the cities so 
that they be unharmed . . . may you restore 

* . . . and may they keep their conspicuous virtues 
(to be) . . an ornament of the Latin name .... 

the mainstav of our changing fortunes 


The ‘‘Incestuous Banqufts * of hie Christians 

And about their banquet the facts are known 
they are common talk everywhere the speech 1 of 
our fellow citizen from Cirta also bears witness to 
them — 

“ On a regular day they come together for a feast 
with all their children and sisters and mothers, per- 
sons of both sexes and of every age Then after 
much feasting, when the banquet has waxed hot 
and the passion of impure lust and drunkenness has 
been kindled in the company', a dog winch has been 
tied to the standing lamp is incited to jump and 
bound up by a little cake thrown to it beyond its 
tether The tell tale light being by this means cast 
down and extinguished, the guests under cover of 
the shameless darkness embrace one another in 
their unspeakable concupiscence, as chance brings 

M proconsul in 154 (see 1 p 237) ha would hasc 1 id to 
deal with the incident of Pol,) carpi martyrdom Ihe 
accusation of Butor a 2«*»ra against the Christiana w&a com 
mon t aee Tert Apvl ui , Justin, Apol i 20, etc. 

* S 3 
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onmes opera, conscientia tamen piriter incesti, quo- 
niam \oto universoium adpetitur quidquid iccidere 
potest m actu smgulorum ” l 


Ex M Antonini libro Pro Rebus Suis, i. 11 


flapa. &povT toyos to cTior^aai, 0?a i) npamKTj (3a 
(TKavia Kat srouaXtii *ai v— o*p ten s *al ort w? imrav oi 
Ka\ou/icvot ourot Trap* vfxiv "EvirarpiSat aoTopyorcpot Td»s 
€1<TIV 

1 * * 1 n Mm Felix 

• Tin estein 
. ar in style to 

this extract, and probably came from the same source 
Another quotation from Fronto’s speech against tho Chris 
tians maj 1 e p msibly found in a sentence JSr don On 
gimbus, x\ 2, 4G {lie ca cere a coercendo dido) lit perqrarcan 
potvis amonns Inns qunvi cotrcen tndcretur. The words cer 
tainly read like Front o’a. 



REMAINS OF FRONTO 


them together, and, if not m fact jet in guilt, all are 
alike incestuous, since whatever can result by the 
act of individuals is potentially desired by the wish 
of all” 


Wiivr Marcus learnt from Fronto 

About 176 ad. 

From Fronto 1 to note the env), the subtlety, 
and the dissimulation which are habitual to a tyrant; 
and that, as a general rule, those amongst us who 
rank as Patricians are somewhat wanting in natural 
affection i 

* Ho learnt other and e\ en better things from him , see 
i p 17 

a See Ad Vcrum t h 7» and Just Instil, ii 18 fr. 
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MARCUS AURELIUS 




INI UOnUCTlON 

Marcus ab L*rrrrn-\\ niTLn 

Perhaps the more interesting part of the Tronto 
correspondence is that which contains the letters of 
Marcus and Pius Put we cannot fairly judge of 
their epistolary style from these alone Philostrutus 
savs 1 that “in Ins opinion the best letter sinters for 
style Merc oi kings the deified Marcus in the 

letters lie w rote himself, for the firmness (to cS/kuov) 
of Ins character Mas reflected in Ins writing by his 
choice of language , and of orators Herodes the 
Athenian, though by his over atticism and prolixity 2 
he often oversteps the bounds proper to the epistolary 
style " 

Marcus avas a prolific letter writer According 
to Capitohnus 3 lie defended himself against calumri} 
hy letters To Ins friends he sometimes, as we sec 
below, wrote three times in one day On one occasion 
he tells us that he had dictated thirty letters/ but 
these were probably official correspondence Nearly 
200 of his imperial rescripts are extant, which though 
interesting would be out of place here Many are in 
i EpwtUa, p *?64 Kayser 

“ We have only one letter of his and it certainly is not 
prolix for it consists of but one word, addressed to 

A\ ldius Cassius when he revolted 
. -Afar xxn 6 , xxix. 5 , cp xxm 7, 9 
See i p 185 
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the form of letters 1 They contain character^ ic 
savings such as “No one has a right to let Insown 
negligence prejudice others’*; 2 “Let those who have 
charge of our interests know that the cause of liber ) 
is to be set before any pecuniar} advantage to our- 
selves”, 3 “ It would not be consistent with humani i y 
to delay the enfranchisement of a slave for the sa e 
of pecuniary gain”; 4 “It would seem beyon 
measure unfair that a husband should insist upon a 
chastity from his wife which he does not practise 
himself”; 6 “Nothing must be done contrary to Ioca 
custom " r 

In answer to UIpius Eurj cles, c curator of Ephesus, 
asking what should be done with old decayed statues 
of preceding emperors in the Ephesian senate house, 
we find the interesting pronouncement, “There mus 
be no re-working of the material into likenesses o us 
For as we are not in other respects solicitous o 
honours for ourselves, much less should we penni 
those of others to be transferred to us As manv ° 
the statues as are in good preservation should >e 
kept under their original names, but with respect 
those that are too battered to be identified, perhaps 
their titles can be recovered from inscriptions on 
their bases or from records that may exist in 
possession of the Council, so that our progeni 0 
ms) rather receive n renewal of their honour t ia 


*' My dearest Saxa,” etc Digest, ilnii 18, 1, I 27* 
i xtx 5, 3, etc 

* D <yst, H 15 3 * Juat Jnst in 11 

4 xL 5. 37 

* Aconitine, d* Adult H 8. 

* An inacnption found at Fnheana dated 16* a D. y 5 * 

fkiUrr.ArcKdol 1913.ii Ul Dittenh 508. Arur tp* 

II 131 
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its extinction through the melting down of their 
images ” 

There are, besides, two or three inscriptions and 
one papyrus, nil much mutilated, 1 recording letters 
or rescripts of Marcus one in 1G3 to Pontius Laelianus, 
consul of that year It contains a rare word y Xtatmo 
tcofiov, rejected by Phry melius 2 

Besides tlie above there are extant only two letters 
or parts of letters that are certainly genuine Follow 
mg these are two letters from Christian sources, the 
letter to Euxemanus Publio with respect to Abercius, 
bishop of Hieropolis, and the letter to the Senate 
purporting to give a report of the “ Miraculous 
Victory’ over the Quadi The fact of the victory 
with the unexpected salvation of the Roman army is 
certain, but the heithen writers attribute it to the 
prayers of the emperor or the incantations of an 
Egyptian magus 

Alter tlu sc two letters come ten short epistles, or 
parts of such, which would be of considerable in- 
terest if their authenticity were established Till 
comparatively latelj they were accepted unquestion- 
ingly, and afforded material for charges against 
Marcus They are all found in the Scriptorcs 
Hislonae Augustae , a late compilation of the fourth 
Century, intended as a supplement to Suetonius’s 
Lucs of the Caesars, and attributed to various 
authors 

But in spite of Renan and Waddington and Naber 
and others, who ha\e quoted them as eudence, they 
cannot he regarded as genuine They contain several 

1 Boeckh Inter Grate i 1319, Kaibel Hid iti 39a, 

*' 393 v 4-16 Atgt.pt Urbundm i 74 , Grtec A Urlunden 
(Faum| i 74 

* R&tbel, GrttX. Ins: i\ 1534, Pkrjnichm 93, AB 32. 
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later words, and their style Is rhetorical and unworth) 
of the subjects treated The puerile placing upon 
words, A vidius . . avtdus, etc beti ays their artihcia 
character Writing of Cassius, the general w 0 
conducted the Parthian war to a successful conclusion 
and afterwards in 175 rebelled against Marcus, tic 
latter is represented as quoting yvuJ/xai from Suetonius 
instead of giving his own opinions Moreover lac s 
mentioned in the letters are at variance with what is 
know » from other sources Tor instance, Marcus vv as 
not in or near Rome in 175, as required by t e 
Faustina correspondence; nor was Pompeianus, nis 
son law, consul in 17G, nor was Lucius ever spoken 
of as grandson of Pius, but alwajs as his son ^aru 
the brother of Marcus, nor could Fndilla in 17*» uc 
alluded to ns puella urgo, for bj tint time she won 
have been twent) five and almost certaml) married 
It Is also incredible that Avnhus Cassius should 
have contemplated revolt, and so openly ns to arouse 
definite suspicions in the mind of Vcrus, so long 
before the actual outbreak \\ e know from I ronto 9 
letters* that Verm and Cassius were on excellen 
terms as late as 1G5, and Tronto’s own letter to 
him shews the estimation In which he was then held 
When Callus revolted, Marcus f« It it deeply 
the defection of a friend 5 I qu dly rhetorical an 
fictilh s Is a letter said to he from Cassius to n * 
*• n in law * “ Marcus Is assuredly an excellent man, 
b it while he covets a reputation for elemenev, 
lets th r*e live whose live* he does not »Pl rovf . 
W 1 ere Is I i ri a Ca»slus, s»h »se name I bear in 

* 1 1 1 e* i a 

* l > 111 ! Zi 


* II .finvui, I 6 
ii li. i ( rCt Cun II 
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Where the great Marcus Cato tlie Censor-* Where 
all the discipline of our ancestors ? Marcus Antoninus 
philosophizes and enquires about first principles and 
about the soul and about what is honourable and 

just, and lias no thought for the State 1 You 

have heard of the praefeclus praclono* of our philo- 
sopher, who was a beggarly pauper three dajs before 
he was appointed, but has suddenly become rich — 
whence, pray, if not from the \itals of the State and 
the property of the prowncnls ? 5 Well, let them be 
rich, let them he opulent the} will serve to fill the 
public treasury ” By a commonplace of the rhetorical 
schools Cassius in another passage is made to liken 
himself to Catiline and Marcus to the dialognta 
(Cicero ) * 

However there are some touches in the corres- 
pondence which are true to character, such os the 
words attributed to Lucius, “ I do not hate the man," 
which are in keeping with lus well-known bomtas, 
and the “Perish nvy children" of Marcus, which lie 
might well have said But he is not likely to hate 
quoted Suetonius or Horace, to the latter of whom he 
took a dislike * in his }ounger da}s The fabricator 
of the letters was perhaps Aemihus Parthcnianus, 
a writer of the third or fourth centur) . 

* Contrary to fact , see Iferodian, I 4, 8 2, and Dio, quoted 
•dxw e 

1 Bsssaeua Rufus is meant lie was prarf pratt ICS 177 

* But see Dio lxxi 3 3 

4 For the whole question of the authenticity of thr»* 
WtUrs see Ctwalma, D' F\ i«'wfaru» yuuf a mjOn'i » 
nne Aujut at yrvftrun urfdt. 

‘ Seel p 133. 
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later words, nnd their style is rhetorical and unworthy 
of the subjects treated The puerile playing upon 
words, Audius . . audits, etc betrays their artificial 
character Writing of Cassius, the general who 
conducted the Parthian war to a successful conclusion 
and afterwards m 175 rebelled agatnst Marcus, the 
latter is represented as quoting yna/nu from Suetonius 
instead of giwng his own opinions Moreover facts 
mentioned m the letters are at lariance with what is 
know n from other sources Tor instance, Marcus was 
not in or near Rome in 175, as required by the 
Faustina correspondence; nor was Pompeianus, his 
son law, consul in 176, nor was Lucius ever spoken 
of as grandson of Pius, but always as Ins son and 
the brother of Marcus, nor could Fadilla in 175 be 
alluded to as pitella rxrgo, for by that time she would 
have been twenty fi\ e and almost certamh roamed 
It is also incredible that Andius Cassius should 
fiave contemplated re\ olt, and so openly as to arouse 
definite suspicions in the mind of Verus, so long 
before the actual outbreak. We know from Fronto s 
letters 1 * * that Verus and Cassius were on excellent 
terms as late as 165, and Fronto’s own letter* to 
him shews the estimation m which he was then held 
When Cassius re\o!ted, Marcus felt it deeply as 
the defection of a friend 5 Equally rhetorical and 
fictitious is a letter said to be from Cassius to his 
son in law * “Marcus is assuredly an excellent man, 
but while he co\ ets a reputation for clemency, n e 
lets those lne whose lues he does not npproie 
Where is Lucius Cassius, whose name I bear in iam? 

1 Ad i er ii 3. * Ad Anitas, t. 6 

* Dio, l«i 24 

4 \ ol-atms Gallicanus, f'U. And Cass 14 

* 9 - 
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Where the great Marcus Cato the Censor? Where 
all the discipline of our ancestors ? Marcus Antoninus 
philosophizes and enquires about first principles anil 
about the soul and about what is honourable ami 

just, and has no thought for the State 1 You 

have heard of the pro e feet ns praetorio* of our philo- 
sopher, who was a beggarly pauper three days In fore 
he was appointed, but has suddenly become rich— 
v. hence, pray, if not from the \itals of the State and 
the property of the pro\ incials ? 8 Well, let them be 
rich, let them be opulent : they will serve to fill the 
public treasury." By a commonplace of the rhetorical 
schools Cassius in another pissage is made to liken 
himself to Catiline and Marcus to the thntngntrt 
(Cicero) 4 

However there are some touches in the corres- 
pondence which are true to clmractcr, mi< h as the 
words attributed to Lucius, " I do not bate the man," 
which are in keeping with his well-known bontfai, 
and the u Perish my children" of Martin, which he 
might well have said But he is not likely to have 
quoted Suetonius or Horace, to the latter of whom lie 
took a dislike 6 in his younger days The fahrliator 
of the letters was perhaps Aunllhis Parthcnlnniifl, 
a writer of the third or fourth century. 

* Contrary to fact ; eec ITerodian, 1, 4 , $ 2, and Dio, <juota<1 
above. 

8 Banflaena Kufus Is m^int Hew* npru'f prarl IfiH 177 

* But >+» Dio, lxxi 3 3 ... .. 

1 For the whol* miction of the authrntMty of the«e 
1-tV r* ree Cswalina, /> f'pUtularuTfi quat a rrij tori' u» 
f U* or Vis Aujut at yrufiruntur fiU. 

‘ See i p 139, 
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JKoeckh, /riser. Grace. 3176 

Mapicoc AvptyAios Ka ? cap avroKparopos KaArapot 
l*4rov AtWtou *A$ptnov ’AvrwrtiVov Sc^aerro? varpo^ 
iraTp/Sov vios, «£owrta?, uiraros to fi, <rwo- 

8tp tu 7T«pt Tor Upitrea Aiwacror ^ac/ortv 
€ Eurota vptur i)r <i <8ci'£ao-#c mnijtrdivTvs poi ytvnjOl rros 
vu>v, cl kqi crcptoj tovto aire/fy, ovSiv rjrrov <f>avipa 
cy«V<To. 

To ip/)<f>tcrpa lrr(ypa\Jj€v T. ’AtciAios Mo&pos 8 xpa- 

TIOTO? Ill 0» 7rarO? Kai <f)t\o? flP<t)V. 

EppCxrda i u/aS? fiovKopai. Dpo * KaA. 'AvpftA. atro 
Awpiov. 

T?;v ^7j-iypa<£r;r Tronjo-ai-ro? JI. *Avruitbv 'Apnpa, 
8(op(aV Tap i ci oitot SoiAiriKiov Pou</>eiVov. 


Ex Piiilostrati Z'l/ix Sophislamm, p. 242 (Kayser) 

f ^ CT “ Ta ^ tj) ITatTioi ia SiijraTo ptv 6 “Hpoftof & * 7 ? 
Attivq irtpi Toi t <£iAtutois <uuru> Sijpotf? MapG0“> ,a * at 


1 Tht* {n«/«rl»>n^ — . ,4 — „ r. - I ,, c , , -onling 

' " ' ' ■ • . , i ), who 

* ■'*■'* ■ ’ 'e'j* riptinn 

in tho £xh edm of Herod ea *t 01j ra pU •“■«« Hewau, ii. &S03. 
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Marcus to the Gunn or Diomaus Hniscus at 
Smyrna 1 , 

March 28, 14 < a.D 

Marcus Aunrtius Ca^ar, son of the Emperor 
Caesar Titus Atlius Adnuius Augustus, Totlicr of 
lus country , in\ ested with rnbumtiin I*o« cr. Consul 
for t!ie second tunc, to the Sjvnod of the Guild of 
Dionjsus Unstus, greeting: 

Your good mil which )ou shewed in congratu- 
lating me on the birth of a son , 2 even though the 
issue belied our hopes, was none the less manifest. 

T Atihus Maximus, the most honourable proconsul 
and our friend, inscribed the decree 

I wish )ou farewell, from Lori urn, the 28th March. 

The inscription was made b) M Antonins Artemax, 
Sulpicius Rufinus being honorary treasurer 

Marcus and H erodes Atticus 

17G A D. 

After the events in Pannoma 3 Herodes lived 111 
Attica in his fivounte denies of Marathon and 

There is a difficult} about the birth of tins son, as Capit 
Vxt Mara, vi 6, says that Marcus received the Tnb rot 
on the birih of a dauyhtrr, and yet we know he received it 
m 147 The daughter was born in 146 

For these see Marcia Antoninus in the Loeb aeries, pp 
3GQ ff. 
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Kq«^tcrtcu ( ai-rov n;t iralTa^o^o- uorrjTol, o' 

T ‘“>' Aojm- ;$„!rov 'ACl',Ul(l. 

Ilcipai Si aC-rS uq Sm Ta <V 

tw OiKarrnipiui, ri/irft rpiic atTui* tiriOToAijl’ o?< a-o 
Aoymt J XX’ f r ,X w , t y^, 

TOU OlKCTl CVTW cVlCTTCAAot icairoi TO l rpO TO? 

\poio> 0 a/ta ov-ru ypa<£t«v, iy Kai Tpcty ypapparo^dpou 

<i.)S>«cVFai ruri T-a/ aFrJ. , ar J „;S„5 

uXXiJXtuv.” 

Kat o avTOKpurwp Sta rXuonjv ptv kcu v~tp vXttovutv, 
OavpaviQv Sc ^ 0 oy cyKaru'/tt&ty Toly ypdppaxni, irtoruXt 
rrpot roy HpuS>;i, <Sv cyaj ra £wtc» oftq Toy rapovra 
/tot Xayov i^cXuv tt}? trtoroXiJy 8 r)\wo-<t) to piv 8 t] 
rpooiptov twv cVccrraX/tc'iwv “ Xa?pl /tot, <£t'Ac 'HpwS,; ” 
SiaAc^fftty Si vrtp tojv too roXc/tov xct/taStW, cV oty i/v 
Tore, /cat ti]V yviatKa oAo^ipa/tcvoy apji aurw TtOyeu/vav, 
curtox t« ti teat irtpt Tijt tov oro/taroy d«r0cveta? e^efijy 
ypa<j6cr “ 2ot Sc iytat'vetv re cu^o/tat Kat wept c/tov wy 
cwou trot Stavocta-flai, /t^Si ijycur&u aSiKcurtfat, tt Kara - 
^wpatray Ttvay Tuv ertov wA 77/1/1 fXovvTay KoXatret <V 
aurou? cxpTjcnxfnjv dj r oto'v T c cjrteiKet. Sta /tiv 817 rnvra 
/t^ opytfov, et Se ti AcAuTn/Ka ere § XrmZ, drainjcrov ir<*p' 
i/tow StKay tv ru t «p <3 r^y tv atrret ’AOrjvas it /xucmjptoty. 


*96 


See Atil Gelhus I. 2 , xvm 10. 


MARCUS AURLLIUS 

Cephisia, 1 attended bj joung men from every qimr 
ter, who tratclled to Athens from a desire to hear 
Ins oratory 

Wishing to make trial whether Marcus was 
angry with him owing to what had occurred at 
the trial, 2 lie sent him a letter not containing 
excuses but a complaint, for he said that “he 
wondered for what reason Marcus no longer wrote 
to him, though in times past he wrote so often 
that on one occasion three letter carriers reached 
him on a single day, one treading on the heels of 
another 

And the Emperor at greater length and on greater 
subjects, and putting a wonderful amount of charac 
ter into the letter, sent an answer to H erodes, from 
which I will extract whit bears upon my present 
subject and quote it I lie letter opened with the 
words “Hail, m) dear Herodes , and after speaking 
of his winter qu irters after the war, in which he was 
at the time, and lamenting the wife whom he had 
lately lost, 3 and sajing something also about his 
bodily weakness, he went on as follows “But for 
>°u 1 pray that jou may ha\e good health, and may 
think of me as jour well wisher and not consider 
\ ourself wronged because, detecting some of your 
household in wrong doings, I punished them in the 
mildest way possible Be not angry with me on tins 
account, but, if I have done jou, or am doing you, 
anyinjurj, ask satisfaction of me in the temple of 
Athena in the Citj * during the Mjsteries For I 

* See reference in note 3 n 295 
^ Halalae in Asia Slmor, during the winter of 

4 At Athens. 
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titrtfiq outw ra. r!av XpurriavCiv, is Satpovuvras re tan 6a i 
Kat totrovs aXXas evKoXirara 6(pa.Tr€vciv t r ovtov Kara ro 
avayKaXov ypeU XPV£ OV7( *’ Ovakiptov /cal B atratavov 
pa.ytaTpia.iov s Tab' Ouojv rjutuv btfitfitKitaV iniptyapev rov 
avSpa ptr atSous Kat Ttp*}<; aird.cn)<i is r/par dyayftv. 
KeXcvo/tcK ovv Tp o-fi aTtppoTijTi iriiaat tov avSpa ovv 
TrpoOvpia. TrdtTQ irpos rjpat a<f)tK((T$ai, cv ct’Sort is ov 
ptTptos crot K<tV<rai trap* rjpiv Kal vrrep tovtov 5 bratvot 
c ppuxro. 


M apKOV BatriXcws tVtfrroX^ irpbs -n)v o-uytfXijTOV, iv p 
paprvpti XpiaTiavovs a mo vs ytycvrjaBat tt}s ukt;? 
avroiv. 


1. AxTOKpiirmp Katcrap MapKOf Av/nJXtos 'A vrwvttot 
Tcp/taviKos riap^tKos SappartKOS Si jpta ‘Pw/taiW Kat tt) 
Upq. ovyK\rjTo> x a V ,(lV ‘ - 

&avtpa. vptv Inolpaa ra tov ipov vkottov peyiQi), onota 
iv tj} Tepaavta in Tftpta’Tdtrtta^ Sia ireptfiobys <Va*oXov- 
Oppar a eVonytra iv tq piOopty. Kapwv Kal tt afW> ^ 

1 Sylburg has bo jested tint these words should be 
Kot/<(8ctf>’ xal Zappar&r. The MSS. have exaOlv. 


* Marcus in his ThotpjKU professes disbelief In eTorcitnt 
(i. C). This is only one proof out of man) that this ' , er ,* 
a Christian forgery. Christian tradition was strongly • 
fas our of Marcus. Baromos early in the set enteenth < en **'*7 
had in his possession a letter purporting to he from Auerci 
tO I' 1 J J.-- a. . 1 . v.. T«.t 


175 . 

held. 


in 174. 
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man of such sanctity among the Christians ns both 
to cure those who are possessed bj demons 1 nnd 
easily heal all other diseases Having imperative 
need of him wc lnvc sent Valerius nnd Bassianus 
representatives of our officials for sacred things, to 
bring the man to us with all reverence and honour 
Accordingl) we bid jou with jour usual firmness to 
persuade him to come to us with all speed, and jou 
know that tins, too, will gam for jou no little praise 
from us Fireuell 


1 he Lettfr 2 of the Emperor Marcus to the 
Senate in which he testihfs that the Chris 

TIANS WERE THE CAUSE OF THE VICTORY OF THE 

Romans 

? 174 A D 


1 The Emperor Caesar Marcus Aurelius Antoninus 
Germamcus Partlncus Sarmaticus 3 to the People of 
the Romans and the Sacred Senate, greeting : 

I made known 4 to jt>u the greatness of my enter- 
prize, and vvliat tilings I did in Germany after the 
critical occasion of mj being hemmed in on the 
frontier, in dire distress and suffering, when I was 

* Though this letter is certainly spurious jet there must 
* iave ^ >een a re P or t to the senate ty Marcus on the remark 
a a T* c * or y B nne d over the Quad), of which both Christian 
and heathen writers make mention The latter attributed 
the victory to the prayers or merits of the emperor, the 
Christians to the intercessions of the soldiers of their religion 
m the Lecnofulminaia, called from their success fulminatnz. 
it is curious, however, that this legion (twelfth) is not 
mentioned here The commander was probably Pertinax 
'® ee Chrontcon PascJ ale), not Pompeianus, the son in law of 
Marcus The word tpiKorrts (serpents, i e standards of 
cohorts) is also used by Lucian Qnom ITisL 29 It here 
stands for the name of the barbarian regiments or divisions 
(Dntiigi) For the victory see Claudian De tert Consutatu 93 
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tv^tcrOai Ot uj, u iyu iyyi ootT, eiflews vSwp 15 <0X01^1 
oipaiJ0ci, iri piv ijpd^ \pvxpoTa 70 v, iri Si Tot-? 'PmpfUUV 
imfi ouXous ^dXo£a npwSij? uAAa xai 0cov rap 4 
ounav cV cu^ yu o/Kti'rjv rapavrixa w* avw€pf3\yrov 
axaroAuTou . . . . l 

4. Avrdflev ovy ap$ap(ioi {rvyxwpTjcrwpev roh toioltOI? 
cTvcu Xpiartaiots, ua prj xatf* ypiuv rt toioitqi atnj<r 
apuoL o7rXov ertru^wct. tov Si tdioDtoJ' «np/?oiActW) 
Sia to toioZtov cTrai, Xptoriai ov pr) iyKaXtitrOai- €i Si 
dpiOeCij Tie cyxuXwi’ t<j> Xptortavw on Xpiariayo? can, 
Toy piy irpoirayopdov Xpicrriavov vpoStjXov that fiov 4 
\opat . 2 yiVccr&u opoXoy^cravTa tovto, aXAa trepov 
pijSev cyxaAovpcvov r) ori Xpiortaio's i<rrt pov ov, toy 
rpoa-dyovra Sc Tovrov £<on-a xaitcrdu toy Si XptoTun'O*' 
o/xoXoyijaovro xat ovi aa^aXtcrd u evov 7rcpc toO toiovtov 
T oy 7rc7riOTCvynti ov TT]V irap\iav eh peravotav koi aveXcv- 
6ep(av rov toiovtov prj pirdyeiv. 

5 Tauro Sc xat T77 crvy/cXTyrou Soypari KVpwGrjva 1 
fiovXopai, xol xcXcuui tovto pov to Siaraypa iv t (j> Qopfp 
tov Tpaiavou irpQTeOrjvai 7rpo? to S vvaaflai avayivdxrKeaOai 
•ppovTitTfi 6 irpat^exTOS Birpaoros IIoXXiwv th Ta? repit 
iirapxta? TUptfiOijvai irdvra Sc ror fiovXopevov xprjcrOat 
xa i c^ctv pf] KOiXveaOax \ap/3dvttv { k tJ»v irporeOevrioV 
irap * r/pCtv. 

1 A verb is wanted aucb as Karti&optv, which might 
perhaps be read for koI *vBv 

* borne participle meaning “ acquitted ” must have dropped 
out. 
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whom I knew not, straightway there came water 
from heaven, the coolest of run upon us, but upon 
the enemies of Rome fiery lmil So straightway 
was revealed to us at once, ns they prayed, the 
presence of their God, ns of one omnipotent and 
everlasting 

4 From this moment, therefore, let us allow such 
persons to be Christians, lest by praying they obtain 
such weapons against us And I propose that no 
such person be accused on the ground of Ins being 
a Christian Rut, if anyone be found accusing the 
Christian for being a Christian, I wish it to be made 
clear that the Christian w I 10 is brought to trial should 
he (acquitted), if he confesses himself to be a Chris 
tian, /and no other chirge is brought against him 
except that he is a Christian, but that his accuser 
shall be burnt alive, 1 and the Governor who is set 
over the province must not force to recant or deprive 
of his liberty the Christian who confesses that he is 
one, and is credited 

5 My will is that this should he ratified by a 
decree of the Senate, and I direct that this my edict 
he published in Trajan’s Forum, that it may be open 
to all to read it 1 he prefect Vitrasius Polho 2 will 
see to it that it is sent throughout the provinces 
An) one who wishes to appeal to it and to have it by 
mm must not be prevented from obtaining a copy 
from the official gazette of our decrees 


s ‘^possible because illegal enactment for Marcus 

m * rne ^ Anma Faustina, a cousin of Marcus, and 
.n^i ns ?l. n m W6 If pros/ yrra/t at all he must have 
ceeued Macrmus Vindex who fell in battle in 172 
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Ex V ulcatii Galucani Vila Avidn Cassa, v 5 — 
Epjstula Marci ad Pn affectum Suum 

Avidio Cassio legiones Sjnacas dedi diflluentes 
luxurm et Daphmtis moribus agentes, quas totas 
excaldantes 1 se rcppensse Caesomus Vectihanus 
scnpsit Et puto me non errasse, si quidem et tu 
notum habeas Cassium, hominem Cassianae seven- 
tatis et discipline Neque enim roilites regi possunt 
nisi vetere disciplina Scis enim versum a bono 
poeta dictum et omnibus frequentatum 

Monbus antujms res stat Itomana virisque 
1 u tantum fac adsint legiombus abunde commeatus, 
quos, si bene Avidium novi, scio non perituros 

Ibid v 9 — Rescriptum Praefecti ad Marcum 

Recte consuluisti, mi Domme, quod Cassium prae- 
fecisti Sjriacis legiombus Nihil emm tarn expedit 
qunm homo sevenor Graecamcis mihtibus Ille san® 
omnes excaldationcs, 2 omnes flores de capite collo et 

1 A later word than the time of Marcus. 

* A late n ord 

1 Furios Victorinas must be meant He was prarf vrd^ 

l r 0 167 
306 
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Letteu of Maiicus ro ms Praejeclus 1 (piactono) 

? 1G2-163 a d 

I have put Atkhus Cassius in command of the 
Syrian army winch is dissolved in luxury and living 
in the monl atmosphere of Daphne 2 Caesonius Vec- 
tilnnus described them as indulging wholesale in hot 
baths And I think I have done right, for you too 
must have noted Cassius, a man of the old Cassian 
setent) and discipline Nor indeed can soldiers be 
ruled except by the ancient discipline For you 
know that line of an excellent poet, which is in the 
mouths of all 

Pome on her ancient ways and men unshakably tiandetk 3 

You have only to see that the troops are plentifully 
provided with supplies If 1 know an) thing of 
Cassius' 1 I am certain they will not be wasted 


Ansufji or the Phaefect 

> 1G2-163 ad 

You have taken a wise step, mj Lord in setting 
Cassius o\er the S\nan arm} There is nothing so 
Salutary for greu inizcd soldiers as a man of un 
Usual strictness Be sure that he w ill * knock off 
all these hot baths for the soldiers, these flowers 

1 A suburb of Antioch the resort of the idle and 
dissolute 

From the yfnnnfr of Fnnius 

He uu not governor of Syria befor® the end of 1M 
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sfnu mlliti cxcutfct Annona jnilitam oinnis parata 
cst, ncque qulsquntn dtcst sub bono ducc •* non cnim 
multum aut quncntur nut expcnditur 

Ibnl i 6 — Ex Emstula Vem ad MtncvM 

Amdius Ca«sius audits cst, quantum et miln >ide 
tur ct tain tnde sub nvo meo, palrc tuo, innottiit, 
rnipcni . quem \clhn obscrxm lubeis Omnia etnm 
nostra et displicent, opes non medioeres parat, btte- 
ras nostras ndct, te philosoplnm nniculam, me Itixu 
riosum morionem \ocat Vide quid agendum sit. 
Ego hominem non odi, sed xide ne tibi ct hbens 
tins non bene consulas, quom talem inter praecinctos 
habeas, qualem milites bbenter audiunt, libenter 
' ident. 

Ibid n 1 — Rescriptum Marci de Avtoio Cassio 

Epistulam tuam legi sollicitam potius quam im 
peratonam et non nostn temporis Nam si ei divi 
mtus debetur nnpenum, non poterimus interficere, 
etiamsi velimus Scis emm proavi tui dictum Su& 
ccssorem suum nullus occidtl Sin minus, ipse sponte 
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from their heads and nechs and breasts The sol- 
diers' corn suppl) is all provided, and nothing is 
wanting with a good general m command, for his 
requirements and Ins expenses are equally moderate 


From a Letter of Verus to Marcus 

? 1G6 A D 

Avidius Cassius, if nij judgment counts for any- 
thing, is avid for empire, as was already patent under 
my grandfather, 1 jour father I would hive you 
keep a watchful eje upon lnm He dislikes our 
whole regime, he is gathering great wealth, he 
ridicules our letters , he calls j ou a philosophizing 
old woman, me a profligate simpleton See what 
had better be done Personally 1 do not dislike the 
man, but you must consider whether jou are acting 
fairly bj yourself and jour children in keeping ready 
tquij ped for action such a leader as the soldiers 
gladly listen to, gladlj see. 


Answer or Marcus about Avidius Cassius 
? 1C6 a d 

I have read your letter, which savours more of the 
ii’irmist than the Itnperator, and is out of keeping 
J'Rh l he times Tor if the empire is destined by 
heaven for Cassius we shall not be able to put him 
to death, however much we may desire it. \ou know 
lour great ^rmdfither s sajing, No one cicr killed his 
o*m successor J But if the empire is not so destined, 

* Lacn s We Marcui, \rs.s cfTcially and by adoption son 
yrandson, of Tils though he «u aUo ion m Iaw of 
Waicuv •SseSnpt. T.t 
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sine nostra crudelitate fatales laqueos incident. 
Adde quod non possumus reum facere quem etnullus 
accusat et, ut ipse dicis, milites amant. Deinde in 
causis maiestatis haec natura est, ut videantur vim 
pati etiam quibus probatur. Scis enim ipse quid 
avus tuus [Hadnanus] dixerit. Mtsera condicio m- 
peralorum, quibus de adject a It/rannidc nisi occisis non 
potest credi Eius autera exemplum ponere malut 
quam Dormtiam, qui hoc primus dixisse fertur 
Tyrannorum enim etnm bona dicta non liabent tan* 
tum auctontatis, quantum debent 

Sibi ergo habeat suos mores, maxime quom bonus 
dux sit et severus et fortis et reipubhcae necessanus 
Nam quod dicis libens meis cavendum esse morte 
lllius, plane liben mei pereant, si magis aman mere- 
bitur Avidius quam illi, et si reipubhcae expcdiet 
Cassium vivere quam liberos Marci 

Ex Iulii Capitolini Vita Albint, x 6 — Marcus 
Aurelius Antoninus iraekfciis su is saiutem 

Aldino ex familia Ceioniorum, Afro quidem liomlnt 
sed non multa ex Afns habenti, Plautilh genero, 
duas cohortes alares regendas dedi Est homo exer- 

1 Suet J)om 20 „ 

* 5f(ircn* fia<f two pra'f praeC at once onfy f>e tween 2BJ 
an 1 172, xir. M Baaaaeca Rufus and Macrmius VindcX. 
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he will himself of his own accord, without any harsh 
measures on our part, be caught in the toils of Fate, 
let alone the fact that we cannot treat as a criminal 
a man whom no one impeaches and, as jou say, the 
soldiers love. Besides, in cases of high treason, it 
is inevitable that even those who are proved guilty 
should seem to be victims of oppression For jou 
know’ yourself what your grandfather Hadrian said : 
Wretched indeed is the lot of princes, who only by being 
slain can persuade the norld that they haie been consptted 
against I 1 I have preferied to father the remark on 
him rather than Domitian, who is said to have made 
it first, for in the mouths of tyrants even fine savings 
do not carry as much weight as they ought 

Let Cassius then go his own way, more especially 
as he is an excellent general, strict and brave and 
indispensable to the State For as to w hat > ou say 
that the interests of my children should be safe- 
guarded by his death, frankl), may my children 
perish, if Awdius deserves to be loved more than 
they, and if it be better for the State that Cassius 
should survive than the children of Marcus. 


Maucus AunEiius Antoninus to iiis Piiaeiects , 1 


GnEFTINO 


169-172 a d 


To Albums, 8 of the family of the Ceionu, an Afri- 
can indeed but with not much of the African in Inm, 
the son-in-law of Phut ill us, I hate gnen the com- 
mand of two catalrj cohorts He is a man who has 

* After the death of Comm od us in 193 Alhmai, then 
go\eruor of Britain became a competitor for the empire, 
but was defeated by Se>eius and slain. 
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citatus, vita tristis, gravis moribus Puto eum rebus 
tastrensibus profuturum, certe obfuturum non esse 
satis novi Hu ic salanum duplex deerevi, vesteni 
nulitarem simplicem sed loci sui stipendium quad 
ruplum Hunc vos adhortamim, ut se reiptibhcae 
ostentet habiturus praemium quod inerebitur 

Ibid x 9 — Ex Epistuia qua idem Marcus Avidii 

CaSSU TEMPORIBUS DE HOC eodem Scmpsit 

Laudanda est Albim constants, qui graviter defi 
cientes exercitus tenuit, quom ad Avidium Cassmm 
confugerent Et nisi Inc fuisset, omnes fecissent 
Habemus igitur virum digntim consulatu, quern sufti 
ciam in locum C issu P ipirn, qui mihi exammis prope 
nm nuntnlus est Quod interim a te publican nolo 
ne aut ad ipsum Papinum aut ad eius adfectus per 
vemat, nosque videamur in locum viventis consuleni 
subrogasse 

Ex Aelii Spautiam Ida Pcscenmt, iv 1 —Marcus 

AnTOMSCS AD CmiVELfUM Bvlduji 

PcsccsMbki mihi laudas Agnoico mm et de 
cessor tuus eum manu strenuurn, vita gravem, et /am 
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seen service, is of austere life and serious character 
I think tint his appointment will be of advantage 
to the arm) , that it will not be disadvantageous, I 
im sure I have granted him double allowances, a 
simple military robe, but four times the pay of his 
rank Exhort him to shew himself a pattern to the 
State for he is assured a reward equal to Ins deserts 


Thom a Lftteix about Albinos vvjuttfn bv Marcus 
durino tup Rfucllion of Avidius Cassius 

? 175-176 a d 

The loyalty of Albmus is worthy of all praise in 
that he kept to their allegiance troops that were 
seriously disaffected, when they were ready to go 
ov er to Cassius And had he not been on the spot, 
the defection would have been general In him then 
we have a man worthy of the consulship, and I will 
appoint him in the room of Cassius Papirius, w ho, as 
I have yust been told, is dying But I would rather 
not have this appointment made public at present, 
that it may not get to the ears of Papirius himself or 
his relations, lest we seem to have elected a consul 
to tal e the place of one who is still alive 


Marcus Antomnus to Corneuus Balbls 

Circa 178 ( ) a n 

\ou praise Pescenmus 1 to me I am not sur 
prised, for your predecessor also spoke of him as 
energetic m action, serious in character, and even 
1 l escei m is Niger like Alb nus became a claimant for 
( 1 re, but was defeated and slam by Severus 
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llim pirn quim mllltnn <!ult. Itnrjur tnlsl llltcru 
tcutnmlv; ml si^m, qtiltiut cum trccrntu Arturnirn 1 
ct centum Sinnitls ct millc nmtris prnrrtcc iu«si 
I tium cst ostendcrc Imminent non nmhitionr, quod 
luKtris non comcnit tnorilm*, sed slrtule v entire 
ml cum locum, quern nun meui Hadrianii*, quern 
'I r minus non nisi exptoratissums dibit. 


C\ Vulcatii Galiicam / tin 1 1 trfii (' assn , tx 7 — 
KlIHTUM M Alter ad I’ai «TI\*\1 

Vfhus nitlit dc Audio tcrum scnpserit, quod cu 
pcrct imperare Audi*. sc tnim tc nrbltror, quod 
hcri 5 stotorcs dc to nuntfircnt Vcm qptui- in 
All) mum, ut tractcmus omnia dis \olentibus, ml 
tunens 


Ibid ix 11 — Kimstula Taustiwe ad Marcum 


1i»sa in Alb-mum eras, ut lubes, \cnmm lamen 
nm liortor ut, St amas liberos tuos, istos rebclbones 
icerrime persequans Male eium adsueverunt dutes 
tt indites qui, nisi oppnmuntur, oppninent 


* A late form »ot recognised in the dictionary 
3 j j,tora lead I'tn lor this Martins V erus see Dio, 
lxxi 23 , §3 
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then more than a mere soldier. And so 1 have sent 
a letter to be rend to the troops, in which l have 
given him the command of three hundred Armenians 
and a hundred Sarmatians and a thousand regulars. 
It is your part to shew that the man has reached 
this rank, which my grandfather Hadrian and my 
great-grandfather Trajan reserved for the most tried 
soldiers, not by partiality, which is abhorrent to our 
principles, but by merit. 


Marcus to Faustina 

1 ID A.D. 

Venus was verity itself when he wrote to me of 
Cassius that he coveted the empire. For I suppose 
you have heard what news messengers brought of 
him yesterday. So come to Albanum 1 that by the 
Gods' goodwill we may deal with the situation, and 
do not be alarmed. 


Faustina to Marcus 175 a d 

I will come myself as you suggest to Albanum 
to-morrow. But in the meantime I urge you, as 
you love your children, take the severest measures 
against these rebels. For the morale of generals 
and soldiers is thoroughly bad, and unless you crush 
them they will crush us. 

1 The villa of Domitian on the Alban hills. This after- 
wards became the town of Albanum. 
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Ibid x 1 — Epjstula Taustinae ad Makcum 

Mater mea Faustina pitrem tuum Pium [eiusdem] 
in defectione Celsi cohortata est ut pietatera pnmum 
circa suos servaret, sic circa ahenos Non emm pius 
est imperator, qui non cogitat uxorem et films Com 
modus noster vides in qua aetate sit, Pompexanus 
gener et senior est et peregnnus Vide quid agas 
de Avidio Cassio et de eius conscus Noli parcere 
liommibus qui tibi non pepercerunt, et nec mihi nec 
filns nostns parcerent, si vicissent Ipsa iter tuum 
mox consequar Quia Tadilla nostra aegrotabat, in 
Formianum \emre non potui Sed si te Formns in 
venire non potuero, adsequar Capuam, quae ci vitas 
et meam et filiorum nostrorum aegritudinem potent 
adiuvare Sotendam medicum in Formianum ut 
dimittas rogo Ego autem Pisitlieo mini credo, qui 
puellae virgim curationem nescit adhibere Sxgnatas 
mdn litteras Calpurnius dedit, ad quas rescnbam, si 
tardavero per Cnecilium senem spadonem, liominem 
ut scis fidelem Cui verbo mand »bo quid uxor Avidu 
Cassu et filn et gener de te iactare dicantur 


Ibid xi 2 — Reschiptom Marci ad Faustinas! 

Tu quidem, mea Faustina, religiose pro marito et 
pro nostns libens agis Nam relegi epistulam tuam 

1 He married Lucilla, the daughter of Marcus and widow 
of Lucius Verus He was Consul n in 1"*1 

* Corn about 150 She married Claud Severn*. 
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Faustina to Marcus ,* k 

175 A D 

My mother Faustina exhorted j our father Pius, on 
the revolt of [the same] Cclsus, that he should shew 
lojalty in the first place to his own familj and then 
to others For an Emperor cannot be called Pius who 
does not thmk of wife and children You see how 
joungourCommodusis Pompeianus, our son in law, 1 
is both aged and a provincial See how j ou de il w ith 
Avidius Cassius and lus accomplices Spare not men 
who have not spared jou, and would have spared 
neither me nor your children, had they succeeded I 
will myself soon follow jou on jour journey As our 
badilla 2 was ill, I could not come to the Formian 
Villa 3 But if I cannot find you at Formiae, I will 
go on to Capua, a place which is likely to benefit 
my health and our childrens 1 beseech jou send 
Sotendas the phjsician to the Formian Villa J 
have no faith in Pisitheus, who does not know how 
to cure our little maid 4 Gdpurmus gave me the 
sealed letter to which I will send an answer If 
I fill to get it off at once, by Caecihus the old 
eunuch, a man, as \ou know, to be relied on, I will 
entrust him with an oral message of what the wifi 
of A\uhus Cassius and lus children and son in law 
are reported to saj about jou 

Answer or Marcus to Faustina 

175 A n 

The nnxicta which aou nIicw for vour husband and 
our children, im I austma, is natural I or I bate 

* We know of no imperial \illa 1 ere 

* An l b ril tlo > (IcrjK lrrr ( ra e 1 1°4 L) focn 1 it T»b r 

" a* dedicates to Vrtetmi vwtp rwrx* •« ' ***** ♦•*!»*«» 
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in TorniUno, qua me liortans ut In AWdi! consaos 
vindiccm Fgo \cro ct clus libcris parcam et gcnero 
ct uxon, et nd scnntum scnbim, ne nut proscriptio 
gratior sit nut poena crodcHor Non eium quic- 
qunm cst quod impcrntorcin melius commendct gen- 
tibus quatn dementia llncc Cncsnrem dcum fecit, 
haec Augustum consccrnvit, hate pitrem tuum spe- 
cialiter Pa nomine onmut Demquc, si ex men 
sententm dc bcllo mdicntum cssct, nee Audius esset 
occisus Esto igitur securn • 

Di me iuentur. ■, dis pielas mea cordi est 

Pompeianum nostrum m annum sequentem consulcm 
dixi 


* See Vxt Avid Cass 12 

* The name Pius was gi\en him either because of his 
benevolent and prac ous disposition (as here and Capit Vxt 
lladr 11 7) or because of his dutiful lo} alt} to Hadrian Pielas 
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read your letter again in the Tormlan Villa, in which 
jou urge me to take \cngiancc on the accomplices 
of Cassius But I intend to spire Ins children and 
son in law and wife, 1 and 1 slnll write to the Senate 
not to permit nnj severer persecution or harsher 
penalty being inflicted on them For there is nothing 
that can commend an emperor to the woild more 
than clemencj It was clemency that made Caesar 
into a God, tint deified Augustus, that honoured 
jour father with the distinctive title of Pius 2 Finallj, 
if mj wishes had been followed m respect to the 
war, not even Cassius would ha\e been slain So do 
not be troubled 

The Gods protect me, to the Gods my loyalty is dear 3 

I have named our Pompeianus 4 consul for the en- 
snlng year 

meant a conscientious sense of duty or loyalty to the Gods 
or country or relations or mankind in general 

* Hor Od i 17 n 

* Claud Pompciauus Qumtianus, not the son in law of 
Marcus, was consul suffcctus in 176 
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In romnano, qua me hortans ut In Aa idii conscios 
vindicem Pgo %cro ct clus libcns pa ream ct gcncro 
ct uxon, ct ml senntum senbim, ne nut prosenptio 
grnuor sit aut poena crudclior Non enim quic- 
quam est quod imperntorem melius commendet gen- 
tibus quam dementia Hnee Cnesnrem dcum fecit, 
haec Augustum consccrnvit, hate patrem tuum spe- 
ejaliter Pn nomine omawt Dcmque, si ex met 
sentcntii dc bcllo iudicatum csset, nee Audius esset 
occisus Esto lgitur secura * 

Di me tuenlur, dis piclas mea cordi est 

Pompeianum nostrum in annum sequentem consuletn 
dixi 


* See Vt t Jr id Casa 12 

* The name Pius nas gi\en him either because of his 
benevolent and gracious disposition (as here and Capit Vt t 
Hadr 11 7) or because of his dutiful loyaltj to Hadrian Piclas 
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read your letter again in the Formian Villa, in which 
)Ou urge me to take vengeance on the accomplices 
of Cassius But 1 intend to spare his children and 
son in-law and wife, 1 and I shall write to the Senate 
not to permit any severer persecution or harsher 
penalty being inflicted on them For there is nothing 
that can commend an emperor to the world more 
than clemencj It w as clemency that made Caesar 
into a God, tint deified Augustus, that honoured 
) our father w ith the distinctive title of Pius 2 Finall} , 
if my wishes had been followed in respect to the 
w ir, not even Cassius would ha\e been slam So do 
not be troubled 

The Gods protect me, to the Gods my loyalty is dear 3 

I have named our Pompemnus* consul for the en* 
suing jear 

i leant a conscientious sense of duty or loyalty to the Clods 
or countrj or relations or mankind in general 

* Hot Ot i 17 n 

* Claud I’ompe anus Qumtinnui, not the son in law of 
Marcus, was consul suffeetus in 170. 



ADDENDUM 


A rescript of some length and not without interest, 
though much mutilated in the last half, has been 
omitted ns not being strictly n letter It was sent 
in 162 or 163 from Marcus and Verus conjoint!} 
to the logistcr or “ curator’ of the Senate of 
Ephesus m answer to three questions winch he had 
put After bung reproved for apphing direct to 
the Emperor instead ot through the proper channels, 
he was told about the obsolete statues of the 
emperors in the Senate house of Tphesus, ns to 
winch he had ashed, whether the}, it unidentified, 
should be altered to represent the reigning Lmperor 
and re-dedicated, tli it this should of course on no 
account be done, since the 1 mpcrois had not in 
other cases shown nnj hankering for honours, much 
less a wish to take honours from others 

The other matter referred to by Eurjcles con 
cerned a certain Saturninus, a sla\e or servant of 
the Senate, and the management of the public 
monej 
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ADDENDUM 

A rescript of some length nnd not without interest, 
though much mutilated in the last half, has been 
omitted ns not being strictly a letter It was sent 
in 162 or 1G3 from Marcus nnd Verus conjointly 
to the logister or u curator ” of the Senate of 
Ephesus in answer to three questions which he had 
put After being reproied tor applying direct to 
the Emperor instead ot through the proper channels, 
he was told about the obsolete st.itucs of the 
emperors in the Senate house of Epliesus, as to 
winch he had asked, whether the}, if unidentified, 
should be altered to represent the reigning Emperor 
and re dedicated, that this should of course on no 
account be done, since the Emperois had not in 
other cases shown any hankering for honours, much 
less a wish to take honours from others 

The other matter referred to by Eurjcles con 
cerned a certain featurnmus, a slate or servant of 
the Senate, and the management of the public 
monej 
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I INDEX OF NAMES 


Aberclus, bishop of JlleropoIIs, an 
apocryphal letter of M , n 299 
Accius (Attlus) L , lx>rn 170 n C , 
a Homan tragic poet chooses 
out his words, l 5; Marcus to 
All himself with, II 6 , bracketed 
with Plautus and Sallust as 
using a certain kind of word 
(passage mutilated) n 115, 
Mebuhr, Accxo for I'Uw, t 107 , 
called xnaeqvaha, li 49 
Achcruns, the Lower World, 
“vailed In* with rivers, etc. 
H 14 , herb of death sought in 
Its meadow s, u 17 
Achilles, his armour bearer Patro 
clus (Patrlcoles, Cod), I 107, 
« 175, fleetness of, rr 01 . 

exploits of, u 199, shield of, 
« 109 

Aclllus, censor, * marks ** M 
Lucillus a tribune for Illegal con- 
duct, t 215 

Aclllus (.labrlo slays a lion In the 
amphitheatre at Alba u m i 211 
Adherl al. King of Huinldia his 
character (from Sallust) tt ICJ . 
bis letter to the Senate while 
besieged In Clrta, li 143 
Adurselius ( 7 ), m 1 Cod Ambr €2, 
I lC»n 

Action, a sow el In, dwelt on by 
Itarjwr*. u 107 

Aeguliu* i |arlanu«, tee Plarlanus 
Aelius htllo, con 1st of the works 
of ( Itrro and other writers, 
t 107 

Atu Hu,* Plus, apparently a pupil 
of 1 ronto, rcootnn ended to 
1 assleuus Pufus, u I »| 

Aerana, an LsUnd o*i > aide* with 
h Ui J take, L 85, „9 


Aeschines, the philosopher and 
disciple of Socrates, mentioned 
in mutilated passage, n 50 
Aesculapius, specially worshipped 
by rius and Marcus, i 50n , 
God of Pergamum, I 61 
Aesopus, a great tragic actor of 
Cicero's time, I ICo , how he 
practised acting with a mask, 
it 69 

Africa, taxes of, farmed by Stenlus 
Pompennus, I 233 , Africans 
taken captive by bclplo, II 29, 
tret trxumphx de AJncanxt 
It 151 

Afrlcanus, tee Sclplo 
Agamemnon, Homer’s description 
of, I 04, 99 

Argentines, Inventors (t) of 
ploughs (tafo), if 201 
Ajax, the bull a hide shield of, it 
107 

Albanum, Domltlan’s villa in the 
Alban Hills, I 211 . Marcus at 
(T), II 315 


Ats»cciuifrvtn \ *m >. I l 1>1 6,6 
Alnt Udrs, as laid of N>r»tc*, 
I 1)13 II II Cl 

AI'XI irr crnvil at 1 Is death, 
frs ri a <»a. ic r**^ rv s*> tL 
111 Us er j rt UU 

aa’raiW O fej . 

and Ai<a*c*. U. li 
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Alexandria, friend* of Fronfo at, 
I 237 

Alexlnus a dialectic philosopher of 
the third renturj u c uno tie- 
IfChted In zopldstlc puzzle' it 


AUlum a seaside resort In Ltrurla 
2i mile* from Horne holiday nt 
and letters to arid from Marcus 
there. It J 5, 7 a 19 
A mas Is, king of Rgypt 569-525 
n c , a friend of I olycrates. 


cles 11 69 

Anacharsls a Scythian traveller 
and sage spoken of as no master 
of Greek 1 137 

Anagnia a Heml can town of 
Latlum, 40 miles Uom Home 


Antium the Fortune of free Hor 
Od l 35) 11 10o 
Antoninus Apulia see A/)uiIa 
Antoninus Arrlux relative of Plus 
and Intimate friend of Jronto 
sundicus per Italian tea ontt 
Trampadanae, u t~iin letter* 
Of Ironto to. It 174. 176. 18S 


Antoninus Tins emperor 133-101 
1 n , letters from to F I 120 
223 , from } to I in* I 126 
(about speech), 220 (congratu 
htlons on accession, July 10) 
210 (declining the proconsul 
ship) 251 (on the will of Mger 
len«orlus) 202 (soliciting o lice 
for the historian Applan) , at 
emperor, I 37 anniversary of 
accession 1 227 , beloved by I 

I 111 ; the most fortunate (or 
perhaps peaceful) of emperors, 

II 23 , speeches of F Jn praise 

of, I. Ill 118, 127, 129 134 
303 n 251, 283, praise of, 
1 37 , kiss of salutation to 1 
227 message to, that he li Hi 
I 227 , that he has hid an 
accident, I 247 , speech of Plus 
I 241 , praises F . x 127 . his 
\ndulgenlxa 1 234 , character 

and habits of 11 9 , gives 

Sextlus Calpurnlus a procurator 
ship at F s request t 263, 
pays fees of Gavlus Clarus lor 

E rectorship it 155 piei.u of 
Arcus towards n 127 , coins 
of n. 115, war In Britain H 
251 rebuilt Rhodes n 261 
thanks of Carthage for bene 
factions II 283, a divine man 
JJ 9 death of, all u led to * 

J 299 revolt of Celsus against 
II 317 , why called Pius H 
318/i , disasters in reign of 
li 22 called the great Ring 
I 130 

Antonins f?) L. the cognomen 
utus (? Cumulus) is mutilated 
77 160 

Antonins M , the famous Mark 
Antony, retreats before the 
larthians.il 203 

wtntonliM Valerius a friend of F 
has a petition to present to 
Lucius Verus 1 30a 
Apelles the greatest Greek painter 
and tries d of Aletinder story 
of Alexander in his studio, IL 
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59 , contrasted with Parrhaskn Arldehis a freedman of 51 and L 
- - • ** recommended to M for a pro 

curatorship i 239 


Apolau tus.an actor named Agripp3 
Memphis whom Lucius brought 
from Syria and named Apo 
Iaustus (Capit V\l I tr 8) but 
the actor mentioned under this 


Apollo, deflects Teucer’a arrow 
(Horn 11 viil 311) I 133, 
libraries of his temple on the 
Palatine, I 179 author of 
paeans, n 67, In a doubtful 
passage as Inventor of oars (7), 
II 200 

. ■» • « * * -* 


Applus Maximus tee Maximus 

Aiiuila Antoninus op mo t pijro 
wants a place as instructor of 
jouth in 5ictorinus8 proslnce 
II 171 

Aqulllnus, Julius recommended to 
Aegrlllus 1 lartanus In hU pro 
since i 2-s» 

Atbaces (’) a Parthian General who 
routed and flew Maximus one of 
Trajan* commander* — pos.ll 1) 
fl oi Id ly> read Araace* («u* 
Arlalatuee) U _14 

Argo the fl ip of the ArgonauU, 
11 lie 

Ariel* « town of Latium, 16 trlle* 
troiu 1 ome Ac ut eno, un 1 117 


word wuoc quoted from a lost 
comedy (7 AnAaijr) la Aul 
Gclluis II 278 

Armenia subjugation of, n 137 
title Armenncus refused by M 
Ii 133 Sohaemns king of 
restored by Lucius, Ii 145 

Arpinum birthplace of Marius 
II 205 

Arsaces a Tarthlan king letter of 
Mithn lates asking Ills help 
(Sallust Ilut lv), II 143, a 
possible reading for Arbaces, 
II 214 

Artaxata, capital of Armenia 
taken by Statius Prlscus (Capit 
Ft! Star 0, | 1) a success 
attribute 1 to Lucius, Ii 133 

Artemas 51 Antonlus, at Smyrna, 
II 295 

Artemldorus Daldianus refers to 
Fronto In his 0»*«po«pm*i, ii 
252 

Asclcplodotus a pertona grata with 
Lucius found fault with by i 
In a speech II — l, 23 j 

Aselilo, bcinpronius a I Wtorlcal 
authority t flowed by Nepo* In 
his account of the Numanllae 
war (Hauler) II 145 

Asia \o>*ge from, L 159, I 
proconsul designate of, I 235 
~17 

A spas La, a teacher of Socrates 
II tl 

Athena tee Ml ter* a 

Atleiod tu« a j 1 hofojhcr »nd 
trade ' ’ ' * * * 


to 


! t 1 tl e 


e of « 


nr le» 
alluded to 11 
At! eat, ni> cl Misers* ! 
frtead* of 1 »-tss> n t 
from Al-iia 4 rt*, l IJ , 
actios* of L Z'S 


perhaps 



is'iir.x or N.wrs 


Airlift Astrjvi'in^n 
UU, a writer of I nnun fntTn!!-* 
noUM’for krwi*t- Jr' of worn**) * 
Unguss<*. i 5 

Atllm. twti of Attfra an] their 
thyme rf Iljrtn*Mu*. r soj. 
Marathon an ) (>plil*U, drcv «pf. 
It £9... 7 

kttlcu*. a fmiftlbw of Cicero’* 
wotb, f if y 

Aufl Him \J torUms. Gains, u * 
\ ietorluui 

Augmtui (Ocf arlmut). nrph* w ami 
surrruor of Jutlui (amir ami 
husband of IJvU, II II. 137; 
IlU Hviupfico {tttvlva dry tafia 
M eni M. tf 137 f ; lil« cK mency, 
II 310 

Aultn Oelllui. iff Gclllui 
Aurelia (rrgln) V l«un 1 for. ! 177 
Aurelius Ojvlllui ire OHHot 
A utrlco (m» for out Tiro), ropjlit 
of Cicero’* work*. 1 167, 108 
Asemni. mcntlonei In margin of 
tod. Ambr 80, 1 08a 
Axl llui Cassini, ttt Caului 


B 

Baburlana, letter of F. to Amos 
Antonlnm about her, II 183 
Babylon its destruction mooted by 
Alexander’s successors, li III 
Bacchus, defender ( copmior ) of 
dithyrambs, II 00, aine bound 
thyrsus of, 11 85, (Uber) In 
favour of night, II 15 , called 
Brlsaeus at Smyrna II 295 
Baecola, a town In Spain m* Cod 
Ambr 02, I 108n 
Balae, a resort on the coast of 
Campania, Marcus there, i 93; 
steaming grottoes of, i 87 . 
mentioned In the margin of 
Cod Ambr 86 

Bafbus Cornelius, apocryphal letter 
to, II 313 

Balcia Tnurl eastern part of range, 
words added by m* in Cod 
Ambr 260 n 214n 
Barbus (7), m* Cod Ambr 62, for 
Balbut, I 16Sn 

Bassaeus Rufus prof/ pratl (1 OS- 
177) under Marcus referred to 

326 


f f 1 II 891; ar<nTr^! 

Ulrf nf if to. ff 3tt . 

I ttdtn .• 1 

»». la ap-ryphsl HW of 


ri’hynUn*. »f«ch of I*. for. tt 
f> Pt. W 

Brttannl. defeat of !!»drUa* 
tro pi ty. H r* . war tn Fritaln 
tin ler 1 in. II 2.11 
Bmtiri. if, Junl n tb* mard-rer 
of ( aMar, M* took ( In 1 trtutf I ) 
imt to own* for correction, 
delight* 3J„ I J01 


< aeclllui. a eunuch. II 317 

Caerliim, procurator In Aila, in 
kpocryplul letter of Jlarctn 
II 29 1 

Caeriiiui, the corrector of the 
Codex, 1 . 174a. 

Coed llui Statius, rredecruor of 
Terence In Comedy, quoted 
by M ({neohtmi fmeienfw), I 
142 ; choo»ei out his words. 1 
8; rommemoramentutn. I 60, 
Incurslm, n. 80 

Caell us (or CoeJIui) Anti pater. L., 
a Jurist and hlitorlan eontem 
porary with Gracchui. preferred 
by Hadrian to Silimt (Spart 

I if Hadr 10, I 0), wrote rerbit 
tingulit, It 48. ’ it reati 
“cex Loc>]lo, I 300, extract front, 
(or the poet Coellus), I 19 

Caellus Rufus, M , an orator, 
defended by Cicero pro Catho, 

II 158, ttt alto, possibly, I 10 

Cnellus Optatus, letter of F. to, 

recommending Saturnlnus, II 
240 

Caesar, a title of the Emperor 
designate (e g Marcus Caesar) 
but also used of the reigning 
emperor (eg, 1 126), n 255, 
the duties of a Caesar, n 68 

Caesar, Gaiua Julius, foe and lover 
of Cleopatra, II 11 ; wrote 
military worts and two careful 
books De Analogut (see note I 
29) in Gaul during his campaigns. 

It 20, 255, 257, Ms eJouuence 
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iTnrmteriil, n. 1JR; Ms pre- 
eminent renin* and purity of 
*t>K it sis; dtou**^ Uk* «»- 
In singular and f'lnnl of n'lw, 
tnfievm, cuadriga*, ami, H« 
"I>T ; 1 rrnto puts Caesar’a n»v? 
for Isllrr won!, it. 253 ; the 
•v * — 


CaUmU, a Greek statuary, Ms 
statues "softer" thin thorn of 
Canachu* (Clc /I ml. TO) ; t runto. 
It 40, implies, according to 
Hauler'* trading hrfur ga (m* 
for Tunma, which mutt surely 
he wrong as a contrast to 
Lfrtifra In the rfa-d-tu). that 
Calamls did not do delicate work, 
but Dion Halleam. de Itoer. 3 
attributes to him AsrrJnj* and 
X a ft and Bays he worked »* 
Tmr «Aarro<rt ra» Yet 

Catamls made colossal statues of 
pods. 

Calliope, the Muse, Instructress of 
Homer, H. 07 

Callistus, a doubtful reading In a 
mutilated passage, ii 216 
Calpurnlus, a friend of Lucius, I. 
305 

Cnlpumlns, a messenger of Faus- 
tina, n 317 

Calpumlus Julianas, tee Jullnnus 
Cal\ Ulus, Publius, M.'i grandfather, 
i 61 

Calvus, C Llcinlus Macer, orator 
and poet, bom 82 D c , his style 
at the bar quarrelsome (riralur). 
n 48 

Camlllus, type of military leader, 
It 151 

Campania, 1. 175 

Canachus, a Slcyonlan statuary of 
the fifth century u o , Fr. Implies 
that he did not make statue3 
of the gods, II 49; but there 
are certainly such attributed to 
h|m 

Cannae, defeat of the Homans by 
the Gauls, 2 Aug 216, n 21, 29 
Canusiura, a town In Apulia, where 
Lucius was taken ill with 
apoplexy, n 85 


CapMollno*. St. Mantles, saviour 
of tb* Capitol from the Gatif«, 
ii r.i 

Caritolhm, Julius, in h!a life of 
Marcus »c«ms to draw from Fr., 

I 2»Tn ; II. 133n. ; (II. 239); 

II cna*. 

Capreohis, a pleader In the case 
against Ilcrodrs, I 67 
Carrhse In Slrsopotamts, defeat 
of Crassus at In 52 n c , it, 21 
Carthage, speech of thanks for 
restoration of, II 231 ; Homan 
rings »ent to, II. 29 ; Gracchus 
colonies, II. 141 

Cassius. Axldlus, the conqueror of 


ploughs to AUMgeuum-3, wu , 
speech De Sumptu Suo quoted, 
II 45; Against Leptdut quoted, 
II 3 , unknown work on hla 
campaigns quoted, Ii 151; 
sayings (*) of hla In a mutilated 
passage, I. 169. ” 81 5 

tempesta nox praectpdal. I 144, 
uses praeier propter, n 275 , 
favourite U3e of atgue, Imitated 
by M, L 152; wrote r erbis 
tnuftitugur, rr dS , tacwjsw 
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i nfetts, at the bar taent, n. 48 ; 
use of figure wapaAu^it, II. 
45; In Spain, It. 141 (Sallust); 
speeches from the rostrum, ir. 
65 ; his trumpet note, I. 107, 
II 75; style compared to pine- 
nuts, it. 103; his tusculan style 
(untainted and chaste). 2 43; 
chooses out his words, i 5 ; 
good at inscctlse, I. 129; 
consummate orator and com* 
monder, n 151, 201 ; called 
calus, II. £01 ; statues of II. 3, 
201 ; busts carried from Senate, 
II. 151 ; M. devoted to him, 
called his patron, I. 162; M. 
asks for something especially 
eloquent by, I 301 ; Frouto has 
been reading him, I 153 ; 
mentioned, I 167; read by M. 
I 117; imitations: tela aolantla, 
II. 23 ; sanguinera dcmlttere, 
II. 84; conslliosus, H 146; 


Cavius (Gavlus) Maximus, tee 
Maximus 


Comp ft de tnctr. orat quotes 
Iron* tharhlus ns hacciuacs 
lartare (cp I 80). / ronton t 
Chr>'l|!U«, the great Mole, got 
••mellow" exery day, II. 11; 
as rhetorician, u. 67 


3*8 


Cicero, M. Tullius (sometimes called 
Tullius and his epistolary style 
Tullwnui ) ; speech for F. (Cod 
L ) Hulls. 11 100; speech praising 
I’ompey (T Pro Lege Afaniha)sent 
to SI., n 31 ; letter to Urutus 
about 11. ’s booh de Vtrtute (V, 

I. 101 ; list of orators la the 
Prvtut, n. 147; boohs ad 
Prvtum and Ad Azxum to be 
copied by M.’s copyist, II. 159: 
extract from his Pro Caelw, n. 
160 ; treatises of, read to M , 
n. 6 ; speeches of, from nostrum, 

II. 65 ; M. asks for some eloquent 
speech of, I 301 ; certain words 
(passage mutilated) occasionally 
used by, II 114; Ciceronian 
turn of sentence, n. 43; the 
modut Cteeronit, 1. 68; writes 
cop lore, at the bar triumphal, 
n 48 ; his definition of supreme 
eloquence, n 145 ; Fr.'s extracts 
from, on eloquence, philosophy, 
or politics, II 157 : L 80n ; 
M. reads a speech of his, 1 301 ; 
he ashs for some selected letters 
of C, H 157: nothing more 
perfect than his letters, to be 
read e\ en more than his speeches, 
II 154 ; style of them, I 123 
(tee alto Intr. p xlm ). tummum 
tupremumgue os Itomanae linguae, 
II 142 ; I. 7 ; his trumpet note, 
II 75 ; rhythmical, II. 143 ; 
master of beautiful language, 
but not a searcher out of un- 
expected words, i. 7; but cp 
If. 157 t . ; copious and opulent, 

I. 7; quoted, If. 144; con- 
trasted with Sallust In use of 
figures, n. 159; mentioned, I 
167 ; far superior to Fr , If. 101 ; 
Tiro, copyist of his works, 1167, 
for criticism of his style by 
Titlanus, ree Intr. p xlin • 
the Tulllan or easy epistolary 
style of C.'a letters, r 123 (bit): 
tutliana eonclusio i. Ill; II 42 
Imitations of tie • fomentum 
solaclum, etc, I. 176 (Cic Tutc 

II 21); ami tee Priebe.de /Van- 
tone imilatumfm pritci termonit 
a ijeclante, p 9 and Schwler* 
ezina, frontoniana, p 30 
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Cilicia, friends of Fr. In, I £37 
Clnna, llclvius, poet torn in pieces 


lest ns t r repuluor) 

.Triumvirs and Senators of, ^ — " ‘ »»♦--»»• » in > 

293 ; ^ letorlnus, Sllanus, 


Clarus, trucius, ■pratf urb i under 
Fins, friend of Censorlus, I 257 
Clarus, Gavlus, friend of Fr , II 
151 , goes to Syria and Fr 
recommends him to Lucius, II 
155 

Claudius Quadrlgarlus, a Homan 
historian about 100 u c , writes 
Upxde, ll 49 , uses mortalea for 
aojninM, ii 269, his style and 
1 s love and reverence for him, 
JIS1 


ra ll 


Crassus, the triumvir, defeated at 
Carrhae II 303 

Crassus 1 rugi lucxfugax. It 77 

Crassus, Llclmus, frutu (*yi\a<rrot) 
II 77 

Crispin, Oalus, tee Salhistlus 

Croesus, and bolon, II CL 

Cupid, or Love, with wings at his 
Bhoulders, II 17 

Curlus Dentatus, as type of general 
It 151 

Cyrus the younger, Xenophon 
served under, as volunteer, II 
201 

Cyzlcus, on the Propontis, speech 
by M on behalf of, n 41, 43. 
earthquake at, II 41, 69n 


CunwtWnus pratf praet la apoery. 
Ptial letter. It -99a. 


Dacians, Trajan's war against. It 
21, 207 . U'fd scythes In war, 
11 20j 

Danulie, prov luce bc> ond, annexed 
by Trajan, Ii 207 
Daphne, ttt Syria 
Dauvara, a city near Edeasa In 
Mesopotamia. II 133 
Decjmanus, friend for poa«fbly 
grandson) of Ir., his death. It. 

Demosthenes, as type of supreme 
c*re!l*nce, i 120, sayins of 
Ills (’) tliat tlie laws aoiaetimrs 
sleep, I- 217 
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Demoxtralm retlUantn. advocate 
amlmt lltmlM, «rwh 

J'ro Drmortrato. It. 220*., 221. 
235 

Dio Casslm, tlw M«torUn, anecdote 
of Fronto, ll. 250 

Dio Chrysostom, the orator amt 
jhlloaotjhrr, a contemporary of 

Diodorus Cronus a captious dia- 
lectic philosopher, fourth century 
PC, It. 07 

Diogenes, the Cynic Philosopher, 
hi* brutnlity. 1. 102; fond of 
denunciation. II. 48, 60; record* 
leas of money. It. 03 

Dionysius (Tenulor). a rhetor and 
Fr.’a teacher, 1. 171 ; II. 83; till 
fable of the Vine and llulm-Oak, 
11. 85 

Dionysius, a painter of Colophon 
about 430 11.C., did not t>alnt 
inlurtria, 11. 40 

Dlonysodorus, a cook honoured 
with a statue, mentioned by Cato, 
If. 3 

Dionysus, tee Bacchus 

Dis Pater, Hadrian compared to 
X. Ill; refuses to preside over 
Sleep, n. 16; ruler of tho 
Lower lteglons, t&td. ; no power 
to thunder, n. t35 

Domitlan, the Emperor, his villa at 
Albanum. I. 211 ; saying attri- 
buted to him In apocryphal letter 
of M., II. 311 

Domltlus B.albus, transcriber of 
Cicero's works, 1 168 

Dorocorthoro, Rhelms, the Athens 
of Gaul, n, 176n. 


E 

Egatheus, a freedman of This, In 
charge of codlcilll (petitions) 
tinder M., XX. 05 

Elegeia, In Armenia on the Upper 
Euphrates, Scverlanus defeated 
and slain there, 162 A D., n. 21n 
Eleusis. priests or torchbearers of, 
11. 135 , __ 

Ennius, Quintus, born 239, the 
lather of Roman literature, 
called Quodurl, I. 77 ; his Sola. 


a new copy, f- 79 : AnMU 

quoted, rrmna ini pfilfawff** 
rr'isrfm, I 2i>5f. ; Annalt ' *1* 
quoted ty Favorlnus (la Of llla»). 
II. Zf.s ; uses fulr+t of 1 row In 
the Anush. II 267; hi* traC-ly, 
Trl-tmott, qimi Oil, II. 2D ; from an 
unknown play on flatterers. I. 
137; quotation La (Jelllus from 
unknown play. If. 257 : . 04ft * 
prn'trr nrorfee In passage from 
/fAvenM (Ll GelllusJ, n. 273 f. : 
Annalt quoted In apocryphal 
litter of 31.. It. 307 ; a Gaulish 
rhetor quotes him in reference to 
the Tiber, It. 1 10 f. ; maxim 
from, that an orator should w 
bold. I. 1 1 ; called mvUifomu 
II. 40; u«es chosen words, I. 5; 
led to write by a dream. I. W. 
09; nufftlu fiertonant, it. *5; 
31. asks for extracts from, t. 
303 ; what has he done for 31.. 

I. 107; 31. tires himself with, 
It. 6; mentioned, I. 167; »« 
Schwlercxlna, I'nmloniana. p. 21. 
who Instances Ju* et aequom, 
secundo rumore pop ull, si noctis 
si lucls tempus erlt 

Ephesus, letter of 31. to Curator 
of, II. 290 „ , 

Epictetus, the philosopher, called 
tnevnotvt, 11. 50; lame and a 
stave, used chosen words. If. 
62 ; mentioned In mutilated 
passage, 11. 69 ; epitaph, II. 69». 

Eruclus Clarus, *ee Clarus 

Euphranor, a famous painter and 
sculptor of Corinth, his work 
chaste and restrained, n. 49 

Euphrates, Stoic philosopher of 
Tyre, mentioned as a con- 
temporary, 11. 6 1 

Euphrates, river crossed by Trajan. 

II. 201 ; province reduced by 
Trajan beyond, V. 207 ; ferr> 
dues on. n. 215 

Euripides, his Ion quoted by 1L, 

1. 184 

Eurycles, tee Ulpius 

Euxentanus Pubho, ? proconsul or 
Asia, mentioned as helping 
Smyrna after an earthquake, In 
an apocryphal letter from 31 , 
il 299 


33 ° 
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n i4r 

■“SI*. d»»cM«T of M_ lodging 
*lth Matlll*, m t laty, Bl 
Minium** (?) i ?oi . her 
frtlwtaU* llttil hearnis. I 
— ‘'■>n ; referred tq u an l 
?* i^lno 111 In an apocryphal 
Htf r of l amltna jt C"12 

1 MOO, Pomprlu*. hit estate visited 

. i»r 't.i mi 

; *im« ln«i>lP*r* of prophecy, Jt 07 

* ‘“Mm* malor. wile 0 f 1 ln«, 
perhaps mentioned by Ir *n<l 
1 t 127 f ; u 2$ ln ; query 
1 1/1 113 <Iomina > ,ee nolo, 


?* one of her children, I 245, 
her lybR In nenr, i 217, legatee 
Under Matldla'r will, « 07, 

in Syria with Lucius, n 237; 


lausima. Donum, uauuuei of al 
lust Lorn, t 251 , recovering her 
health, ii 33 

i austln Janus, son of Statlanus, a 
mend °f Fr , recommended to 
u Juiianus, i 29i 
taustus, a rorux lectio In Cod , n 

t. I, ? n 


S contemporary phll 
Seller of Arles, oratorical (?) 
Pigments from, i 49 well 


\yT+ r ■^ In Ote*V, ft SM: con- 
vr mtlm with I r. in Oellius, It 
r-i 

relit. Mhorlui In his Orf-iriii# 
qnoles I „ |ntr xsll. II 2 °. 3-4 
Pe«tu*. Pcnturrlus, g contemporary 


It 35 

Pronto, M Cornelius, orator Aufu* 
taecull, I 32 , u«o of maxima, 
I 3, 130 fT , n foreigner hut 
sagacious. l 21; n Libyan of the 
I Doans. 1 117; n 135, suites 
In Creek, I 18. 125 (? 1 04). 
let tern In Creek to mother of 
M, 130, 140 , InDuenco ns 
orator. I 18, 77; Ills? De 
Differentia Vomlmlorvm, l On , 
against philosophy, 1 £89, 11 
67, a treatise pro Somno, l 
On ; glory of Homan eloquence, 

I 131 , 11 251 . <£iX4<TTO/iyof, 
n 18. uses ordinary common 
words, 11 87 , mediocre talent 
compared to Cicero’s, II 101 , 
alone talks Latin, L 129; II 
123 , a bad correspondent, II 
193 , Is to write a history of 
Parthian war, It 193 fl , words 
used by him given franchise, 

II 279 , his ' tew of tyrants, 11 
285 , pre eminent at bar, II 
257, cp 109 , compared to 
Cicero, II 251 , his language and 
learning (in Genius) II 2aJ , 
praise by Favorlnus (In GelUits), 

II 261, 267-9 , careful In dls 
tlnguishlng words, n 273, 
always up in the clouds, I 105 

Birthday. I 15, n. 31 ; his 
“gardens” at Rome, I 123, 
vintage at hla Herts, 1 213 , 
from Herts to Rome, I 299 , 
new bath for his ” villa,” If 
273, his villas, 1 177, 213, 

299 , H 87, 193 , fond of birds, 
esp partrldges.it 173; addicted 
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to the circus, I. 309; has no 
secrets, II. 173; refutes to help 
the unworthy, II. 1S9; devoted 
attentions of Oav. Clnrus to, ft. 
163; daughter betrothed to 
Victorious, r. 293 ; Ids ludus, 

I. 130; his tecta, H. 30; hU 
salon, ii. 263, 201, 273; apolo- 
gies for absence from lcvfe, t. 173; 
consul, tee under date 143, otllce 
ends Sept. 1, I, 145 ; proconsul 
designate of Asia and refusal of 
ofllcc, I. 235, 237; friends In 
Alexandria and Cllleh, I. 237 ; 
Jul. Scnex called from Maure- 
tania, ibid . ; at Caleta, 1. 191 ; 
Ws quaestor, j. 114; took no 
obscure part In chil nUalra I. 
294; refers to Ids past life, 

II. 101, 231; cp. II. 228n. ; 
death of grandson and wife, 
n. 223, 233; no sons, i. 291 ; 
loss of 5 children, II 223 ; 
grandson alive, II. 229 ; ideals 
of friendship, i. 237; upbraids 
the gods, ii. 223; death near. 
If. 229 ; wishes as to last rites. 
It. 153 ; descendants of, H. 172n , 
cp. Iotr. xl; pupils, i. 180, 
280, 387; II. 240, 242, 245 

Speech Pro Pemostralo, II. 
219, 221, 255; wish to suppress 
It. II. 235 ; speech Pro Ptlhynu, 
U. 89; disowned. II. 91 ; altered, 
II. 101 ; possibly referred to, I. 
81 ; speech against Ilerodes, 
i, 81; II 221, 2J5 ; Pro Car - 
thaginiensibus, II. 281 ; against 
the Christians, ii. 233 fr. ; speech 
with reference to war in Uritaln, 
IL 251 ; speech as consul 
designate, I. 303 ; speech of 
thanks to Pius, and proclamation 
at Games, i. if I, 118, 113 f.. 
127, 129. 303 ; encomium on 
Pius, I. 120, 125; with repty of 
Plus, i. 127 ; speech on o\ ersea 
wills, I. 155 n. speeches in 
favour of Ifadrivn, l ill ; 
speeches on behalf of Saenlus 
Pompeian us. i 2J3; speech In 
benate, I 197 ; two speeches on 
behalf of friends, I. 2 KJ 

Letters to Pius, M areas, and 
Gav. Maximus about Censor! us 


1 . 253 ff, ; to Plus on behalf of 
Arrian, L £03 : to APPbm *i}d 
answer, I. 201 IT.; to LoN- 
AMtus for Montanus. 1. 
to Com. Itepentlnus for Fabl- 
nnuM. 233; to Cl Severn* for 
Cornelians, I. 230; to Apol- 
lon Ides for same, i. -37; l® 
Plarlanus for AquMnUS, I. -39. 
to Cl. Jullanus for Pans t Ini. mu?, 
I. 291 ; to A vldlus Cassius for 
Jun. Maximus, II. 191 J to O 
Jullanus, n. 03; to Pra^ 
Pompelanus, It. 89, ^1 , t 
Veil us Ktifus Senex on orator), 
ti. 87; to Ids son-in-law Vic* 
torlnus, II. 99. 109, 171. 
to Arrlus Antoninus, ir 175, ii*r 
180; to the Triumvirs and 
Senators of Clrta, 1. 293 and note , 
to Passlenus ltufus for Aeimuua 
rius, II. 191; to Fulvianus. il- 
193 ; to Caelius Optatus, n. 241 , 
to Petr. Mamerflnus for Sard us 
Lupus, II. 243; to Sardlu* 
Saturninus, II 243 ; to Jumus 
Maximus, II. 245 ; to Squill* 
fialhcanus.il. 245; toVolumnluS 
Quadratic, I. 307. 309 
On Cicero. I. 7; dictum on 
Plato, j. 33; imitates Sallust, 
If. 101 ; devoted to him, i 1 & 3 , 
and tie under Sallust; 
annotates Cicero, I. 
on Agamemnon's dream, i. 
95; adds a lino to Lucan, IL 


107 ; Lais, I. 33 ; on arena 


and 


quadrigae. II. 259 ff. ; on colours, 
ii. 259 If. ; on mortalet lot 
homines II. 261 ; on p rawer • 
propfer. JI. 273; on word for 
dwarf, II. 279; love and rever- 
ence for old writers, II. 271 , 
had not studied ancient authors 
when young, i. 123 : extracts 
from Lucretius and Ennius, I. 
302 ; Cicero, ii. 157 ; Gracchus T 
I. 81 ; Terence, Vergil, Sallust 
(’), i. 8 On. „ , 

Kiss of Salutation to M., I- 
221 ; encomium on JI„ I. 13», 
135: teaches M. to speak the 
truth, r. 17 ; loth to worry him 
with letters, L 223; kisses his 
babies' feet, l 245 ; Matters him. 
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i i«: n n»rMr« 

to attach hlrm-ll )n >1 I \ 7 \ » 
* ,l 7 1 *T > 5 to »»'rt*->d Th'r-l. 
Jtocle*. | 2.5; I I* njTf hi \ *h>e>| 
*r M, I PT . W« tip lO ft 
m®*lcr *ral-i, li |( », ni : 
CrcH by M to t-ntr to | win*. 

**•**: *po*inipbi » in m, ti m 

It *tm, t i; , I 

“?» **7. Sin fort i m lin, 
***• 813 (ion f ,j j fotl). ;i'., 
(wile) i3,tut nut II CM 273, 
•IjoulJer. i 277. l^n, j a |n In 
elbow, knee And trip, i Ih7, 
^«\I 103.2)7. "10. 2^3, knee 
trul*ed, i 247 ; , ia0( , , 3o7> 
300: n jo. 31, 43 7i; nec k, 

I 100 (til), 201, 227, 210; II 

,, V e > c, » » 174 , e'ery 

limb, II 157 , groin, l 225 (tn); 

II 157* has neuritis, it to, rheu- 
matism. rot arthritis It 211 ; 
■ore. I 215, 247. fore tlmnt 
and lexer, II 253 . cough anil 
insomnia, j 300. it 45, cold, 
1 105, serious Illness, I 2J0 . 
gastric attack. 1 2^1 cholera (T) 

*243 long III health, II 02. 
132, 233 237, 241. 213 , carried 
when ill by Lucius H 241 , 
his fortitude. I 81. 83, pain In 
back and loin, 1 225 , side and 
■!$»• I! 175 ; tee alto I 173, 
227, 220, 2 13 

Fronto, infant son of Victorious. 
Prattle, £>u, eats grapes, etc , 

Fronto's brother (Quadratus 7), 
mentioned, I 70. 145, 18a. 
n 153 , raised to high office by 
Pius, 11 m 

* 193 I r l en< ^ of Lucius, II 
Furies, scourge of, n 105 


fn AWamW, and on the Tib**. 
11 ill 

Clan!, t inu'i war In, IT 20 
n»tj an Mount, wln^cf I 177 


Germany, II 2.x ’ , scene of mlracu 
Inui xtrtory, ti 3*13 
Gcryon, the three headed giant, I 

II 

Glauctu, the I y clan ^ chief, ex- 


keep Uie ouuiuuy 01 Hi a 
motlier, I 145 f , greeting to 
from M , I 231 

Gratia minor, l r 's daughter, men- 
tioned (?), I 153, I 183, 103, 
207, 231, 251 , betrothed to 
Victorious, I 293 , grief at 
death of her son, II 229 

Gyara, an Aegean Wand to which 
criminals were sent, t 129 


n 


o 

^ a iV^?5 r Sulplclux, the first great 
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like Kuma a peace lover, II 
209 ; spurious archaism of. II 
139: saying attributed to him 
by M In apocryphal letter, i: 
311 , also mentioned In apocry- 
phal letter by Jl , it 315; a 
writing of his found, beginning 
laushs omtnxbui, beneath the 
Tronto script on Ambr p 251 
(Hauler Versim il d deut Phil 
etc, 1895), II 209, sitting in 
court, n 250 

Hannibal, his duntia, n 149 , 
Cannae, n 21, 29 

Helios, from Homer, r 92 


403 (JJeoelaus at the banquet), 
II 60 ; vill 311 (Apollo deflects 
Teucer’a arrow), i 133; lx 203; 
(Pntroclus and the banquet), n. 
175 ; lx 312 (sincerity In word), 

I 149 , xlv. 350 (Jove and Juno 
couching), r 45 , xxlil 232 
quoted by Tavorlnus (In Gellius) 

II 2C9 ; Patroclua, armour 
bearer to AdilMcs, I 167 

Oduitru, L 68 («moke of one 8 
fatherland) I 04, 102; si- 106, 
ytyriBt St t t <bf>ira. A^rw, n 30 , 

III 117, x, 29, 31, 46, xl 108, xli 
338, 359, 364. 370, 372 (the 
wanderings of Ulysses). 1 02 f . 
called Gralus (emend for Calus) 
poeta, i 102 

Horace mtmorabihs post a, L 12- , 
Sat h 3 254 If (Polemo) I 123. 
dead for M , I 139 , Od U 10, 
20 (no bow for e\ c r strung) { 


of and speech of F against, I 
61-71; II 221; on friendly 
terms with F , n 221, 235 ; 
M write* three letter* a day to 
him, II 297 . second trial of, 
n 295n ; as letter writer, n 
£89! death of hl3 infant son, 
I 163 ; letter of M to, n 297, 
letter of 1 , to, I 168 
Herodotus, his Ionian rtyle, L 43 
lle-uod, became a poet in sleep, 
I 04 , elegiac quotation re 
ferrlng to, ibid ; quoted {Thtoq 
22 f> I 05; reference to Intro- 
duced by emendation (Jacobs), 


. B (Anbef) 

Hlherl, type of barbarians, r 303 
Homer, Calliope Instructress of. 
It 67 ; Instructor of 1 nolus, 
xlivt ; historian of Achilles ii 
109 , quoted, lhad L 24. IL 223. 
I 01; LIL U2 (eloquence of 
Jfenelaus and Lfysses) n 69, 
vL £36 (Guucusj, t ri 


1 

Ialysus, plctnre by Protogenes, 
1. 135 

Iberians, ire Hi ben 
Illssus, a stream In Attica, flower 
on banks of, I 31 
Ino (Cod Utno), name of a harper a 
song, n 107 ... v 

Isidorus Lj -las, case of, decided oy 
the Imperial llrethren, il 181 
Isidore of Seville, quotes (?). 
Fronto, n. 23 4 n 
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JutUnus (? the famous Jurist 
ta* J v l«Ite<l by Fr , 
fhenill. 175 ' 

Julian us, Sextlus Calpurntus, given 

» 203 Pr ° CUratOrSl ‘ ilV ' hy I>,U "’ 
JuhAnus Naucelllus, Claudius, letter 
, , * n ^ avol Jr of Faust Informs. 

T „ r „ £91 . letters to, H 91 03 
Jupiter tricked by Juno (Horn 11 
j! T 350), ] 45; 1 Lite ns to the 
“»«*. i to; , pertinut, II ll , 
creator of men, n 13 , on oues 
tjon of sleep, n 15 ; besets 
SS5JM.. »t 10: I’olycrates 
washed by Jove’a hands, it £>o : 
the thunderer, n 71 , Jupiter 
Ammon, h 13* 

Ju “° (orjlera), l 45; goddess of 
birth? (I uclna), ii 15 

Juvenal, Imitated (1), n 216 


tvephalus, tee Cephalua 


I-aberlus, Decimus writer of rulraes, 
century n o , uses cliosen 
words, I 0 , on love, quoted by 
I*..* If2t his dirtololarta or 
rather dicta, n m2. Intro- 

duced mean and vulgar expres 
slons Into Latin (Apollinarii In 
tieiuus), ii 281 , delenlrnenta 
deliberamenta) dellra 
r.»« a—benefi,,,a ' enell cU, I ICO 
J^elianus, Pontius, a Roman 

general In Syria a strict dis- 
ciplinarian ii 140, rescript to, 
i ”Ji° nsu !. lrl 103 a D , II 291 
{-aertlus=Ul>sscs o P 

» a ^own poet 

.°* hrst century ic, 
quoted (decipuia in *idww), l 

, as to , <" 

f*nu\ lum, chilly at night, I 147 
rAtsre ntum. warm at night, I 143 


Leander, etorv of Hero and L, a 
favourite with actor*, i 223 
Led a on the stage {ns swan), n 104 
Lesbos, birthplace of Arlon, I 65 
Leto (Latona), from Homer, ll 36 
I lbcr, see IJncchus 
Libya, oasis of Juplter-Ammon, 
n 133; Fronto a Libyan, i 
137 


i»uius uiuiLua, pruef unn, lueu 
the case of \otu mnius, n 181 

Longinus, a consular taken prisoner 
In Dacian war under Trajan, 

n 21 f 

Lor lum, in Ftrurla, 12 miles from 
Rome, where Pius had a villa, 
him road to, Ii 121; M visits, 
i ) 73 , letters of M from, I 105, 
II 295, return to, from Atslum, 
II 2, 7 , Fronto goes to, n 33 

Love, tee Cupid 

Lucan his Phartaha criticised, 
Ii 105/ 

Lucillus, the first great satirist of 
Rome, born 148 B0, noted for 
technical terms, i 6, called 
g'acilu II 49 

Lucillus, M , a tribune " marked ’ 
by Censor for high handed 
conduct, t 215 

Lucllla, Domitla mother of SI , 
constantly alluded to as domwa, 

I 15, 29, 155, 173, 189, 193. 219, 
247, etc , Check letters of Ir 
to, I 125, 131 146, mentioned 
In speech on Tlus, 1. 135 birth- 
day at Naples. I 145. her 

_l , ifn .h.j ulth V 


marriage to Lucius in 
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Ai to suome nnnseii miui, 
n 6; calted • sublime,” ii no- 
quoted ( templa infer a), li 14: 
v nulhut ante tnta solo, 1 92 r «), 
If ?l ; personam mugUu, II 74 
o«< also Hertz, Renaissance t md 
Rococo, note 77 
Lucrinus factis, I 9Sn 
Lucullus, ndj from, la mutilated 
passage, I 49 
Lupus, tee Sardlus 


I ) *laa, tee Isldorua 


Mncedon. empire of, II 203 
Macrlnus Vlmlex, praef pract, 
apocrypha! letter of M. to, ii 

Maecenas, prime minister or Augus- 
tus, his Uorti Maecenahant, I, 
123 and note 

Maeclanus, i 78 and note 
Vnmertlnus, tee f’etronhis 
Marclanus, to plead against II erodes. 
I 07 

Marcus Aurelius Antoninus (called 
Antoninus by himself. n 33, and 
1 erut I 118, name posalLljr 
punned on t y I r *« cvuf remit, i 
6-’); rliararter I 71. 171,231 II : 
35, 127 : la Hi letter s, ir 207 ; 
a« peace maker, I Oi, 71 • 
af«temJousne'n > r 183; ir 10 ; 
*1**7* up In the elou Is, 1 !&., • 
ilileoihy, 1 137: II 75, 93; 
knows men better than > r„ J 
r>l, at pueru/ut, 1 ei; rflt- 
I convet tl >nal Pl/s, 1 |hi • 
jral—j la 1 ‘i »j--erh on 1 1 it, 

L ZVj ; true ve. d«rut, 

l Alcmpettirttt, fcfkosu# J. 5^ 
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Cannot take both sides of a 
question, I 217 ; reputation with 
all classes, I 233, 245 ; as able as 
C nesar (I r ), H 29 , tnltes to 
please Fr, 1 97: love of Fr, 
I 31, 77, 85 ; n 285, etc: 
shuns eloquence because It 
gratifies him, n 63 ; his genius, 

I 14, 39, 81, 305: II 37 47, 
75, 123 ; his pielas, II 03, 127, 
13S, keeps Ills friends loyal to 
philosophy, II 71 , nobility of 
mind, dignity of thoughts, n 
75, 79; his urtus, I 73, 305; 

II 125 ; lldei parendum est, I 
71 ; benignilat tntjenita towards 
all, I 235, bonitas, 11 02, a 
righteous judge, li 07 ; fixity of 
resolve, 11 133; decut patriae, 

J 144 , decut morum, I 90 ; to 
apocryphal letter compared to 
the dutlogista Cicero, II 293: 
and to a philosophising old 
woman, by Casdus, II 309; 
loyalty to Indus, II. 97, 123, 
133, 232, ob^e /uens, II 134; 
terrevndui of, 1 82 

. Philosophy, 1 197; II 71,75, 
born on M Ciehus, I 143; his 
grandfather, I Cl , takes logo 
emits, I 73n ; at BaUe, I 03: 
Ills mother, u 115, 183; aged 
22, I 123; aged 24, I 217; 
at Naples, : 143; connexion 

with If erodes, I 171; II. 207; 
sacrifices with Tlus, J 181, 
prnpe gathering, I 183 ; dictates 
thirty letters, l 185: at Lorlum, 

I 105; 11 203 ; reads at ban- 
quets and theatres, I 207 , 
busts and pictures of, I 207 ; 
writes more than once In a day 
to F., I 221. cp II 207 ; re- 
commends ThemLstocles to 1„ 
1211: birth lay, I 125, 253, at 
Alilum, 11 2, his holiday there. 

It 5 ; eschews pleasure, II 7 • 
at Centumceliie, I. 53; •* 

Hlgnla ('), 1 177; at CaleU, I- 
1A1; learns Wrestling, t ISIS 
hunting, t 172. 170, riding, » 

150, tsi ; swept tone of \olce, 

H 40, 121; cola of, II 115, 
chillren like him, u 119. ISt 
(tee alto under CornUeU, Loelils. 
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]* tills. Anh.t tens CommodnO, 
Armrnlaeu*. it J33* 
JrouMM by UrlbUn war, it 
h’G" trt I ur}rlrs, II i.65; 
K W to nulls ol llarrhtts, II 
-•5, Initiated at Ath<'n«, It 
-•J* : apocrnhal letter*. to 
A^rdui, n to i „ r 

' Jctorlnm, it son , to li-i«*-iru« 
Rufu, it , 313. to Com lSHIrtn, 
.. «.,• tQ and from • *u«tina, 
.1 317 ■ 1 uxcnlanus, 

**2", to the Senate n got, 
oi Lucius to, ami answer u 300. 
letter about Albtnus n 313. 
assessor amt coadjutor to 
Km. I 37. 215 , nlteil In- 
perator while Caesar, I 80 ; 
oves Rome, i ist, dislike of 
law-courts, I 55, 153 , jbi 
ep I 13n ; writes with his own 
hand. 1 07, 18 1, n 223, hLs hand- 
oTl , . nR ’ 1 C0 * ,C7 . surrounded by 
“?«««*. 1 137 subject to 

Tm' J-. 18 ® 5 health < bad >. 1 

9o2’, le5 L I09 » 201, It 127, 
z ~3 (Rood), 1 i2j 233 , ns a 

sleeper, I 6t, 189, II 19, 
defence of sleep 1 01 ; room 
1 55 , Scorpion In bed, I 
l 13* ' rtshe9 to "ftte history. 

Must dig deep for words, 1 7; 
mooses with care, II 3 , not to 
•Bind correction, 1 11 ; makes a 
pod maxim. 1 13 scolded 

by P , 1 15, 109 , taught to 
speak truth 1 17; writing in 
treek. I 19. 125, 143 , letter 
t>< Greek, 1 120 , forgets 
wnat he learns, 1 19 , 11 S9 : 
similes, 1 37 , eyes opened by 
f • ,* 81 1 extracts from sixty 
books t no read, * r a 
speech on wills t 155, wants 
r s °bJect for declamation, 
*1 zo ?. compared to Sallust, 
«• 71 , values F *s Judgment 
n 97 , owes to F all his know- 
ledge of literature, I 79 , hexa- 
meters, 1 15, 12 j 139 

'oouence, adaance tn, I 105, 
}”• 305 It 35, 37 ; ghen up 
11 75 In sahat 
r«pect limps, n 70, 1U ; M 


anxious about, II HO, ‘Caesar - 
speech, 1 19; thanks to This, 
I 37 ; language In, I 63 (T II 
n); epllelctlc oration, 1. 105; 
Speech In benate, I 107; fjo 
quenco of, I 121, 133; coming 
speech In Senate (a p 145 or 
147), I 189; Iwttle Mmlle, 11 
29, listened to eagerly, II 4i , 
u*es figures of speech, II 41 , 
speech on Cyrlcenes, II 43 , 
speech (A P 10j), 11 81 ; Its 
line thoughts, i6uf ; I uclus and 
hlmvlf the e>es of the State (?), 
it 109. faultyedlctof,ll 113, 
speech on 1 uclus, 11 135 ; on 
Part lilan affairs, I 11 (T 107, 108) 
Heading In old literature, 1 
107 , Cato, 1 117, 153, 181 , 
Ennius 1 107 : Coellus (?) I 
301 , Clccro, tbid ; something 
especially eloquent of i "a, I 
301 . can only read by stealth, 

I 301 ; it 29 , wants letters of 
Cicero to improte his style, 
IL 157; Ennius quoted In 
npoerj phal letter, n 307 ; ter 
aUo under Gracchus. Cato, 
Plautus, Horace, Lucretius, etc , 
writes a hendecasyllable, 1 118 

Marius, Oolus. born at Arplnum, 
n 205, sketch of, by Sallust, 

II 1C5 ff „ 

Mars Gradlvus, 1 111 ; God of 

war, 11 15, begetter of the 

Roman race 11 21, mentioned In 
mutilated passage, II 216 

Marslans power oaer snakes, it 
23, Marslc (? Mosslc) wine I 
177 

Martlus Yerus, general In Parthian 
war, to draw up memoranda of 
the war, II 195 , Fends news to 
St of resolt of Cassius (?), II 
314n 

Slavic Mount (?), L 177 ; se« 
Mini . w 

Mathlla, meat aunt of Marcus, M. a 
daughters lodglng^with her (at 
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choice worth, I. 5; FUutlne 
word tforerr, I 7 ; amorii (mber, 
*tc , I 112; hh CoJ&t quoted, 
l 137; for polish of style, II 5; 

f 'hralu* hamaUlit, it 7: loait 

ubr\mi, II 7 ; erraJmltu, II 
302; certain words used by Mm 
(mutilated passage), n If'*; hh 
Mtf'i Clonotui, it 103; a 
1’lautlno expression preserved 
In the margin, n Sin Ironto 
Imitates him throughout, »r< 
passages collected by Studemund, 
letter to Klussniann (tvhom a!«o 
tee p 78) at the eml of Ills 
Kmendatione* Fronton ui nor, pp 
xxx, xxxl , also Lhrenthal, 
QuaesUtmet Frontonlanae, p 30, 
37, and Schwlercilm, f rontoniana 
pp 10-21 He quotes ser\l- 
tutcm scrvlre, plptilus, proplnque, 
superflo, roblglnosus, Intcrpolis, 
impos, recte provcnlre, fnistra 
esse, precator, implare, aplculus, 
argentloius 

Plautillus (In apocryphal letter), it 
311 

Polemo or rolemon, a famous 
rhetorician lieard by M at 
Naples, i 117; cp n 241» 
Set; also PhUostratus PU Soph 
P 231 Kayser 

Polemo, the reformed rake and 
philosopher, (from Horace) I 123 
Poillo, Aslnlus, " dead " for Mar- 
cus, 2 139 his Constful II 142 
Polus, a Sophist of 81clly (Plato’s 
Gorgias), I 103 

Polycletus, sculptor of fourth 
century b o , famous for his 
study of human figure, less rough 
than Catamh Ii 40 
Polycrates, tyrant of Samos, cruel 
fled 522 B 0 , daughter's dream, 
n 27 , story of his ring, II 23 f ; 
coupled with Perlinder, II 61 
Pompelus Magnus Gnaeus Cicero’s 
praise of and his title of Ma^nut, 
U. 31 , his letter to the Senate 
from Spain n 143 
Pompelu3 Fnlco, friend of Pliny 
the \ouncer, his estate % Is 1 ted 
by P and M , I 141 
Pompelanus M ’s eon In law, com- 
mander la the “ miraculous 

34 ° 


\ Ictory ** (npocryphil letter), ii 
301 ; mentlmed In tpocmhal 
Utter (possibly romp Quh 
tlanui L» meant), II 317 
romprUnus, l‘raeclllu«, letters to 
n S'*. 01 . . _ 

rompeUnas, 8aenlus, farms taxes 
of Africa, letter recommending 
him to 31, 1 2J3 
Tompcll, fig tree of, I H" 
Tomponlus, a writer of Atellane 
farces about 00 DC, notable for 
rustic and comic words, I 5 
Pompttne plain u 76 
Pontius, ire 1-arllanus 
Porcius, M , tee Cato 
PoStumlus, ice Festus _ . 
Praencste.acltyof Latlum, Fortune 
of, II 105 let Osld, fasti, VL, 61 
CIc de Die II 41, etc 
Proculus. of doubtful Identity, 
character as Judge and as man 
n 187 

Prometheus alluded to, n 13 
Trofagoras, an earfj aophht - (Flaws 
Theortetut) entrapped by Socrates 
I 103 

Protogenes painter contemporary 
with Apelles took eleven years to 
paint his Ittlvnit I 135 . painter 
of large cans asses, n 49 
Puteoll, sea town of Campania 
hot noons at, i 143 . 

Pylades, a rantomlmus who too* 
his name from the famous P ol 
Augustus’ time, I 305, there 
were two of the name at this 
period, one a freed man of Plus 
and the other of Marcus and L 
(tee Inter Gmter 33 1 J ) , 

Pythagoras, hl9 esoteric symbols 
and signs, ji 48 
Pyrallus (?), ii 94 
Pyrrhaeans, proverb for averting 
111 referring to them, I 125 


Quadl, *’ miraculous *’ victory over, 
n 30i«. 

Quadratus, tee Fronto — brother ot 
Quadrigarlus, tee Cl Quadr 
Quintus, a poet, probably =■ Ennius 
I 77 
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hh Inrt ' l, I rrf i« tv-tint* fml- 
**<**! In the l>r \e r< *V 
II 222 ( : ob*cl ta et sx IgarU 
terba, u 60 (Quint. IS, tC) 


R*«». 


* u ' • l “« vmua ana me iu>er, 

“ no accepter of cltt* 

* -71 • empire of, enlarged, II 
3, Jlcfasltulea of, ti 27. In 
habitants of old Palatine bill nt 
Komet m* Cod n 112, 
irajan a Torum, it 201 

ttomuius, won the Spoha Opima 
"j * 1 » the Sabine women, n 
auguries. It 111 

i obelus, the great comedian, I 
65, n 07 

«nfimis, Sulplcius, honorary treas 
urer of Guild of Bacchus at 
bmyrna, II 205 

Rufus Passienus, q v 

Rl fo ' \r S 87 es ’ VeUu3 ’ letter of F 

Rustlcus, the Stoic philosopher and 
Preceptor of Marcus, the Roman 
R . H 7 ; 1 218n 


S;,? 1 "? tet Rompelanus 

Crl3 I >U3 Oaius, imitator 
of Cato i 5 . ids m .\ims, I 
, ,, •'‘‘ffuriAa and Catiline of, 
it 1 J2. n S extracts from these, 

it * t , new readings in, 

Sallust and Cicero 
contrasted in use of figures u 
mfL, antithesis of, ih d ad- 

»>* *.1 153 ; M asks for 
omethlag especially eloquent 


ly, I SOI ; bl« sfyl" (rfrurfr) It 
40; extracts from (T) i 60, 
>1 rr*l*M for (« Mowing In his 
steps ti 7| ; lit* trumpet note, 

II i > warm rrntrt pme, I! S3 ; 

imltstet. ii ini; might Is 
rigid, it l lo ; u*e of anttquUas 
hj, ti Ill : certain words (pas- 
rage mutilated) tt*ed Is, II 
115. speech plagiarised by 
Vent I litis, ti 137, quotation 
atiout Cato and Gracchus, n 

III ; letter of Mlthridates to 
Araaccs quoted, II 113 ; letter 
of Pompelns to Senate quoted 
from, n 113; letter of Adlierhal 
to Senate from Clrla, II 113 , 
quotation from lost works, II 
10 S , constantly Imitated by 
1 ronto, e g , fauclbus urgebat, 

I 150 , tametsl . tnmen, n 
common usage In Sallust, r 
202 f , It 130 , It 214, 210 , 
also globus, n 182, intutus, 

I 10 aagl palantes, I 202, 
consultor M , I 00 , nullum Inter 
Imnos ct ma!09 fortunarum 
dlscrlmen, II 221 , tee Schwler- 
ezlnn, Frortomana, p 17 , simile 
nbiut n fire (rre Suidas under 


Saxo, letter of M to It 290n 
Sclplo Afrieanus extracts from his 
Uratiunculae by 31, I 130, 
mentioned I 107, Carthaginian 
prisoners II 29 

Scipio, Publius genera! against 
Jugurtha (Sillust), II 103 
Scythians, AnacharsU a Scythian 

I 137 , alluded to as nomad 7 

II 203 

Sempronla, mentioned In Sallust's 
Catiline, II 167 

Seneca L. Annaeus, F a dl»clple 
of (ironical), n 7 . tnoWia ft 
febncvlota prunula of. It 10, , 
his style In general, n 102 , 

34 » 
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supposed reference by F. to, 
Intr p xvlH 

Senes, Julius, friend of F. sura 
rnoned from Mauretania, I 237 


Seserlamrs destroyed wfth his 
legion by the Parthian* at 
f Jegela. 1(52 a t> . a 21n 214 
Semui, Claudius, probably the 
Peripatetic philosopher, whose 
eon married Fadllla, M 'a 
da tighter : letter to him 
recommending 8ulp Cornellano*, 
1 2Sj 


pains linked together), L 187 
his Irony, 1 101 , sapped error 
by mines, X 101 , In 
posia and Dialogues and Ld*"* 
of the Socraties, n 11 
Aspasta, teacher of Alclblaaes 
u 11. 61 ; captious In argument, 

I 48 : in mutilated passage, n 

10 (margin, Pe Socrate), 60 
Sohaemns made king of Armenia 

by Lucius n 145 
Solon and Cro«*sU3 ii 61 
Soteridas, a physician to M «* 
Faustina (In apocryphal letter) 

II 317 . 

Spain, letter of Pompey from, « 

143 , see also HI ben 
Spartacus, a gladiator who organ 
lied a revolt In Italy In 73 b C 

11 147 , an able general, n Sit 
Squilla Galhcanus, letter to. n 245 

lua son F ‘a pupil pleads at the 
bar. IJ 245 5 see also emendation 
by Dr Hauler, i 90 . 

Staberlus, copyist of ancient 
writers, 1 107 _ . , 

St it lan us, friend of F and father of 
Faustlnlanus, his pupil, I 291 
Stratonabla (?), n V2 
Styr, ix 14 , . 

Suetonius TranquWus, speaks of 
iipbv »<rrovv, II 174 , quoted In 
apocryphal fetter, Xt 2W 
Sulla, hnnstus, see Faustus 
8ulla, Publius (Cod, Lucius) 
Cicero's speech for, n 101 
Syria, Syrlvn soldiers, rt 208, -10 • 
morals of Daphne (In apocryphal 
letter), it 307; Syrian door 
keeper (so Cod), I 270n 


U <.» 

Bl**nna, a historian l»m about 
119 VC, wrote lmatn>jite, n 
49 , noted for erotic* (MIWUn 
*afl-s ») t i 

Smyrna earthquake at, xi ZOO, 
l-tter of M to OuUl of Hacchus 
at, ff 295 

goerate*. la PUto * phttdnu, t- 
33 J to Us* I fpf^aiure* and 


T 

Tacitus phrase from ft), XI 62 , see 
also Sfhwlercrtna. Fronton law 
p 36/ « ne Dveant neque m 
vliieant X 72; ejemplare*. H 

Taenarus (or Tam arum) In *tory 
of Arlon, I 57 10 , „ 

Tarentum. tn atory of Arlon, X 57 
59, roses of, L. 117 
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ThemUtocles. P naked by M to 
Th««"V-lr" lK 1 H l . n «.v x 


Tlmomtes. mentioned as a phllo 
■opher, ti 60 

Tiro, rev Iscr of Ciceronian MSS , 
I 107 

Tltlui, a poet, probably the Septt- 
mlus Til ilia of Hor An j 3 , 
0-14 (cp Od Ti 0), I 107 
TJthnus, on tho i rontonians, Intr 
xll 

Trajan, delighted In actors, n 0 , 
war In Dacia, H 121 , hard 
drinker, II 0 ; his general de 
feited by Tarthlans U 203 , 
campaigns against Pnrthla, 11 
205 knew his soldiers by name, 
tbid , grudged his generals 
honours, 11 207 , murder of 
Parthian King Parthamaalrls at 
Rome, n 213, provinces an- 
nexed by him surrendered by 
Hadrian, n 207, ambitious of 
glory, 11 213 : popularity in 
peace, n 217, equally illus 
trlous in peace and oar, M 215 , 
mentioned In apocryphal letter. 


Thersltes, n 60 


Tusculum, Cato’a birthplace, t 43 , 
gunny mornings at, I 143 
Tuscus (T), 11 110 


U 


Ws llbrat y Home In the 
n 13t» Um ’ 1 17& * notorlous » 
T1 «im ,<T, lvoln temperature at 
_ ulijUtTal] moderate I 143 
4 '5™- crossed by Trajan. 11 201; 

on, fixed by Trajan 


Ulptu* Enryeles, curator ot Ephesus 
letter of M to .11 290 
Elplus mentioned In a letter to 
Jnnlus Maximus as friend of F , 
possibly Ulrlus ifarceUus, the 
furUt, II 245 „ 

Ulysses, the labyrinth of I 03 
eloquence of (Ifotner 11 lit IIS ) 
11 59, In Pacuaius (GeiUus) 11 

Umbria, home ot Mrtorlnw. 1 


543 
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UrbJajs, Lollin', praff. urM. IZ. 

I80n and IM 
Utica, In Sallust, II. ICt 


V 


' alerlanus, mentioned ta letter to 
Cl Jullanus, u 03 
Valerius, olllclal for “sacred 
things,” In apocraphal letter. II 
.301 

Valerius, Antonlus, to hand a 
. petition In to Lucius, t. 305 
Valerius Clltlanus, letter to, lost, 
II I00n 

Vartan I alumni, of Matl lla, n. 00 
Varro, 51 arcus, the Roman poly- 
math, book of Satires celled 
Ezdemrtnait (Gelllus), n 201 ; 
proxerb from satire, n 273; 
usedf^expresslon praArr -propter, 

Vectlllanus, Caesonlus, officer at 
Antioch (In apocryphal letters), 
n 307 


5 eras, Lucius, adopted son of Plus 
and co Fmperor with 51 , calls 
himself \ erus. I 203. 306 . first 
mention and speech of thanks 
<» for consulship) r 241 ; illness 
at Canuslum. « S3; urged to be 
abstinent. ti 87; eloquent 
dispatch to Senate, n 133, 145 ; 
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a pachl Hter to T. exctuh? 
himvlf for rot wrHJnp, II HU 
of, ii ; loiter, speeches, 
parl-vx with rnemy, II lPOf , 
a«ks r" , to make the most of his 
exploits, I’n-f ; troops enlisted 
by, II 207; military \Irtues of 
II 131, 200 f ; Justice an} 
clemency, n 213; compa'ed 
with Trajan, I 207; fond of 
nctore, I 305; n 215; com 
rami to Slarlus and \ esp-vun, 
n 205; answer to Parthian 
king. II 133 ; disci p ins of the 
army In Syria, n HU I”” 11 
lesions of warfare from Cato, 
II 151 ; scolds F„ L 20 j, 
lanstlna and her children wiui 
him In Syria, II 237 ; F. sends 
him some speeches to Syria, n 
235 ; frightened by the wu 
frorttot the Parthhns. n 117 ji , 
carries Fronto when lit, n 241 
\>spn«lm, born at Nursta. n. 205, 
mentioned, II 139 , , „ 

Vlctonnus, Aufldlus, F a son In law. 
r 12a; brings news of Faustina, 

I 195; opinion of himself as 
Judge, n, 215; F.’s daughter 
betrothed to him, I 293 ; not eo 
eloquent as M , II 37 ; m* n ’ 
tloned In connexion with if 
possible death, n 153 , F 3 
letters to, n I69tf ; tee also n 
175n ; asked to befriend Lquua 
in his pnmnee, n 171 
Victorinus, infant son of abOTe, 
n 173 and 17 In 

Victorinus, Furlus praff praa. 
159-167, mentioned tn apocry- 
phal letter, n 306 , 

Vjilianus (?) to plead again 91 
H erodes, i 67 . 

Viriathns, a Spanish Insurgent 
leader (about 150 BC), able i» 
war, n 147,217 . . 

Vltrasius Pollio, pra'f praeL about 
172 a d , mentioned In apocry 
phal letter of 31 . ri 30a . 

Yologawus. the Parthian king wno 
declared war on the Roman*; 
dethroned by Lucius If 
letter of Verus to. II 213 ; mad® 

Pa corns king of Armenia, n 
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\ulumnliM Sercnns of Concordia In 
'enetu, hit civ* for restitution 
as rf<v«rio. n J77 R 
\ olumnlut Qnalr»tn». Mtrrt nf 
r • to, i 207 : wnr b j of Cicero with 
annotations by F, 1. 30J 


X 

Vnoeratcs. i. J22« 

Xenophon mentioned In a mutilated 
pa«ap! with Socrates and other 


phlloviph-n. It 50 ; contrasted 
with dlsWtlrhnt, It 07; wned 
n« tclunleer tm to Cyrus, It 
SOI , find of limit In <iid 


Z 


Zeno, founder of Stole plillotoplia 
ills power of exposition. tl -I », 
M ; mentioned uftcr Cleantlic*. 
II C3 
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Words apparently not found elsewhere are pircn in Italics ; dot *W*£*f*£| 


tn in iuuics; 

are obelized for complete lists of words in Fronlo drawn from anew 
■ 1 • i a different sense, see Prtebe, 0" 


a cublto Inflrmus F I 218 
abludot for MS abluo 11 100 
abs to (absque), 1 1 232 , n 130, 
II 264 (Gelllus) , absque te, 
I 232 

accusative of respect quae con- 
sclus aim, F II 223 
acciplo=treat well M I 216 
aCClamatlO («iri4«o»TjpaTa M ), i 
208n 

arcntctus (Greek), n 6 
acta cognltlonum n 02 
actus a bol IIhr of land F n 112 
ad=apud(Col ) I 180 
adaeque (riant ) F ii 217 
ad aliquem modum (iuvare) M 
i 140 

odcensusf (MS ) F I 8 
addublto with dat , T I 50 
with acc , F I C4 
adOlxlnt (sacerdotal) I 64 
admurmuror, dep , F I 118 
adorea F II 20 
adparatus verborum F I 283 
adpieucof, F I 226 
adproplnquatlo (Cicero) M I 216 
adquiesco, M n >8, M 123 F 
2_3 , see also Eiempla hloeut 
t onum Mai p 336 
it pit F Of style 1 104 
adseseratlo 1 I 40 
adslduus, 1., a man of substance 
IL _«o , adsldue die! i 00 cp 
U 122 

aerumna, F n 20 40 of Hercules* 
labours F II 100 200 
agere satU pro, M X. 202 
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alcedonla F II 6 
alienus mlhi F r 122 
alipta M I 151 
aliquo— allquanto. M n 
altercator (Quintilian only) F 

alt] pend ulus (? Novlus) r 182 
amici = consilium M II vo 
amjlifieus F I 74 
am nans opicus M I 1«- ... 

anunadverto with acc I If ‘L l 
annona=*corn supply, r » 
arrSeeit of property, F I 270 
antiqui veteres F n 0- , 

antlqulus ( Cp irptcpurtpoy) * 

antlquttas (Sallust) II 114 
anucellaf, F If ^ 
anxlus= laboured, F 1 100 
avovsis F 1 1 6 
atroriprioit F I 276 
arcana amlcitlae 1 258 . 

arena (liarena)- amphitheatre * 
n 216 arena or arenae, ii -• •* 

arms plural only, 255, 257, 261 
a p»6{<iy. J II 108 
apOpiTtecx n 252 
•pnjpia M I 184 , _ 

us. Umbrian for ara In taw of 
lino* see OeiUus Iv 3 3 F I 
44 Assanutrir-drv nurse 1 * 
aspersor paululum pluvlae (tou; 
M I 174 

astus t 46, n 143 
Aiellantola F I 133 
at tue as used by Cato M *• 

M I 76 f 1 6 
sttst (Cato) n 44 
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a 'co (?), M J go 

auctlbns aucere. F ir 8<LL\y) 

ftueustlos ill cere (Cicero onlj ), I n 


ba ba yirpo, F. n 72 
balbutlo, F. n 71, 103 
balucelsf, U (!), i 210 
oarbarlsmus, F I joj 
battuo (or ? batto), l i IOC 
cwiotAminu*, M. i 178 

bonus et optlmus, i 16; Ii 03 


clrcumitlo, F. n 112 
chill* Pius. I 120 
rh*«lcn«, P. J1 £60 
chmlo — clauillco, F. I. 101, 180, 
II 33 

duet, F I 4 
codicil!! II 03 
colon (*uiXoi ), II 76 
collus In plural, II 00 
comltla alwnjs pltir , n 233 
commemoranpnttim(Caec Statius), 
1 I 50 


caedes niandata, F n 88 

^ ea ' en ‘1 1* 64, rul 


» 3= ' crccn * 11 207,8 
caesia ((or Caelia) 11 207 

I8®« IaarS of 00(1 Ambr 58, 1 

Ca iife m * 00,1 Ambr 349 » n 

canto. F ii 2 

1 140 • F H 103 
catatractl * n 213 
cat us, F ii 200 
careo with ace, ii 182 
nvndteaht, M I 180 

rou*iaieafio | r Ii 170 
C *M°i a «30° ,3tter de,cted by m*) 
cellae flui, F n 04 
p Jj ace* wfocat (Cod Vat 91) 
ccnobatus - 

:s2 ’‘ 

».Vp", ^ <v,rro> 

Jr 1 « £50 
cjawartoftuxt F. ft 70 

clfe l^V, ‘ ra,Ca) “ 48 

circa, in rtspcct of. F r 236 


conctl«*t“Concltatu3, F 11 102 
concordisslme cum (Cicero an 1 
Inscr ), F II 230 

conftr»aneust, emend by Haupt, n 
102 

c ongarrxo, T II 172 
conslllosus (Cato), F II 146 
Consllla of Pollio, Ii 142 
consilium, F I 287 
consternor, a fa\ourite word with 
F also SI I 242 
constrepo, F (first), n 216 
tontuadut (mars Cod Ambr 400), 
II 64 

contubemalis, F. I 230 , It £40 
040 

contlclnlum (not contfclnnum as 
Naber, and wrongly In teit) 
Si I 142 (t arro) 
conus, F. II 100 
cons ententes ocull SI II 108 
con\entum est llludt (Cod ), F 
11 54 

coaserto lntr F I S04 , II 18, 
trails i 203 
cordatus. F I £40 
rorifart, ad) 1 n 102 
comieulus, 1* n £04 (LI vy) 
corpusculum, SI I 243 
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glaucus In A ergil n £64 266 
•yXavitwirir n 207 
gllsco M I 142 

yXwi7i7E>«auo)' (rejected by Phry 
nidus) M n .01 
trnome (or onmna) l 12 14 
I 16 61 

i.raecla terra, M I 142 
Oraeclensls (Oelli is) II 2"2 
gratia sentcntlae flat, I 304 
pramllut 1 I 20*4 
gravedo a cold 1 1194 
gravlus m-iCTio pnnderc ano (ep 
Clc De Ofet • 111 8) 1 I 172 
gustum neut ,1 ll 198 

n 

hamatalls (riautn.il I 6 
hast at us miles added to extract 
In n Sallust. n 164n. 
haituLt II. 10 - * 

l^ra i ectrram tancit ( ledmum In 
text U > « Isprlnt) 1 I 90 
l^rrae ijlU f r u» bora II 96 
U t !e ro ll r It 4<* 
k-trr rr »*fu ly J! I 130 
11 rtt JliW'ttUil I I 1 
tj- i l a* lEai! *«nU|er 1. II 
I *■->» | r *1 it- 1-6 tomanl** 

• i 

t e-A c» * II 152 
r>y»* <• it.* I t ImiM Cod. Ambr 
34*1.11 HO L 133 


lllatenus (Apulelus) M a 18 f 
Imperandum ad for order ng 
being ordered n 64 
Ignominia 11 181 } 87 p | 

lmp!lci3CO (noted In marg) 

Impoene (Cato) n 46 
Imposhi (Cato) II 44 
Impotentla also plur n 2a { 
impraesentiarum (colloquial), « 

xmvresiio only here la this sense 

Incldo with acc Hale) {{ 310 
In rit •» tor (first use I) l " <” , 

Incubare to sit tic] t "tf" 

158 with acc i 11 -W 
Incurls al o In Plur II 
inronrfantiu* H I W 
tndeeonut 1 H 33 «,n 

In inclae sometln es sing, n zj 
in luttriostut II’ 

Inferclre ferba (Ucero) I « 

sssim.-t-a. ."fi 

.ol.w nc » U ;» ■« 

hi l.rl I 118 hWork > 

Infre luens a I i * * • 

amicus I it 2 J 0 . tgr 

Iniruem marg Cod >at 63 i 
Ingurn (peril from I «•«»«* 

KI isimann p 4) I . 

Ini t ati i Jl I » }•>" « 112 
» niueu iteo I II 1-d 
inomatiut l II 14* , nf.lL 

inrvientivt false realms < 5[,n - 
hab r 142 u* II 6-S. I > 
inturra (/) Nepos Ml j* j 

losnt*! lal^re (Ironto Cm! * 

In tm | t us error to t foten I tuf r 

ini mi i si II 10 

Inter! it m , .,1 . m) 

M r u- r II 1TI (;«« A, 
Hi-* legal exrres* n 31 I *■* . 
lair f rr* «m <3l*rc u oalyl. 

4*rv a«l* F It 54 

Crr. U«i. i- *»”*• 

L.* '.r : U.I e* 1 

U aon> It L 21 J 


355 



L A’l IN AND GREEK INDEX 


Itrvi’it of style F I 104 
labilatm 1 t! 142 
lubilo M t 182 
lubilun M i 180 
iugare (*vae\lu*) n 74 
lurglosus < \pulelU3) F I 200 
lussura (abl lu so) marg Cod 
Ambr 317 I 234 
luxta Interim, il 184 , mecum, II 
172, quam, II 176 


K 

*a>4t of boy athletes I 24 
*«pm p« (or c/pair) llomPr II l 1 * 
203,11 17o 


labo«= labor F II 6 
labrum and labium I 2 IT 10- . 
for diiterenee tee Studernund m 
Fleckelien Ann phil 1808 p 553 
Lai abl M I 32 , ep Thetl 
. Plant Epid 5 
Latlnlus more Latin M I 128 
lavare la\ere F I 8 
lectlonfs autl ors, F I 1-2 


, 1 I 

libator F II 10 „ ,_ Q 

llbentlsslme (Cicero) M L 178 , 

. F 11 118 

llbrarlus I 212 II 130 
lino compound* of 1 I 8 
llttcrator a teacher 1 II 1-* 
lac no pi ir II -5J 
loeupfrt.u* meaning of U l- on 
locus communis I 51 
longe longeque II 62 
lonclnque tee Broclc, Sfua.es tn 
} ronto p 110 II 40 
longl sc ilu* 1 II 33 
luct/t. Of unn fa (i dims In another 
sense) M I 00 „ , , - 

Jucmdoiue Use (marg Cod Amor 

fudtoniaVn * Cod, ^ at. 11* Haul”). 
M. u iCa, 


loo, compounds of, F I 8 

hittralt t — Qulritcs (UftUler) “110 
luteus (colour 7) I 00” • 120 > 11 
205, 207 

II 

maevlosxor, F n 114 
imclra, I II * QO 
male mulcare, F II 9- 21- 

mntdumisimut I 3 

malum 1 n o n 224 * m i, r 76 
manu culta marc Co 1 Ambr 7b 
lias “puto dualem as note on 
manu 1 83 

ES/ (Cato) distinct Iron, 

are found and quotes Clc tn 
Pier IT 1 r II oo 
mare abl (Co^lF I 22- 
Mosurlanus M I >** „ , .05 

matrrerlla marg of Cod Vat too 

-SVTA 1 oiel : $ . 

an dam I 210 OWBU 1 1» 

F II 170 

mcl has Plural II „ , 201 

£5,V„!;£.( our calibre 
F II 105 

mcrenda M I 18- 

merendMit fa«ro ' “ “ n «06 

merl UomlHt 0« t f - 
ol Style ■ »* 

meteona M W jg 174 , 

"ISrcSa^J ? 

r«w }» hlf 

Emend fronton . PP ™ 7 
minus multi * 1 It JSS 

fn.-erere pardon me V 
ml**ito 1 1 , amir 3*5 

nut. m»rg , ;j 

Hauler for mire 

mlttere — d»r*“. * 1 ‘ 1£>2 r L 8 . 
r»»f i/ient tod '» »-- 8 # 

""S’K.l.fJSi ■■ **» 

moenla ‘ .. „ e 

mot# tor molwtu*. * 
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moraus \entrts r T °50 
mortalcs dliferent from homines 
ii scon 

fiovajt vni & f 31 I 142 
mucc ilentior 51 I 180 
mug o of persons F I 10C mugl 
tis II "4 

raultifarlam (Cod muttifana ) T 
I 101 

mut 10 earns I 23C , II 162 See 
under Seruus 
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naevolus (Apulelos) T (first) I 
„ 3 

namnula (Plaut ) M I 8 
nanus (kotos) a d arf It ”0 
n»ed of mules an 1 snnll I orscs 
2S1 


it i i - - 

fwiiut rtt jn I 3f (first). I 5t 
nossl i tl I. no I Pr*t I y 1 
lunllnae alwayipl r 1 it 2 3 
nalum — nll (T word unlttrd) 1 
It 100 
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• Ith are of eogn mean 


of tfiyrr to p>!i if I 


II |*n t) I 19* 


opera lusa (I laut ) I 38 , 

oplcis 51 I 70 71n F r 1-* 
M I 142 

opisf/o/omu* F I 160 
oppl tntlm (Suetonius) F » -0° 
osculatio I 220 
os linguae n 142 


pilllolitlm F II 10* 
pannvchx it 51 I 68 
irepaXf ^ t II 40 44 f 
irapairre v II C3 
vatsereula if I 182 
patrltus 1 II 186 , 

pauculus almost al rays for ra lcn ’ 
31 

pelrtemptius M I CO 
pelluo = pe 1 o 1 I 8 

sasr-Si ?i 2 i up, 

perfungor with ner 1 II 15* 

I ersraecarl. i n * * » „ »,« 

perlculum fac (Terence) F I 

perpanculns (only Cicero) M » 00 
perpetua oratlo ! I 0 '» 

jierten l«t 3! « "? .. „ »j 

pervlgllatlo only Cicero » 
philoitoryut 4 X<frroP7»r 6r 
1 I . ) if II I** » 

3f II ”* < 5 

4 l»r(n* if I 1 12 , , >1 

ti™ i . < *. . t » '° h " " 

-nj _rti 

f\onsin<t F II 74 i 

• njuimlui 1 I 208 8 "»” r 
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• It (I »elt) |I 1"* 

{ r i A V (Cicero only) 5f { 

I reanligr.1 II Jl7 

(-tin. mof« t* l* i II 1 * 
j n » plenlo* i II I 1 ” 

p p* *•!* ("nt &*•*> F n 1 

I n»* r"nes F II 01 

H * It t , 
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ireX*t«ia (roXirla), T. I 102 I M, H 
150 

TOXAn^wt y.fytvOo.1, It 108 


querella, a ■* complaint” of the 
body, M. I 252 „ 

qul. for finis (Cod. Ambr 3 50, I 

250 

qulnquatrus, F I 210n 
guts, for t » Qittt r 11 133 
quls . . quisquam (Plautus), F I 

quod for quo and quod for quoin 
frequent in the Codex 
quod for ex quo (f), r 250 
ffuow»oi,locathe, I. ii 190 
quoius (cuius), quoiusque, I. 50 


praeguas, F. I 182 
prxeoleo, F_i 00 



II VO, I u 

prothymla (Plautus), M. I, 11- 
(marc delectatio) 

Protelari 1 I 02 
Prunulum, r II 102 
pseudomenus. 1 ii 60 
Publicum Afrlcae, 1 i 232 
pueno, of stylo, F Ii. 102 

Pullulus, F II 120 

Puh Is not »lwa> s slag II 2 j 9 
pumlllo, 1 i 270 
wvpiroAijnf (Artemldorus), n - 5 - 
ii 203 

Pyrrhlchs, a dance. F l 03 


?ua<fcuj>r<fo(Cod quad rlpedo) every 

(Brst u*ed) i II 102. 
eualrureJa alone as ads I 
quadrUae II £'5. Caesar on. » 
1 ronto on, 250 ; In alnc U 


ropuiatio, M. (peasant speech), M 

ruptlm^et furtlm, It ii 28 
rebelllo, [ate Latin in spurious 
letter** rebel, n 314 
reclplo Intr i i 58, ^ | 

regrcsslo (Apulelus), a retreat, 1 

relatlo^Cod emend to delatlo), 1 
relecatio (margin for elevatio), 1 
rrticlwsimti* a laudlbus. F I 41 

respfelens fortuna, t »» 1°«* 

that the retlaculum was • f»' »*• 
n"t The serb la equhalent to 

-*airfS2 r . <o 


royjiviu* 1 •' 

lod 

rut*r \ . . 

rui Uo» I fioLtP and J" 
rufu* > 
rutilu* 
runs* 


j it :'i se. 
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gales F II 206 

tamentum Hernlcan word I 175 
satin sahae(re3) I I 293 
saxatUls (Plai t ) II G _ „„ 
schemata (o-xn^ara) li 40 7 * 80 
158 see also flguratio 
acriptus publicus I H 178 
gecta (ironto s) II 36 _ 

recundum = our after, te to 
get at F I 56 
lemtptrttut F I 
sell ila (Tacitus) F I 210 


Bipnui turns x II iwo , 

glnceris (Cod Ambr 385 Hauler) 
If 78 

tirbena F II 72 
glrlnt— sUerlnt. F it 61 
socles a vulgarism 1 n 50 
tolt/undt <mt read by Mai Ambr 
275 naber, p 202 la an error 
II 19S 

roldahmt t Cod Ambr 406 
golox lana F II 61 


(I Uut ) L 130 
( 11 « 

one veto the rr!"d Y 


super-conMmti*, ttltt «M- F 1 
tuverca aneo F I 10 

gmeense? con’-tantly 10 

tutrpenJo In V if »ei s« 
gyn bolus masc F U ** 

tynonimum i H 76 82 

<tw£*o n 72 

T 

tnbellarlua postman I 00 etc 
talirlus ludus F n 1J0 , 30 
tam for tamen (Cod) il 

8SS“5g£™ a *» n 08 

sii'Kvv.sr 

Ambr'sOO 'lortersm 

templa Infera (Lucr ) n 1® 
rqvaXA** I 20 , nt * F H 2° 

teneo to pwp In the 
teneo — tendo F I 10- 
tenulor 1 171 
tinnulus F n 102 
Mutant F II 10- 
tolutlm F l 122 
torculus M I 179 out 

tornare or etornare w 
M I 18 „ 

friurmino F no- ,, , 11 
tiljemlnus of Ceryon 1 * 103 
trLstlculus Cicero only « \ 
trlticum no pi iral » . w) 

tSus "K6 ■>« 1 

it 36 ep I 216 
triumvir! I 253n 
trunca vox 1 II 7- 
tutor passive I I 46 ^ ip r 

tyrannus- usurper late 

lous letter u 31° 


nber, of gtyle or a theme * f t2£V? 
nblull M 1 ^2 

olrusrulum 1 I 21* 
nnteolorus, 1 Pr«t ** I- 
nn jui for ungl 1 » *A", L I*‘ 

frwvp tO detUl.TJ, »- 

tV I 167 

Biaue Istuc (Cato) L 


354 



LATIN AND GREEK INDEX 


uafineqimqne ublque, F. 1 . 209 
ut . . . utl repented. F 1 2°K) 

"Vu?’ F ‘ ” 4 K|US3 Ubl) ‘ M- 

n(or and fungor with ace object 
In perundhe, i 164, see fungor 
utricutu3, 51 n 33 


Prw ind Con} , Imp lnd imp 
Opnj, tut Indie in re only 
Marcus, 3rd pers plur Perl 
Indie fn ere neser used by 
Marcus ; tee Klu«smatin J Emend 
fronton,™, 70, 77 
'eriloquus (first used), 51 I 10 
Versicolor, F. (first), II 45 


v!plU*curtalied for -v Iplline 1\ H, 0 
\Ulham slgllare, F H 210 
sir bonus dlcendi perfus (Cnto 
and Quint ), II 134 
\ocula, 1 l 76 

\olenila, bona (Apuf J for ben/ 
Nolentla, l (first), II 210 
volup, for voluptos, 1 U <* 
rolutUtwut, niarg Cod Ambr. 6U, 
II ICO 


xenlo, F. i 207. 276 

renovator 1 1 2ts_n 
fa»9ot (Fasorlnu'), II 263 
ftXorvirw, M, I. 210 
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accession, anniversary of T's I. 
227 

Acta Senatus, I 110 
actors, II 8, 17. 67, 00, 105, 108, 
216, mantles used by, I 105, 
Hero and Leander, I 222 , mask 
of, II 69 , gestures of, II 139 , at 
Antioch, II 149 , sent for to 
Syria by Trajan and Lucius, n 


alder, I 89 

alimentary Institutions, II 99 
alliteration (tee also Ehrenthal 
Frontonianae Quant pp 35IT and 
Brock, Studies fn Fronto 144- 
146) , barbarism and bleating, F 
I. 136 , bleating and fleeting, M 
i 151 ; acidos acluos, passas 
puberes, M i 177 , aerumnae 
adoreae, terrores trlumphl, i II 
20 ; cadendocaedendo, F n 26 , 
eyenum coge3 cantlone comlcum, 
F. II 46 , amburens in ahenu, F. 
n 00; amor lugls et lucundus, F, 

I 86 , peragrare pervenlre, 1 n. 
188; verll vltlum F n 255, 
Impenso et propenso, F i 110. 
ne pie pensum neque mensum, F. 

II 221 , intentum et Infestum et 
tnstructum. II. 201 • pro feet us 
project us, i. 151 ; alllt of t, n 
120 , U. o, 10 ; of p. i 60 , line 6 ; 
of I I 118. of p. 11 236; lortla 
fsetnora fecimns, JI i 178; 
purl perpetul, gratl gratultl. F. 
I 86 . fsreratl Ueesslti 1 j 102; 
funduntur fncantar II. i 04 1. 
It. 130 ; oplmus optlmus. F. II 
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I 153 . odorls roboris, | * 22j 

iroAAa roXka*«t p I 

*<tinon*v* ov npovi)* »_ jg(j t 

272, also from Labemis, J * , 
riautus, II 6, 24 < S cc Sf" n i U s 
142 Facuvlus, II fc n thus 

1 76 aspiration Ibus ration!^ 
F II 28; tubae tl * , . 1 ( ^ U p l 'Jtf, 
52 , impudens impud ca, t > 
pensis parem pr o P 0Sl ^’ m o B [na 
ie tutura intus In tranquuio ^ 
tutatur, F I 36 
alumni VarlanI II 88 
amanuensis, H 73 
amber, rubbing of, n l0-> . b j e 

ambition, the last infirmity 01 ™ 

anagnostes i"223 ; n 6n 

Caesar's books on, » » 

annihilation at death, H "29 
annuity, II 99 . For 

antithesis, Sallust, n 15» . 

Fronto’a antitheses tee Scnww 
czlna, Frontomana, P l 0 " 
ants, I 49 

IKSKfehtoi (p«t. ip o.m»« 
a,3,.“i n 77. 79; H.drM- 

spurious, n 139 

to. I 2I7f . . _ , 173 

argumentum ad homlnem, 1 »< 
armour of Inferior make n »**' 
arrows of Partblans, I! 205 
arts, superficial knowledge of. * ,♦ 
noble. II 183, 101 , 224, 2*3. 

215 . works of art by rarfons 
artl ts, 11 40; I IJ5 
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assemblies 0 f rouls, li 227 

^eton. LnepU Inlqui, p. u, 
iw, fuTiduntur fugintur, SI. I, 
?*; ort *i na tior perfection F X. 
> lz « scabies porTlmj, p r 226; 
JraAcor, trWU sum. ftXorvnu 
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Mplanare, F U C7 
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k f?. n P > l 
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*233 ° f accounts by emperor, I 


auguries, I 141 
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Caellan hill, i 143 

Campus (Martlua), ll 125 

canal of Tiber, m* la Cod , u 110 

Capitol, I 51 

capons, 11 7 

Cae9ar speech, I 19 

cedars, I 89 

Censor, shuts up gaming houses. If 
111 

Cerberus, ii 14 
changeling, II 139 
charioteer and spectators, II 17 
children (ius hberorum), I 237 
cholcn (>rpoatp*7tr) of wise man 
II 61 

Christians, ii 283 f. 204n , apocry 
phal letters, ll 209 ft 302 ft 
Ciceronian style, I 111, 123, II 
43 

Circus, I 111, 309, ll 147, 217 
— -a *'• — - 


° U 174 
hall Play, t 99 . 1 277 
bamboo and reed, it 180 

0 * 250 ’ pl,bUc ' 11 178 ' drcS3 for ' 
ba ^ ha g 7 ' 00^221,213,246.250,11 4, 

* w ? ul 5 r } how valued by lovers and 
.non lovers, i 20 
begging the question, j 271 

^ n I73 n8 ° f ’ ,L 73 ' youD * bUds ' 

t|rthdayB, | 51 

Mood letting, n 85 

ooar hunting, i 179 

b°^» 2 rendered useless by wet, H 

bo* tree, i 219 

bread black and white, n 121 
brigands ^ Asia Minor. I 237 
191 "U com f lltnfcnUr y title, « 
bufToons, proverb of, I. 93 , Flu* 
smiKed by, li 8 
lullftin fal^e h 139 
purtal jn carnivorous animals, I 

16v» 

1 of Patricians In til days I 
*10 . Cato** n til . ot Marcns 
» 207 


coining words, tt 116 
coins of lead and adulterated, n fit, 
113 

cold In 'l 's bedroom, r 65 
colours, II 263 0, red and green 
ibid , terms for. In Greek an 1 
Latin, i&td 
Comedies, 1 107 
coroltlum n 43. 65 
commonplaces, I ^29, j5; im otto 


concord among friends proofed 
byM I 73 , 

congisrlura. IX. 47 . - the oorasJ-'Je 
11 2,6 

ron'Slmtri I ZS7 

convtliutk'n, t* legal enactment er 
decide « 1*1 „ 

von*rl«i°n« 1 T *t-enee It 3- 
C».n«ul t>nl lroti'el. t t -*«Art 3 * 
(,I»!>rio irf» * la t .» *ssj-» 

theatr*. I tlt» 
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coMompllon, air o! Clrta good (or, 

con ventions In speech, i ioi 
cooks honoured with statues n 6 
copyists of M8S i 167 ’ 

corn supply n no, 216 
^ L oi Codex, i 131, i74„ > 

^hortf b0asQ ot rt,ia * 1 178 See 

crucifixion, u 27 
curriculum for oratory, h 82 


da " c '»2 n PinWe. I 00. 

tFilh cymbals, ir m . no t 
n P |o? bl * /or womea (Sallust) 

'Jy,*?' 1 night, fable of, tr 13 ff 
dead look of the, it 2 27 
« « 227 . early death, ibxd 
n godu«vs. i 151 
decnrloo,, #ee Municipal Senators 
deputaUon of Municipal Senate” U. 
destiny II. 225 
dialecticians 11 67, 71, 70. 83 
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dictating letters j. IBS, 213. u 41 
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dithyrambs ji 57 
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<*-<•»«« 

~*V ff . 5 , 
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eagles, flight of, 11 87 
ears tingle when others speak of us. 
I 114 

earthquake, n 41, 69 
eating aaries with different pn) 
fesslons, 11 5D, lawyers* wives 
great eaters 1. 145 . Hadrian ns 
gourmand, u 8,r>uma, n II 
elephants, I 163, If 217 
eloquence, oratory, rhetoric, the 
art of words \\ ords, their choice 
and arrangement I 3 , common 
ones preferable to unusual, if 
equally significant, I 7 , common 
and old words, II 80. to W 
hunted out, I 5, 7, IT 27, 261 , 
choiceness of. In special authors, 

I 6 , Cicero's use of, I 7 , un 
expected words I 7 , unusual 
when to be used, I 7 , dlllerenrt 
In by alteration of one letter, 1 
7 . order important I U, ** r 
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mean and slovenly, U 107,291. 
rhythmical and iluent, II J05, 
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often discoloured like coins, it 
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Dus 11 63 
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II 65 , art of, I. 40 ff 
II 73 83 , power* of, II 77 
13’’, 133. cl Orpheus I 71 J 
<-*esar t elxjuenee t 33,11 131 
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II lJ UifU eat (ace totleerol 
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thmJX?""?'*. “PPlM tho 
them, II 89 ; h'othee 

fai n ii’ 1, 70 1 th " 

jFismiot.reech (»»..».) n 

«hlUrUf s il.',^oi?S'? 6 „g; 
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2 *2». of the 11% lng u 205, 
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Fold Han law, II Pin 
Fnlcmlan wine, II 7, 61 
fallacies, n 07 
fame, love or, II 02 
farces, I 107 

fasting as a euro, 1 235, n. 83 
fatalism, ii 309 

late* I 137, II 223; as spinners, 

lighting with beasts In arena, i 119, 
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figures {(rx*j para, schemata, qv), 
II 87 

fines, law as to. II 125 
fir tree, i 40, 89 
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II 30a 
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73 . true friendship, I 257. .59. 
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Nile fountains, i. 91 
nomads, i 237 (Libyans); n. 203 
(? Scythians) 
notary, public, li 177 
nngalia, and rules for writing, I 
41 H. 

nurse, II 43, 115, 125 

nymphs, chaplets of vine for, n. 85 
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oak tree, I 89 ; holm-oak, n 81 
oil. anointing with. IX 57 
old age, n 185, 187 , a twilight n. 
180 
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II 279 
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pan-pipes, II 73 
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tion in, n 285 
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arae neque foci nec vlae, quod 
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Sec 6 ] 


THE PRO\ INCIAL l\SOL\ ENC\ ACT 


51 


(d) if, with intent to defeat 01 delay his 

creditors, — 

(I) he departs or lemams out of British 

India, 

(II) he departs fiom his dwelling house or 

usual place of business or otherwise 
absents himself, 

(III) he secludes himself so as to deprive 

his creditors of the means of com 
mumcating with him , 

( e ) if anv of his property has been sold m 

execution of the decree of any Court 
for the payment of money, 

(f) if he petitions to be adjudged an insol- 

vent undei the pioMSions of this Act, 

(g) if he gives notice to any of his creditors 

that he has suspended or that he is 
about to suspend payment of his 
debts or 

(h) if he is imprisoned in execution of the 

deciee of any Court for the payment 
of money 

Explanation — For the puiposes of this section 
the act of an agent may be the act of the principal 

Act of Insolvency This section does not define the 
expression "act of insolvent* blit simply mentions the several 
cases in winch the debtor is to be taken as having committed 
an act of insol ency Cf Dulomal v Soomar Khan AIR 
X9 - ’8 Sind 17- 1 12 I C 646 In order to be an act of insol 

vencj the act must be within the meaning of the section Cf 
Muthii ChctUar v \agindas ■’S Bom L R 6S0 (a case under 
Presi T Insolv Act) The list of the cases mentioned in 
this 'ectton m which a debtor commits an act of msoKcncv is 
almost the same as that 111 section 1 (1) of the Eng Banl ruptcj 
\ct 1914 fas amended 111 ig-»6) Acts of Bankruptcv are of 
th ic kinds namelv (1) those which arise from dealings bv a 
Irbtor with his proj ertv (2) those which consist of t er onal 
acts or defaults committed bj him am! ( ) those winch arise 
‘‘mm the conditions of his afT i s showing him to be an insol 
it The cs ence of the first two cla sts of the acts lies m 
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the intention of the debtor to avoid or evade the payment of 
his debt , see Halsbury's Laus of England, Vol II, p 13 Cf 
Danker v Burdekm, (1S43) 11 M & \V 128 , Stuart v Moody , 
Cr M & R 777 , Ponnusamt v A'awsimma 25 ML J 545 
{548) 21 I C 293 *4 M L T 305 It should be noticed that 
the above acts of msolvenc) with the exception of thope men 
tioncd m els (e) & (h) are acts of commisston Cls (e) & (h) 
specif) the wajs in which a debtor roaj be forced into acts 
of insolvency Cf Lachmt Chand v Be pin Behan, 32 CW 
A "16 

The commission of an act of insolvency by the debtor 
entitles both the creditor and the debtor to present an insol 
vcncy ictition subject to the provisions of sections 9 and 10 
respective!) and the Court may on such petition make an order 
adjudging the debtor an insolvent, sec 7, below An act of 
msolviiicv lias got this importance that it gives a cue to the 
external world that the affairs of a debtor have become em 
barrassed and that it is therefore of great importance that he 
should be brought under the operation of law at an earl) date, 
Car parte lluncn p QBD ^4° For a bankruptc) notice, 
see Herbert v Higgins 95 L J Ch 303 The effect of an act 
of insohenev once unequivocal! v committed cannot be whittled 
down b) pretentious pleas Cf Ii rc Shtvlal Rathi 40 IC 
207 (Bom ) In re Dhunput Singh 20 Cal 771 (on appeal, 23 Cal 
20 p C ) \\ here the debts come into existence subsequent 

to the so-called act of insolvency the creditor is not entitled 
to rc!> on the said act of insolvenc) to have the debtor ad 
indicated an insolvent see Muthiar Chcihar v Lakhshmtnarsha , 

1 141 o, IC 56 (1920) MWA xcvn (97) 


. , Act * of Insolvency to be strictly construed Words 
Uclinmc net of msoUencj should be strictly construed, because 
°' P”* an act c,lla,ls disabilities on the person 

^ommittiuc It Cl f,n,lc c/.".rn USSa) u QBD 343 (34«) • 
ATP i 1 ^ 9* Cf Lulomal \ Soomar I\han r 

‘? jS S,,,<1 'W "S IC 646 Mercantile Banl y 
?ue«„ an ""‘iJ 0 ' Iad ’50 MIC 94- Ad,ud,cst,ov 
Courts of I 1S °i C 'i lt , ls a tuntter of serious consequences and 
of , . , ,aU fscticular care to see that the pro- 
full! considered Nr? ma !! cr arc strictly obscryed and care 
Mad “j ,d S?rc"^ ,a ch9ll > ' Doraisuamt, A ! R 19^ 


\\ hmf\hc^in!oU^nt e ? Cy }!^ en not *° be scrutinised * 
unable to n\ #»,„ 1 himself gives evidence sa)ing that he is 
himself the petitioner* ther* " ,crc t,lc situation is as if he is 
act of insohenev lhcre ,s 110 use doscl) scrutinising the 

’• MR . 9=5 M-T ^‘r=^tv kC fP‘ r S6 'lC A ^ H ‘ 
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What are not Acts of Insolvency A mere intimation 
to a creditor the debtor or Ins agent that the debtor is 
insohent or is “in difficulties’' does not amount to an act of 
insolvency Cf Mercantile Bank \ Official Assignee, 39 Mad , 
250 Or, in other words, a bare declaration of inability to pay 
•debts is no act of insohencj , Rama Suami Chcttiar v 
Muthmlus- amt, AIR 192S Mad 903 109 I C S3 , 1 ccrayya 

C/icftv v Dorats'u.ami, Supra In re a Debtor, (1929) 1 Ch 
362 9S I, J Ch 3S A trader Ins a right to go abroad to 
look after his concerns, and it will not be an act of insohency 
though his creditor mav thereby be delay ed, II arner \ Barber, 
Holt 175 , Ex parte Mutrtl, 5 Ves 574 The mere failure to 
"keep an appointment made with a creditor is not an act of 
bankruptcy , Key \ SJiau, S Bing 320, Toleman v Jones, 9 
Moore C P 24 Absenting oneself, unless from the place of 
abode or place of business or to a\oid a creditor, is not an act 
■of bankruptcy , Bemascom \ Farebrother, 10 B & C 549 
Purchasing goods from one creditor and selling them 111 retail 
and utilising the sale proceeds to pay off other creditors are not 
nets of insohency, Durga Ram v Harktshen, 23 A L J 536 
L R 6 \ 415 (civ) \IR 1925 All 564 88 I C 440 Like 

-wise, omission to keep account for some time or want of neces 
sarv vigour in carrvmg on business will not constitute an act 
of insohency, Ibtd 

Act of Insolvency of a Firm An act of insolvency 
committed by’ a person in his capacity as a partner of a firm 
and on behalf of the. firm is regarded as an act of insolvency 
of the firm, see Mayne’s Partnership, p 432 Every partner 
of a firm, and in fact the entire firm itself, can be adjudged 
insohent in respect of acts done by any partner on behalf of 
the firm, Ghanshamdas v Sasson & Co , AIR 1926 Sind 90 
93 I C 448 ho doubt, in order to sustain a joint adjudication 
against two or more persons, it is necessary that some 
■act of insolvency shall have been committed by each of them 
But the act of insoh ency may be a joint act committed by one 
partner on behalf of himself and as agent of others or as a 
matter of fact, it may be committed by a person who is not a 
partner, but a mere agent and his authority need not be special 
-or explicit The act of partner who gives notice that lus firm 
lias suspended or is about to suspend the business is prima facie 
a joint act on behalf of all persons who are liable as partners 
in that firm, unless they can show that they were solvent and 
able to pay the debts of the firm, In re Dand Sassoon Cf Co 
22 S L R 273 AIR 1927 Sind iss 100 IC ,^9 It has 
however been held by the Calcutta High Court that a notice 
of suspension of payment by one partner is not an act of 
insolvency for the other partners, Dcbendra v Pursoltam, 55 
I C 1S6 (Cal ) Nor will the attachment and sale of the j 
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a fatale property of one partner operate as an act of insolvency 
of the firm, see 51 M L J 326, cited under cl* (e) at p 64 

Onus of proving Act of Insolvency The onus of 
j roving an act of insolvency is on the party who relies on it 
as the foundation of his right to present an insolvency petition, 
(i£S 2) 22 Ch D 436 Where the surrounding circumstances 
rat*;e a presumption that a particular transaction is a bankruptcy 
act, the onus is shifted on to the other side who alleges the 
contrary, see Lx parte Milner, 13 Ch D 245 Cf (1S77) 
5 Ch D 979 When one partner gives notice that the firm 
has suspended payment, the onus is not on the creditor to 
prove that that partner had authority from the other partners 
to give the notice, Re Daud Sassoon Cf Co , AIR 1927 Sind 
ro ° * C 389 , Oanga Prasad v Madhuri, 25 A I, J 331 
AIR 1927 All. 352 100 I C 550 Where on a creditor's 
I ctition the debtor himself swears to his inability to pay, there 
is no purpose m clo c ely scrutinising the acts of insolvency, 
/ tma Karuppan's Case, supra Where an assent by a creditor 
to a transfer is set up as a bar to such creditor relying on the 
transfer as constituting an act of bankruptcy, the burden of 
provmgsuch assent is on the party alleging it, Re Michael , S 


Estoppel or waiver with respect to Act of Insolvency : 

a creditor who is a party, or privy, to a transaction cannot 
ra\ on it as an act of insolvency, Official Receiver v Sowia 
nn^lT / " !/ I? R* Swdcrland, (1911) 2 K B 658 , Rc 
Z. lr/ ( T ] 1 K JJ ™ • Rc (*906) 1 K 13 389 , 

A S 2 TK 591 . Marshall v Barks or th, 4 B S. 

ult, 3 50 tl0tCs and cases at p 61, infra A creditor 

1 ’ ir j;W , ,i a ? assignment deed executed by the insolvent will 

the Mid ,f r(f i 2 Us cont, uct from rely jug on the execution of 
Ch 7 cf r\ an act ,° f lnnkr «ptcy, Rc a Debtor, 94 LJ 
47 Ml T da* V*?!' Rajagopala, 48 Mad, 294 

the execution j\ ? W Macl S 39 84 I C 281 If after 
tiwuctsnrv defav * ° f 1 arran C cmcn t, the creditor makes 

debtor such <feh. n ,nK 1,,s Petition for adjudicating lus 
£ cstoi.ned frori roH an,0, ! nt lo acqiucscencc, and he will 

?* ° f tant-ruptc,. 

2 Ch 374 J 199 Cf Lx parlc Stray, LR 

cr e ,lSre*i, ( “ , n to trU5 ' ecs for the b ™ cf,t of 

Mat.oroot e Kolumlj I i " ,,n<ler thls sllh ‘cction, 

of wo,- Iho „*“ » „ s L , R , , -■> I C 443 In tl.c Act 
tinder tile present Act J u-l 'l""'"] 11 ' 0,i - dltl 1101 occur , so 
t .11 no, omoim to ° “ ot ,,1C l***'*' 

lie , csrCT ? "V t’enl?, „ '"wKcncs' The transfer roust 
peer ot the entire rropert; or to such an cMent that 
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it pracltcalh lenses nothing for (he insolvent The transfer 
of a pari of the propertv nm not be w ithm the mischief of the 
section, Rc S pack man, (1S90) 24 Q B D 72S (738) * 

The transfer must be to a third person and not to a creditor 
Cf Ltpton Lid \ Belt , (1924) 1 KB 701 The creditor may, 
however, in another capacity be regarded as a third person 
within the meaning of this clause The words “third person” 
are not intended to exclude the conveyance to some of the 
creditors themselves as trustees for the general body of creditors, 
Official Reccucr of Trtchtnopoly v Sundaram, 30 M L J , 
415 34 I C 602 Ordraarih, the debtor conveys his property 
to a trustee for payment of his debts, and the transaction gives 
ns© to an act of insolvenev , and the creditors may at once apply 
for an adjudication order, as they are not bound to wait and 
accept a deferred payment from the hands of a trustee In re 
Bnjmohun Dobay 2 C W N 306 , also see Official Receiver of 
Tnchtnopoly v Soma Sundaram 30 MLJ 415 34 I C 602 

Rc l\ood, <1872! 7 Ch App 302, 305 Until the creditors 
assent to the tru«t deed, there is no trust and the trustees occupy 
no better position than that of trustees de son tort, and on the 
bankruptcy of the debtor they will be bound to hand o\er 
the assets to the Receiver Hassomal v Rotumad, 6 SLR 
i8y 19 I C 44t As to the position of a creditor who does 
not absent to a deed of arrangement see also Rc Ellis My Itcnacre, 
94 L J 239 (1923) 1 Ch 564 -\n assignment b\ a debtor of 

all his propertv for the benefit of all Ins creditors generally 
constitutes an act of insolvency under this section and will 
justify an application, Iinjmohan v Bungshidhar supra 
Rarsandas \ Maganlal, 26 Bom 476 \ transfer for the 

benefit of Particular creditors docs not fall within this clause, 
though it may fall within Cl (b) if satisfying the conditions of 
that clause Cf Ri Saii>»i<ir<r > (190“) 2 K 11 170 

I11 this section * Property” includes money and “Transfer” 
includes a gift In re lutbica \andan Bisuas 3 Cal , 434 
It does not matter whether the transfer be voluntary or not, 
Monmohan Das v Me I ead, 26 Bom , 765 Question of inten 
tion never enters into the consideration ot an act under this 
Clause, Re 11 ood (1872) 7 Ch App 102, tos In order to 
bring a case within the purview of this sub clause (a), the 
transfer must be for the benefit of the insolvent’s creditors 
generally, so where the transfer is for the benefit of one class 
of creditors, it will not be an act of insolvency under this 
clause, — not being for creditors generally — but it may amount 
to a fraudulent transfer under Cl (b), provided there is an 


*A transfer of the lr solvent s propertv to a trustee for the benefit 
of creditors is technically known os an assignment in bankruptcy see 
Ltpton Ltd \ Bell (1924), 1 K B 701 



56 


the rROvr.au. insolvency act [Sec 6 


intention to that effect, RC Phillips, Ex parte Barton, (1900) 
a Q B 3:9 

Though the transfer be for the benefit of the creditors, still 
it will be an act of insolvency, for this simple reason, that it 
maj have the effect of deferring payment , the creditors^ are not 
bound to wait , they may proceed to have the insolvent’s assets 
distributed at an early date , In the matter of Brtj Mohun, 
2 C W N 306 affirmed m 2 C W N 335 , see also 26 Bom , 
765 , In re Rees, L J 29 Ch &. BL 7 , In re Wood, LJ 7 Ch 
App 302 Cf h hook a at v Wool Tail, 19 Cal , 224 (PC) 
An assignment by a debtor of his entire property for the 
benefit of his creditors divests him of any interest which can 
be the subject of attachment subsequently issued in execution 
of a decree against such debtor until the trusts of the deed 
of assignment have been carried out, Lalchand v Hussamnto, 
22 SLR 1 AIR 1927 Sind, 78 97 I C 257 The question 
of bona fidcs seems to be immaterial under this sub clause 
Cf (1890) 24 QBD 72S (741), supra, and 2 CWN 306, 
supra , it should be noticed that there is no question of 1 nteniion 
to defeat or delay & c , and the same need not be proved here- 
under, inasmuch as the necessary effect of the conveyance or 
assignment is to defeat or delay his creditor and to prevent his 
property from being administered under the Bankruptcy Law, 
Rc ft ood, (1872), 7 Ch App .,02 , Dutton v Morrison, (1810) 
7 Vcs 194 , Ponsford v Walton, (1S68) L R J CP 167 • 
Lx parte If enley (iS62) 1 Dc G J & S 273 


British India — means "all territories and places within 
His Majesty’s dominions which are for the time being governed 
by Ills Majesty through the Governor General of India or 
through any Covcrnor or other officer subordinate to the 
Governor General of India ,’ see sec 3 — {7) of the General 
Clauses Act (\ of 1897) An Act of Insolvency by transfer of 
the debtors property under clauses (a), (l>) and (c) may be 
committed by the debtor cither in British India or without it , 
Cf lx parte Plain {1879) 12 Ch I) 522 See also Cooke v 
logflff, (1901) \ C 102 rx parte Crispin, (1S73) LR S 
Ch App y-4 21 W R 491 But the petition for insolvency 

must be presented to a Court having jurisdiction in any local 
area in which the debtor ordinarily resides or carries on busi- 
ness or^ personally works for gam or is m custody See sec it, 
per/ I he expression ‘or elsewhere” clearly shows that a 
bankruptcy act can lie committed abroad, — (1879) 12 Ch D 
522 I or the case of a foreigner carrying on business in India, 
see 1 okohoma Specie Hank v Curlendcr & Co , 4% C L J 436 
AIR 1926 Cal 89S g6 I C J59 


Composition deed— an Act of Insolvency . The execu- 
tion of a comjwisition deed by a debtor amounts to an act of 
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insol\enc\ Laid and Khushaldas \ Hussaimo ’j SLR i 
AIR ig* 1 ? Sind 7S g- I C "S", reiving on 26 Bom , 4,6 
Clause (b) Under tins sub chnse a transfer of property 
with intent to delav or defeat creditors is an available act of 
insolvency, Debcndra \ Purusottam, 55 I C 1S6 (Cal) the 
transfer need not be in respect of all or substantially all the 
properties of the debtor it will do if it be in respect of any 
part of his property — but it must be 1 th intent to defeat or 
delay his creditors and the provision os to place where the 
property exists and the conveyance as unde in this clause is 
the same as in the preuous one Cf Rc II ood LR 7 Ch 
■app jO'* This sub-clause docs not require the transfer to be 
to a third person so transfer to one of the creditors may give 
n«c to an act of insolvency Cf Krishna Das \ Raja Ram , 
AIR 1930 All 2S'* i9 0 o A L J 30 The language of this 
•section is somewhat similar to that of Sec 53 of the Transfer 
of Property Act In this connection the following cases may 
be referred to—-” Cal 1S5 ** Cal 19S 9 C W N 225 P C 

■>o Mad 3 6 •>- Bom •’Q Bom 4°S The object of this 

■section is quite different from that of sec 53 T P Act This 
latter section proposes to avoid the transfer but the object of 
the present section is to indicate when an act of insolvency- 
will be committed to enable the presentation of d petitton of 
insolvency either bv the debtor or b\ the creditor So there 
is a radical difference between the objects of this section and 
sec S3 T P Act and therefore the common words in these 
two sections may not have exactly the same significance 
Therefore in this section a transfer need not be an actual 
transfer a mere show of transfer will amount to an act of 
insolvency under sub clause (6) of sec 6 provided it is with 
intent to defeat or delay his creditors The creation of a docu 
ment b\ a debtor purporting to transfer his property to another 
with the intention of putting the property nominally tn the 
lane of that other while retaining the beneficial interest in 
the debtor himself would amount to an act of insolvency if done 
with the intention of delaying or defeating creditors it does 
not matter that there was no intention to give effect to the 
transfer Secretary of State v Nagtah 25 M L T i"> 36 M L J 

180 50 I C 59v see also 11 Mad 114 20 ML J ->ii The 

deed of assignment will operate as an act of insolvency not 
’« 'tktfan'hn.% »J;«. feisfc, ’A h.T£. x/iA V«s.\ TOsfasAV* x.xwa.vAidi 
for instance where the insolvent executes the deed but which 
has still to be executed bv his partner Ex parte Snouball Re 
Douglas, (iS 2) 5 Ch App 514 

The absence of a projxrr stamp will not j revent the execu 
tion of a deed from constituting an act of insolveiicv Px parte 
Sijinrc (i86S) 4 Ch App 4~ Under the Transfer of Pro- 
1 erty Act a transfer by a del tor of his property to a creditor 



THE IROMNCUL INSOUENC\ ACT 


[Sec 6 


is not within the mischief of sec 5} thereof , 3 All , 530 , 
jo Mid ,6,3, Mid , 334 , 6 C I, J , 410 , 34 Cal , 99 , 2 
A L J 604 , hut such a t nu sic t ton under the Insolvency Act 
nnv give ri«c to an act of insolvency The provisions of sec- 
tion S3 of the T P Act do not, in any way , affect the provisions 
of this section, -it de the new sec 53 of the T P Act A collu- 
sive suit brought by a debtor and its subsequent withdrawal 
or compromise of the same with the object of putting another 
party in possession of immoveable property may amount to a 
transfer of property by the insolvent within the meaning of 
«?cc 6 (6) /’ 11 rein Hath v At argir, 13 A L J 434 29 I C 217 

To bring a transaction within the meaning of clause (b) 
ther must be a fraudulent intention on the part of the debtor, 
Rc Skackman, (1890) 24 Q B D 728 
I nndnlent intention ("37) The element of fraud involved 
here must be legal fraud upon the 
creditors and not a mere moral fraud , see Rc Wood (1872) 7 
Ch \pp ,02 That is to sav the transaction should be a 
regular design to prevent the distribution of the insolvent’s 
assets among his creditors in accordance with the bankruptcy 
n *. lou ' Vo""* 1 ' (1810) 17 Ves 194 . Lx parte Chaphn, 
/u Sinclair (,884) 2b Ch D 319 Cf Official Assignee v 
1 akohama Spcnc Rank ltd 29 C W X 374 So where good 
a, ,b established neither sale nor mortgage will be an act of 
insolvency, Rose v Haycock, (1834) 1 Ad & El 460 

The question whether a certain transfer of property has 
c» mule with intent * to delay or defeat the creditors within 
t v meaning of section 6 (b) ,s not a question of law but merely 
."Vi f h ’ £ r t! tad ' Bhagawat Singh 85 P E R 1917 
1. In , J t| j * 102 J. R ,Ql6 Such a fraudulent intention may’ 
fron \ surrounding circumstances and need not 
1 "’4’ ^ |,rm 7 n oorf, (,S; 2 ) 7 Ch A PP 30, , Varawol. 
Morn n , I l, , , Pa P a >> a - 2° Mail , 126 Cf Billion V 

1 C P ,e- V? Xts 194 • 'Word 7 Walton, (1S6S) h I< 

a imnntimi* 0 ^ 3 " 'ustance of a case where motive is regarded 
circumstances c-i p nt ?T tl0 j J° dcfrai, d being presumed from 
f Da \'* & Ward. (,9,4) 2KB 694 In 

mTj J u S '“;"‘ , v;' ha <05 =7 1. w 50s 55 

perusal of documrnu S ' Iad , 480 110 IC i6 7» a merc 

del mr recent d no , con . SI<,crct| sufficient to show that the 
inn of 1,1s proper,? V e “'“Sj transferrins an renter 
^thcr. s o Mn, l „ 8 AIR ,9 T°!J Z 7 C ' 

An assignment In , debtor of his propem eons.ilenrt.on 
f r jm t ?, a n I ) ?, s ! ls an act of bankruptcy, 
RtPall.p, (.000)2 QB ,29 , ll'or.l h 

In „ rr po„, w,r„ , 0 "f S <}&' ' Bar 467. 

, r ronr Uilrr, (19;,) 3 K „ 62S (631) Tins 
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is however not «o when the debt was advanced on the debtor’s 
undertaking to give *ccuntv for it at a subsequent time, Harm 
v Rifled, (1S50) 28 L J (Q B ) 197 , Ev parte Km g, (1S76) 
2 Ch D 256 Lx parte Izard, (1S74) Q Ch App 271 But 
the onus of proving such undertaking or agreement must be 
on the person who alleged it. Ex parte Ktlner Re Barker, 
(1S7Q) 13 Ch D 245 , see also Aafama/ai \ S T Export Co , 
33 Mad , 33* 20 M L J :n A bona fide assignment for a 

/’resent equivalent per sc is not act of insolvency Ross v 
Iia\ock, (1S34) 1 A D & E L 460 , Mcner v Peterson, (186S) 
lR 4 Ev Ch 104 An assignment partlv to secure an 
existing debt and parti} to secure a future advance is not 
ticcessarilv an act of bankruptc}, Allen v Bonnet, (1870) 5 Ch 
App 577 , Ex parte iriULinson (1SS2) 22 Ch D , 78S Such 
future advance must be taken for the purpose of continuing the 
business and must not be used as a device. Ex parte Johnson, 
Re Chapman (1SS4) 26 Ch D , 33S , Cf (1894) A C 135 An 
assignment of the stock in-trade b> a letter of h>pothecation is 
an act of bankruptev, Re Ambrose Summerse, 23 Cal , 592 

Clause (c) Under the Act of 1907 there was a difference 
between the clauses (b) and (c) in respect of the subject-matter 
of transfer , in clause (b) we had “his property or any part 
thereof” and m clause (c) vve had “his property or an> part 
thereof or of anv interest therein " From the present clause (c) 
the words * anv interest etc ” have been omitted 

The difference in the language of clause (a), (b) and (c> 
should not be lost sight of Under clause (a) the transfer 
should be to a third person for the benefit of lus creditors 
gcncraltx and the transfer should embrace the who'e or mb 
stantiallx the aholc of the insolvent’s propcrt> But under 
clause (b) the object of the transfer is to defeat or dclav the 
creditors, and the transfer mav be m respect of even a part of 
the propertv Lndcr clause (a) the intention of the elcbtor is 
generallv an honest one A transfer under clause (b) must 
neccssanlj be a dishonest one Clause (c) does not require the 
transfer to be to a third person or with intent to defeat or dclav 
the creditors The words “fraudulent preference” indicate that 
the transfer is meant to be 111 favour of a creditor, though it 
ma> be in the name of a third person 

The execution of a document which comes under sec 54 
of the Act amounts to an act of msolvencj , Krishna Das v 
Raja Ram, 1930 ALJ 370 AIR 1930 Ml 2S2 

Enactments See sec 54 (1) of this Act , and see sec 36 
of the Presidcnc}-Tovvtis Insolvcncj Act (Act III of 1909) 
Some people find in the words “anv other enactment" a 
reference to sec 53 of the T P Act Perhaps that is not so, 
because sec 5 V docs not render the transfer altogether z otd 
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but onlj voidable nor does it contemplate the contingency of 
the indebted transferor being adjudged an insolvent In fact, 
it is inconsistent with the very spirit of the Banlurptcj law, 
which aims at equality of distribution of the property of the 
bankrupt among 1 ns creditors , see Hakunlal \ Mushahar , 34 
Cal 999 at p 1015 11 CWN 8S9 6 CLJ 410— affirmed 

bj the Pm 3 Council in 43 Cal , 521 23 Cl, J 406 


Fraudulent Preference The expression must mean 
preference gnen to a particular creditor so as to affect the 
shares of the other creditors upon distribution of the assets of 
the debtor because the whole object of the Bankruptcy Law 
is to secure equaht> of distribution of the property of the 
bankrupt among his creditors see Haltmlal v Maoshahar, 34 
Cal 999 affirmed by the Privy Council in 43 Cal , 52X 23 

k. L J 406 So a transfer which is not within the mischief of 
see $3 of the T P Act may amount to fraudulent preference 
within the purview of this section In order to constitute a 
irnuuulent preference there must be the concurrence of three 
circumstances (1) the trader must contemplate his own mime 
, ' pt . c > < 2 ) he ^st himself make the distribution , 
lilltw V listnbl , lt , l0n , must bc different from what a Court of 
A m P C> 'l° Uld make Bourne v Graham 2 Jur (N S ) 1225 
m,l b iL Wh< l cucs an wndiie preference to one creditor, b\ 
tile nhn. 1 ,!!? 3 ,j? rRe PJ°P ort,on of his propertj so as to reduce 
the fa^ni^ t e,? harC t°/ 1 1° other credltor s acts fraudulently, and 
sentinsr the cr . cd,tor ,la<5 n ° title against the assignees repre 
senting the creditors generally Dadofa a Vtshnudas 12 Bom , 

transfer or, co , nst,tute atl act of fraudulent preference the 
Prc former 1 bC }° untar > an d not one made under pressure 
I reference whew ft? an . act frcc 'u!I and there can bc no 

IS yS } S l i e rCSU S °Jr PreSSUre ' ^ PCndTa e 

"cento V*«hfl a 2fc < ; L 7Ji 7 i 19 S ? ? *57 29 I C 128 
Pressure legalizes the ilisrvTc t* Ir ,^kJ • 545 20 I C 395 
sumption of 5 an intent,™ bccause 11 rebl, ts the pre 

fraud of the BanLrmO t" 1 Ie F art of tbe debtor to act in 
distribution of h,s assets amone- i?! ,,ch p, j ov,dcs for the c T ial 
In the debtor to one ofThr " S crcdlt0rs So a mortRaRe 
dill not amount to an act of t0 S< ? nire a barrcd dcbt 

a oluniary affair titovO, ! f p udlllcnt Preference— not being 
«n old \Mahat ad case a transfr?!!”" Mad 4Qq Under 
to 1 big Creditor nf Pic » a ”f fcr n a debtor of his propertj 
litter mi held not toconstiim^ sal “ fac, 1 l ° n o[ h,s deb,s lo lhc 
\ Sccrelan of stale i mi*"* 6 an J,V ,dae Preference," Joakm 
I'm tinder *cc 53 of the T P 5 \°, , 5 m ' n howeser be good 

\ct A deed is \otd against th* bl \ t not so ,n an InSoHcncj 
in a state of msohencj or uhm < 7| Cd,t n- S " hen , the dcbtor 19 
Ie-uc the debtor without *| t » „T cn t,, f cffcct of tbe deed is to 
witnout the means of pajmg his present debts, 
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Chidambaram \ Srrmtasa, iS CWN S4i, PC 33 Mad 334 
(affirming 30 Mad , 6) Vide al«o the notes under the heading 
"Preference” m sec. 54. 

As to the ca«cs of transfer w Inch apart from the Bankruptcy 
Law, will not amount to fraudulent preference, see Haktmlal 
\ Mushahar, 34 Cal 999 6 CL J 410 11 C W N 8S9 

(affirmed bv the Pn\ \ Council in 1/ns/ia/iar \ Haktm Lai, 43 
Cal , sai 23 C L J 406), 4 Mad H C 84 , 10 Bom II C. 206 
20 ML J 211 , iS MLJ iSg, 16 Mad 397 

A person in insolvent circumstances maj dispose of his 
propert\ in fat our of one creditor though the act maj have the 
effect of disappointing other creditors, Official Assignee of 
Bomba} \ Bnj ktshorc, 3 A L J 604 , A W N (1906) 250 A 
mere \oluntan payment of debt is not an undue preference 
unless such pajment is fraudulent and is made with the intent 
of diminishing the sum to be divided amongst the creditors , 
In re Harmarjt 17 Bom , 313 In deciding whether or not a 
pajment made to a particular creditor amounts to an unfair 
preference the Courts should be guided bj the provisions of the 
Insolvencj Act, In re IVtUtam Hastie, 11 Cal , 451 Whether 
the preference is fraudulent or not must be determined with 
reference to the state of the debtor’s mind, Nnpendra v 
Ashutosh, 43 Cal , 640 20 C \\ X , 420 33 I C 548 see also 
Official Assignee 0} Bombay v Bnjkishore, 3 ALJ 614 
A W Is (1916) 250 

As to whether a creditor who is a party or privy to a 
transfer bj the debtor can rely on the transaction as an act of 
insolvencj for the purpose of proceeding against the insolvent, 
various opinions have been maintained see Ex parte Alsop, 
(i860) 29 LJ (Boy ) 7 , Re Tannenberg, (1889) 6 Morr 49 . 
60 L, T 270 , Ex parte Milner, (18S5) 15 Q B D 605 Acquies- 
cence in the transfer does not however prevent the creditor from 
availing himself of the benefit of some other act of insolvency 
committed by the debtor, Re Anils, (1906) 1 K B 389 Vide 
notes at p 54 

Clause (d) This whole clause is controlled bj the con- 
dition indicated in the words "with intent to defeat or delaj 
his creditors ” The three sub-clauscs (1), (11) and (in) practi 
callj lay down that if the insolvent keeps aloof or conceals 
himself from his creditors or places himself outside their 
clutches, being away from India, he will be committing an act 
of insolvencj which will entitle his creditors to proceed against 
lnm 111 an Insolvencj’ Court But ill the above acts of self- 
concealment or seclusion must be coupled with an intent to 
defeat or delav the creditors in order to make this clause 
operative. Lx parte, Coates Re Skelton, (1S77) 5 Ch D 979 
25 \V R 800 So it has been held in In re Dhunpat Singh, 
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20 Cal , 771 (affirmed b> P C in 23 Cal 26), that the intent 
to dipart must be proved to be the intent of the insolvent 
himself , see also In re II tlham IFalson, 31 Cal , 761 S 
^ ^ 55 j order to adjudicate a person an insolvent, on 
the strength of this clause, it should be first ascertained whether 
the debtor departed from the jurisdiction of the Court with 
intent to defeat or delaj his creditors, or 'with like intent 
departed from his usual place of business or abode within the 
jurisdiction Abu Haji \ Hajt Jan , S Bom L R 684 The 
departure must be with an intention to defeat etc , so there 
is no act of insolvent} where the departure is m connection 
with the business affairs, II <mier \ Barber (1S16) Holt (N P) 
l “o ac t maj be a bankniptcj act if the intention to 
dui\ etc is there, although no creditor be actual!} delajed 
tlicrebv / ouch \ l, II R3 , 4 P & D 6S6 iQB 51. 
II luiam \ \unn t Taunt 270, Fouler v Padgel , 7 TR 
509 leaving his house to avoid his creditors is a sufficient 
act of I anhruptcj though no creditor called in his house, 
lammond \ f ticks 5 Esp 1^9 , l| ydoun’s case, 14 Vcs 86 
* t0rs> ,nl * , J t,0n mav be inferred from the surrounding 1 
circumstances Thus a debtor who withdraws to a secluded 


*1. , a ucmana 01 pajmem or 

1. ,0 f as ' unst Jns cr editor or shuts his shop and leaves 

rifinn " T Ut , inslr r ,ons ° r an> address to which communi 
S l ’I 1 * made commits an act of banhruptc} This 
calh-W if ^°"*« ? r V e rebutt cd b} cvadcnce that the creditor 
to 1 rnnfr? nncar } w > ll0u r or b} other circumstances pointing 
to 1 contran conclusion see Cx parte Courtis (1S93) 9 T L R 

mm IL 1 ;:?: v e (,9oi) 1 kb ^ th«; a g a ,n ^ 

funds for , mm a n ? n< t remains out of India without providing 
•n hr l, L ° , V s <B,eS * in intention to delav creditors 


t, n , I,, ■** i'"eniion to ciciav creuuuis 

H olslcnholmt iJ ^tlncr I v parte, 2 Dca 324 , see also 


nent home °i$ ^broad^r jf so , lf tbe debtor’s penna 

Cl, l> uR?® f? par,c Brandon, In re Trench, 25 
large sum of monc . ‘ c >tor Icft his place of business with a 
re I iwed niMM.ttiM „ if U U from be,n K attached after having 
t< urt vvasinsuil 1* booU to bls creditors, the 


■ urt was Mistitir*! ... „ , 7 UUUI ' J HIS Clean IOIS, me- 

-I ^ to m n Z:Z^'-' c ^ 0T h ^ 


editors /„ , c . " ;*•“< ‘"lent to defeat and delav his 

tor l«Kw that ,he * x B ° m 297 " hM1 3 

ikroul „„ uM 1 c OTHcqiicncc of his COlllff 

jl'tili i condus, oil tint , " CCT , lal " crahtors that vottltl 

•Icfcit or .Ich, c ,to t V C f''" ,: / ,,rm ' 1 " as mUM to 
r, Hnirt , m “ T '■““Iff (1S-4) so 1.7 630, 

1 oil me to ilo ™r K 'l lns „E 0,n fr s^tsosil hail 

'a lontlhl 7,,"'' I’nlrW , Camp 
f o. of I isincs. ami iiuttmj; i!f a after 
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closing the business, a notice under the signature of a pleader 
requiring creditors to communicate with the pleader arc suffi 
cient to constitute an act of bankruptcy Rc Hira Lai Shu 
iWjiii, 97 I C 446 s c , Sha u. II allacc Cf Co , A I R 1927 
Sind iS A departure to a\oid an arrest is an act of bank- 
ruptcy Warner v Barbar, infra though under a groundless 
apprehension, Lx parte Bam ford 15 Ves 447 The act of 
msolvencv is complete as soon as the departure is made and 
is not affected b\ the consideration of any subsequent circum 
stances, Ex parte Gardener, { iSz 2} 1 Ves & B 45 When a 
bankruptcy petition is sought to be founded 011 this, the inten 
tion to defeat and delay creditors should be specially alleged, 
Ex parte Coates, Re Skelton, (1S77) 5 Cll D 979 25 W R 

Soo , if there is an omission to do so, the omission may be 
rectified bv an amendment before adjudication, Re riddian, 
(1892) 9 Mor 6 a 

The dwelling house ma\ not be a settled house and may 
mean one’s abode at a public house, Holroyd v Gtiv\nne, 2 
Taunt, 176 1 Rose, 113 

In sub-clause («) wc ha\e the most general expression 
“otherwise absents himself ” The Legislature at first specifies 
the particular instances of departure, self concealment and 
seclusion and then uses this general expression to cover every 
conceivable mode of elusion irom the creditor It is not how 
ever necessary that the debtor should be corporeally absent , 
it is sufficient if the debtor uith intent to delay or defeat Ins 
creditors makes it difficult for Ins creditors to ascertain his 
whereabouts, as by changing his abode surreptitiously and 
assuming an alias — Re -Uderson, Ex parte Jackson (1895) 1 
QB 183, 193 , Cf Lx parte Meyer, (iS“2) L R 7 Ch 1S8 
In rc II tlltam II alson, 31 Cal , 761 Closing up of the shop 
b\ the debtor without leaving any trace of him coupled with 
evidence of evasion of the creditor is indicative of the debtor 
absenting himself, In rc II orsley (1901) 1 Q B 309 (314) 
Merc absence for sometime from the village does not come 
within the meaning of this clause, Durga Ram v Har Kishcn 
L R o\ 41s 23 A L J 536 AIR 1925 All 564 8S I C 
440 The question of intention being the kev note of cl (d) 
the motive that prompts the departure must be looked to If 
the insolvent departed with an evil intention his subsequent 
return or change of mind is of no account Cf In rc Dholan 
Das 13 SLR 189 s6 IC 15S , Fisher \ Boucher (1S20) 
10 B C 705 

Sub-clause (in) "Secludes himself ' ’seclusion means 
corporeal retirement or pliVMcal concealment "o as to prevent 
access to him or communication with him b\ Ins creditor sec 
l\ parte / aster (1810) \ es 414 The corresponding words 
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in the English Statute [see English Bankruptcy Act, 1914 
see 1 (1) (d)] are “begins to keep house ’’ bee Robson, 
p 13- Cf 20 Cal , 77t , «=ee key \ Shan, S Bmg 320 

Tins sub clause as well as the two preceding sub- clauses 
ate all subject to the same condition as to the intention on 
tlie part of the debtor to delaj or defeat his creditors So the 
departure seclusion withdrawal, absence, concealment etc on 
the part of the debtor must be coupled with intent to defeat 
or to delaj creditors 

Clause (e) If anj part of the debtor’s property be sold 
awa> in execution of a decree against him for the payment of 
money he will be supposed to have committed an act of 
tnsohcnc} within the meaning of this section The propertj 
mist be actually sold awaj It is not enough that it was put 
up for sale kc Dholan Das 13 SLR 187 56 I C 158 

M here the propertj sold is not, w fact the debtor’s, this clause 
will lia\c no application Cf Hartsh Chandra \ Last India 
Coal to 10 C W N 733 This clause does not apply to a 
person against whom an adjudication order was taking opera 
tion Laehmtchand \ Bcfitn Behan 32 C W N 716 The 
attachment and sale of the separate property of a partner in 
c ccetion of a decree against all the partners in respect of a 
partnership debt does not amount to an act of insolvency of 
tl c other partners Rama Sanl ara v Firm of V K R Krishna 
t 326 390 (xq-6) MWN 977 l 

£«/>*,) 9 6 Mad 96 97 1 C 393 Cf 16 c w N 733 

to What is decree for monej, see Hart ^ TaraprasunnO, 
1 Ln 18 1 atdanath \ Somasundaram, 28 Mad , 473 
Ti, te CiaU8e <f) , ^ Petitions to be adjudged insolvent: 
T Q h ‘ S ?j’ r ” p0 n n l ls , t P sc ? 1 of the English Bankruptcy Act, 
^ A oet.t.on 1 Cd the B , ankrupt cj (Amendment) Act, 1926 
_., P . f 3 . lc debtor to be adjudged an msohent constitutes 

nn adiuthcnfmn CnC> r an<1 ^ uma f atle tke debtor is entitled to 
of Ini nm. on "S T S ? mC Kroun «* 1S shown for the dismissal 
oMns petition Lab Kumar v Gap, Krishna 15 C W N , 

nt p Vs s c i/cLt ' kam Kumar 15 C W N 213 

Suami A’wLT a , r ^ y? C ?~ Ponnu Sua,m \ Narayan- 

r.eMdo', Au,l',I 3o C\\ 4 n 3 n 293 C J„ Re 
mi 

the debtor 1 afterMimlmltlr fr T h appl,catlon for insoUencj by 
lutes a fresh act of msot” 1 ° f \ prcuo,,s adjudication consti 

x 1 * 19 % & 72 n XTc J s 7 r l D,n ' D,al ’ 

del tor °to*an\ R !)f : h!f , f' Ve *, nohce Notice given bj a 
creditors that he has suspended, or that 
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he ts about to suspend, pa\ merit of Ins debts amounts to an 
act of insoh encj on his part Cf Banarst Das \ Baldco Das, 
AIR 1925 Oudh 222 82 I C 742, Pm«w;i Muljt v Muljt 
Ranchhod, 2S Bom L R 677 It should be noticed that under 
this clause it is not the suspension of pavment but the act of 
giving notice of such suspension that affords a cause of action 
and provides the starting point from which limitation is to be 
reckoned, Bulomal \ Sumarkhan, AIR 192S Sind 177 112 

I C 646 Suspension need not mean a permanent stoppage , 
a notice of suspension dc facia is enough to give rise to an 
act of msolvcncv, D*carladas Jaihcrmal v Daiid Sassoon & 
Co , AIR tojo Sind 83 121 I C 865 The clause docs not 

afford a continuing cause of action for presentation of an 
insolvency petition, Bulomal’ s case Cf Re Alice Aldcrson, 
(1S95) 1 QB 183 Notice ma\ be given orally or verbally — 
it is not nccessarv to give a untten notice , Ex parte Ntckoll, 
(1884) 13 Q B D 462 (469) Cf Re Dainty, 2 Q B D 116 
The notice need not be in anv particular form, Gurmukh Singh 
v Ram Ditto, AIR 1929 Lab 136 112 I C 132 Notice 

through a pleader mav do, Rc Htra Lai Shiv Naratn, 97 I C 
446 AIR 1927 Sind 18 But the notice should be in an 
unambiguous and decisive form and explicit enough to denote 
a clear intention to suspend pavment It must be about his 
intention to suspend pavment or his actually suspending pay- 
ment A mere notice that the debtor is in insolvent condition 
or that he is unable to pay Ins creditors in full is not enough, 
and will not be looked upon as an act of insoivcncv Meriantile 
Bank v Official Assignee r Madras 39 Mad 250 39 I C 942 

See also l\arayandas v Chunman Lai 49 All 321 25 A L J 

219 AIR 1927 All 266 102 I C 191 Cf Ex parte Oastler, 
(1885) 13 Q B D 471 33 W R 126 An admission of in 

debtedness coupled with a plea of inability’ to make an imme- 
diate re pavment is not necessarily an act of insolvency, 
Vecrayya Chclty v Doraisuamt AIR 1928 Mad , 393 110 

I C 737 The notice contemplated by this clause is a notice 
to be intentionally Riven b\ the debtor but the intention can 
be be gathered from the circumstances of the else (/bid) A 
statement that the debtor is unable to pay his debts coupled 
with the fact that the debtor told his creditors that he intended 
to deal with them collectively and with one or more of them 
individually clearly amounts to a notice to suspend pavment, 
Gurmukh Singh v Ram Ditta, A I R ig-^ Lah 136 112 I C 
132 The test for determining whether notice of suspension 
of payment Ins been given is whether the words used bv the 
debtor could naturally induce the creditors to believe that the 
debtor intended to suspend payment, Dv-arkadas Jaihcrmal \ 
Valid Sassoon & Co supta Merc admission of insolvency 
is not enough, Ibid See also In re Miller, (1901) 1 KB 51 
S 
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49 UR 6 a , In re Crook (1S90) 24 Q B D 320 , Crook \ 
Verify (1891) A C 3x6 Where it is difficult to distinguish 
between on admission of insolvency and a notice of suspension 
of payment the circumstances of each individual case arc to 
he looked to and the effect of the words used on the mind of 
the hearers is to be taken into consideration, see Dwarkadas 
/a /ifrmal'j case supra also Clough 1 Samuel {1905) A C 
442 Thus the sufficiency or otherwise of the notice alwajs 
depends on the particular facts of each case An offer of 
composition has been construed as a notice of suspension of 
payment, In re Debtor, (1929) 1 Cli 362 98 L J Ch 38 A 
request to the creditor not to put pressure till the market 
improves or an offer to settle at a certain percentage is sufficient 
notice under this section Rc David Sassoon & Co , AIR 
1926 Sind 246 95 I C 4<?3 An intimation that a refusal on 
the part of the creditor to accept the debtor’s offer would 
oblige the latter to close his business may be construed as a 
notice of suspension of payment Dwarkadas JavhermaVs case, 
supra \ notice of suspension of payment by one partner is 
not an act of insolvency for the other partners, Debendra v 
Pursottam 55 I C 186 (Cal ) But such a notice can be used 
for showing that the transfers made shortly before bankruptcy 
t° T P ur P ose defeating or delaying the creditors, 
(ltd As to meaning of 'suspension of payment,” see 49 All , 
=0 ALJ MR *9"7 All 266 102 IC 191, 

supra The expression suspended payment of his debts,” 
means entire suspension of a person’s whole indebtedness, Ibid 
u title a bare declaration of inability to pay debts does not 
amount to an act of insolvency it may well be accompanied 
b> such circumstances and might have been in such a context 
that if the uni rcssion produced upon the minds of the creditors 
receiving it is such as to amount to a statement that debtor 
is going to suspend the payment of his debts, it might amount 
to an act of insolvency 7?amasirami Chcthar v MitfJnflh* 
o iranii AIR 19-8 Mad 903 xog I C 83 Consequently, a 
statement by a debtor m reply to demands by creditors that 
ue has placed a)] his title deeds in the hands of a third person 
lor the sale of his properties and the discharge of the debts 
amounts to an act of insolvency, Ibid Comp Clough \ 
oamuci, {1905) A C 442 and Crook v Motley, (1891) A C 3*6 


The fact that the debtor has called a meeting of his creditors 
, a °d offered a composition is not cqu* 

Wb*t is not not.ee valent to giving notice, Rc Walsh 
— _ ... , 2 Morr 112 Likewise, a state- 

“ c ” 1 V>, C debtor s solicitor that adjudication wilt soon be 
applied for is no notice Trutees \ Rowland (1SS6) 1 QH 
*24 . nor is such solicitor’s letter saving that he has received 
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mstri chons to issue circular letters to the creditors Re Morgan, 
(1915) 2 Mans 50S 

Clause (h) The arrest or imprisonment of a debtor m 
execution of a decree for monej is an act of insolvency here 
under Compare sec 55 of the C P Code This clause just 
like cl (e) is intended to enable a creditor to procure an act 
of msoH ency or, in other words to compel the debtor to 
commit an act of insolvency see Lachimchand \ Bepm Behan, 
o C\\ \ -i6 

Explanation — An act done by the agent may amount 
to an act of insolvency on the part of 
\ct of an Agent the principal Thus a trader residing 

out of the jurisdiction of the Calcutta 
High Court but carrying on business at Calcutta by a gomastha 
cau be adjudicated an insolvent, if the gomastha stops payment 
and leaves his usual place of business or does any act which 
if done by the trader himself would have rendered him liable 
to be adjudicated an insolvent In re Httrruck Chand 5 Cal , 
6o a 6 CIR 282 This case was dissented from m a subse 
quent case where it was held that a departure such as is made 
an act of tnsol ency is a departure by the debtor personally 
and cannot be committed by any other person on his behalf 
such departure must be his departure and the intent to depart 
must be proied to be Jus intent Moreover a man cannot 
commit an act of insolvency by an act of his agent which he 
has not authorised and of which act lie had no cognisance 
In re Dhunput Singh 20 Cal 7-1 This view accords with 
the English cases which maintain that an act of insolvency 
is a personal act or default and cannot be committed through 
an agent Lx parte Blam 12 Ch D 522 Cooke v Vogclcr 
(1901) 1 C 102 When the case of Dhunput Singh went in 
appeal before the Privy Council (see Kastur Chand v Dhanput 
Smgh 22 I A 162 23 Cal 26 5 M I J ”60 P C their 

Lordships (though affirming the deciMon of the High Court) 
pointed out that the principle in the case of 5 Cal 605 render 
mg a principal liable for the act of his agent was correct under 
the Statute The view taken by the Privy Council seems to 
represent the correct law inasmuch as that is the only posstblc 
view that can be taken of the cx/da nation appended to sec 6 
See also In re Brtj Mahan ■» OWN 306 where the departure 
of the gonastha from the place of business was held to con 
stitute an act of insolvency on the part of the principal Sea 
also Aahanji v Bank of Madras 39 Mad 693 9MI J “SS 
oi I C $83 and In re Wtlliam Hafson 11 Cal -61 S C W Is 
553 The primary condition for binding a principal bv his 
agent s actions is that the act of the agent must 1 e within the 
scope of his agency see ’o Cal — 1 affirmed b\ 2 Cal 
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PC If an cx partner cannot plead that he is not a partner 
lie cannot raise any plea such as want of authority which maj 
prejudice a petitioning- creditor, Di^arKadas v Davtd Sassoon , 
AIR 1930 Sind S3 121 I C 865 


Petition 

7. [$ 5.] Subject to the conditions specified 
„ , . , , , in this Act, if a debtor commits 

cation' ,on an “ jndl an act of insolvency, an insol 
vency petition may be present 
ed cithor by a creditor or by the debtor, and the- 
Court may 011 such petition make an order (herein 
after called an order of adjudication) adjudging 
him an insolvent 

Explanation — The presentation of a petition 
by the debtor shall be deemed an act of insolvency 
within the meaning of this section, and on such 
petition the Court may make an order of adjudica 
tion J 


Review of the Section Sec 6 has mentioned the 
circumstances under which the debtor is to be taken as 
* * nR Comn *ittcd ncts °f insolvency and see 7 lays down the 
iri«tnK* l fi^ nCCS 'ri iat ^°R°" from the commission of an net of 
,, wmiw This section provides that when an act of insolvency 
_ ,ttu hotli the debtor and his creditor can present an 
-in '. tW K n a °i thc formcr can thereupon be adjudged 

thcetfied L it rht , x ) llolt scct, on is subject to thc condition 
snceifii <1 , n < 115 ‘ C somc of these conditions ln\e been 
should not liTIrv Mi J 3 ? n ^ infra so those sections 
s sight of Subject to the conditions specified 
Dettnn l iiic to *hc 'let all debtors committing acts 
Jjinirnpt \ proceed insolvency arc liable to bankruptcy 
,n ‘ ’ 1 rocctdmgs As to the meaning of the 

ante Conm tti« _* trm debtor - t dc notes at p 14* 
sec x (-) of the I n m » K ' lss, Rned to the term “debtor” m 
« in «I.U > Ct 19,4 As to thc Ini ,ht\ 

Cor^rations, regiterc lcc mnin 1 ^ t ptocul,,,, P P 5 

from 1 ankruptcy 1 rwctd.n^ ' md w °cntions are exempt 
hr minors lu,n„«“„' 'X, ™ "T, S , "' I ™ , A " to 
ct-tilnins ,J r s ? , J rc '“bjcct to lmiknijitct l>ro- 

Billn Iintiil I ml nuts I ,, /" A “ntictid felon cut lie 

tilt lnnlsntptcj of itim J " 10 Ch “ 1 As 

IlanVniptct \ct " ,,m ™ 're stc 125 of the I null'll 

'■ " ), ‘ l Cora l> also Ac ml) (,t„6) 2 
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■Q B 407, Rc ll’orslcy, (1901) ] KB 309, Rc Reynolds, 
(1915) 2 K B 1S6 Also Rmgwood, 15th Ed p 7 As to 
■who can be petitioning creditors zide under the heading 
""Creditor that can make a bankrupts petition,” at p So 81, 
infra It should be remembered that certain creditors are 
precluded from making a bankruptcy 

pcMwn ‘ !,amcIy (,) , T‘ 1, , ,ors who are 

-ruptCA petitions pnvj to an act of bankruptcy see 

PP 54, 61 , (2) creditors assenting to a 
composition deed, see p S2, infra, (3) creditors exploiting 
■bankruptev proceedings with an improper object n dc under 
■sec 25, infra 

There is an explanation appended to the section to the 
effect that the presentation of a petition by the debtor shall be 
deemed an act of msohency within the meaning of this section 
-and that on such petition the Court may make an order of 
adjudication This explanation has been necessitated by the 
fact that both the creditor’s and debtor’s right of presenting an 
insolvency petition has been provided for in the same paragraph 
♦Commission of an act of insolvency is a condition precedent to 
the filing of an insolvent application and section 6 (/) makes 
presentation of such an application an act of insolvency , so it 
■xnay be contended that prior to an application for insolvency, 
in the absence of other acts of insolvency, there should be a 
•similar previous application within the meaning of clause (/) 
•of sec 6 To obviate this anomaly and to avoid an idle forma 
Tit> , the explanation is added enabling the same petition to 
•occasion a contingency for the application and to embody a 
prayer for adjudication Presentation of a fresh petition for 
insolvency after annulment of a previous adjudication constitutes 
a fresh act of insolv ency entitling the creditor to start bankruptcy 
proceedings afresh, Jamaldm v Bisliambhardtal, 109 I C 578 

The Court may make an order This shows that the 
•order of adjudication (as it is called) is in the discretion of the 
Court Discretion when applied to law always means discretion 
guided b\ judicial principles It must be governed by rule and 
not by humour It must not be arbitrary vague and fanciful, 
but legal and regular Harbuns Sakai \ Bhatro Pershad 5 Cal 
2S9 4 CLR 2t , [firabhai v /)/ianjtl>Jiai 2 Bom L R 845 

Alv* £bv.vtf .nsnun&vir Ahw* AV\p •dnlwjr’f vSfArAr s£vx,\\-? Air ^viVnwTiv- 
tered under the bankruptcy law for the benefit of the creditors 
It should make an order of adjudication, Rc Pinfold (1892) 1 
Q B 73 

The other conditions that a petitioning creditor or debtor 
has U> fulfil will be found 111 sections q and 10 rcspcctnelv 
the .whole section is subject to the other provisions of the Act, 
it must be taken subject to the limitation of those sections/^ 
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(sections 0 and io — formerly sec 6) , Uday Chand \ Ram 
Kumar i$ C\\ \ cij 12 C h J 400 , see also hah Kumar 
v (»o/'z Kmlma 15 C W X 990 12 I C 48 Chhatrapal Singh 
\ h) arag Singh, 25 CL J 2is(PC)atp 218 


Under this section the insolvency application filed by the 
creditor must be directed against the debtor himself No peti 
tion for adjudication lies against the heir of the debtor at the 
instance of the creditors of the deceased, unless the relation of 
creditor and debtor has been established between such heir and 


the creditors, Re an application by Shtvjt Dhanji, 8 S1.R 
93 25 I C 930 Thus a creditor of a 
Hindu father, cannot after the death of 
debts tfie father, ask for adjudication of his 

son for the father’s debts Naga Subra 


mania Mudelt v hrishnamachanar, 50 Mad 981 A I It 1927 
Mad 952 53 M L J 403 104 I C 642 There is no provision 
in the Provincial Insolvency Act enabling the creditor of a 
deceased debtor to file a petition for the administration of his 
debtor s estate similar to the one contained in see 108 of the 
Prcsidcncv Towns Insolvency Act , 25 I C 030 , 8 SIR 93 
Cut if an insolvency petition is presented against a debtor, and 
the debtor dies pending the hearing of the petition the same 
mav be continued for the realisation and distribution of the 


proj erty of the debtor sec sec 17, post 


Joint petition Under the English Bankruptcy Act as 
well as under the Prcsi Towns Insolvency Act (sec 90) two 
or more persons being partners or carrying on business in part 
nemhip may take proceedings or be proceeded against jainth 
Having regard to the provisions of sec 79 ( c ) as to the adjltdiCn 
tion of a frnt it seems this will be the lawr also under this \tt r 
pnor to winch a contnrv view seems to have been maintained 
See Sarorfa Prasad \ Ramsulh. 2 C L J 31S— followed in Kflh 
claran \ Hartmohan yiCEj 306 24 C W N 461 58 I C 
53« Cut read the observations of Sadasna Anar J in Boh«U» 
JiflMavva v Kolia Kofajja 44 Mad 810 40 M L J 370 63 
! , and the notes under sec 15 under the heading “Separate- 
petitions against joint debtors’* Vtdc also the Kulcs Nos 
X Be ? 1 ! mder lh, > A ^t by the Calcutta High Court 
lcrc the debtor is a firm the insolvency petition must be in 
. , . , "•>"’£ ’, n ‘1 ,nu ' t 1)0 '’'Rncil and \ ended in the mam’ r 

lit, see Saint, Ch Addy \ Tame! 

11 J ’ ,ra "R I C 60 (Cal ) In order to sustain a joint 
odjmlnnt.on the alleged act ol tnsoUencj must be committed 
ZllfLlu'* lx ™ ns eharRed mth it Or. in oilier uords an 
TXml lulZl , c ,' Jmm 1 l , tlc ' 1 >’> o^e debtor mil not lie atatllMc 
«Tu\ <m-dct,tor J/.mfc Chandra r Atrl India Cea! O . 

<33 umbers of a joint family can be adjudged' 
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insolvents onlj for a joint debt or joint act of msolv enc> Paras 
Ram \ ,bntr Chand, io Lah L J 207 AIR 192S Lah 354 
Concurrent petitions Pi de notes under sec 36, tinder 
the heading “Concurrent Proceedings” 

No annulment of transfer along with the order of 
adjudication It is not competent to the Court by the same 
order adjudicating the debtor an insolvent to order cancellation 
of sales made bj the insolvent immediately prior to the applica- 
tion, 4 pptreddt \ Chttina, 45 Mad , 189 41 M L J 606 14 
L \\ 639 (1921) M W N S16 AIR 1922 Mad 246 66 

I C 271 

8. [$ 6 (6) ] No insolvency petition shall be 

presented against any corpora- 
Exemption of oon>» tlon or a g alnst an y association 
ration etc from m or company registered under 
soi\cnc\ proceedings an y enactment for the time 
being in force 

This section corresponds to Sec 126 of the Bankruptcy Act, 
1914, as amended by the Bankrupts (Amendment) Act, 1926 
and makes provision for the exemptions of corporations, asso- 
ciations and joint stock companies etc from insolvency pro 
ceedings The whole object of the bankruptcy law is to secure 
a speedv distribution of the assets of the insolvent among his 
creditors and to protect the msohent from their oppressions 
As regards the distribution of the assets of the companies there 
is a special enactment prescribing a special procedure for its 
winding up Cf the Indian Companies Act (Act VII of igis) 
See Ringwood’s Bankruptcy, 15th Ed , p 9 The other object 
of insolvency law has no application in the case of companies 
and corporations inasmuch as having 110 corporeal existence, 
thev are not subject to any physical pressure It should be 
noticed tint it is oni\ the registered association or company 
that is excluded by this section , so it seems that an unregis 
tered association or company (which is no better than a mere 
partnership business) may be subject to insolvency proceedings 
The use of the word “against ' twice in the section makes it 
clear that the clause “registered under etc ” goes with both 
the words ‘association’ and ‘company * 

Trom the specific enumeration of corporations and regis 
tered associations and companies as exempt from insolvency 
proceedings, it seems that all other bodies bating either a 
juristic or an actual existence are liable to be adjudicated 
insolvents So it seems that insolveiicv proceedings can be 
taken against two or more persons, 
Adjudication of firm carrying on business as partners in the 
name of the firm though this section,* 
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docs not clearly sa\ so In the President towns Insolvent 
Act («oc 90) there is a j revision for taking proceedings against 
partners in the firm name based upon a similar provision in the 
rnghsh Bankruptcy Act (sec sec 115 thereof) Absence of a 
like provision m the Provincial Insolvency Act led to the \icvv 
that siicfi a proceeding against two or nioic partners in the 
name of the firm is not permissible under this Act, Krthcfiaran 
S&aha v IfanmoHan 31 C L J 206 24 C W N 461 following 2 
C t, J ^18 But this section seems to be wide enough to permit 
an insolvencv proceeding against a firm The Legislature too 
perhaps understood this section in that light when they enacted 
clause fcl of sectiotf-q <2) winch presupposes the possibility of 
a firm bung the debtor W hen all the names of the partners 
are not known it is but natural that the proceedings should be 
taken against them in the name of the firm but an order of the 
Court nm be made for disclosure of all the names of the 


partners A receiving order made against a firm operates a-* a 
receiving order against all the partners individually Th«re 
can he no n ljmljcation order tn rwss against the firm «v the 
firmnimt hut there si on Id be separate adjudication foT inch 
individual partner Sec Halsbury '$ I aits of England, Vol II, 
P n also Rules iq ->4 of the Calcutta High Court rule xxvui 
of the Madris High Court and Rules 2227 of the Allahabad 
Iltgli Court also notes under tlie heading “joint petition ’ 
at p 70 ante That the partners can be adjudicated m the 
firm name also appears from Dcbcndta v pimisallam Das, 55 
I C 1S6 (Cal ) In order to support an adjudication of all the 
partners the debt must l,c owing bv all the partners, Exports 
flatten' (nno) ■> Q II 6qs A debt owing bv one partner 

,n ' tt, ll not sup] ort a joint adjudication against him and fits 

CO f .irtnus / xpartc C larLc \ Dca & C!i 544 

Now < n a single petition tlic members of a joint Hindu 
timih may te adjudicated insolvents just like all other joint 
A Jjti l rat.«n 61 JO m tIef>lors 1 *de notes under the bead 
tlrjtu Inmitv tug joint petition” at p 70, ante, anil 

ind those under the beading, “separate 
petition against joint debtors at pp 109 10. infra Cf Satuh 
f-inn ira ldd x x / ,r„, of Uapioram 1 'aUina, 72 I C &> 

_ L«/'i JJ ' nt ^ mi1 ' Cnn be adjudged insolvents onh f° T 

L t* LV L 1 ? 1 ut m °htucv, tide notes under the 
on , ? ,T\ r tl ’', a "’ " 6 Joint fimil) members 

t m '"solum-, ,„h for -i joint tkbt or joint net 

viT'oTu”;;; ' ,,n ' ^ a '-"> » m 


, ll, . t Ac > " ’'lint ” to nil tthcr n minor Cl" I* 
JSr ? ” 'tRiUnn mu , CV.1 opsl'lo 

j,. . , min ,■ con,rncts nn be adjudicated an insolvent 
t a min r is not c<,mj ut«t to make a contract , see 
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Ihfu \ DJiartnadar, 30 Cal 539 PC) 7 C \\ N 441, and 
Saruatjan \ hakiruddin ,q Cal 2^2 (PC ) 16 C 1 VN 74 

15 CLJ q (reversing 34 Cal 161 b B n C \1 N 34 4 

CL) 4,1) , Ma Hurt \ Hosham Lbrahtm, 32 CLJ 214 
Lxpartc Sy dcbotham, 1 Vtk 146 So it Ins been held that an 
infant cannot be a ‘debtor” and therefore cannot be adjudicated 
an insolvent under inv circumstances Rc Siial Prosad, 43 Cal 
H 57 20 C \\ \ 140 Cf Sankaranaray ana PiHai \ Rajamam, 

47 Mad 462 46 M L J 314 -»o L W 357 AIR 1924 Mad 
55 ° Similarly, it has been held that an infant partner of a 
firm cannot individually be adjudicated an insolvent, S&nyasi 
Charan \ Ashutosh Ghose, 42 Cal 225 26 I C S36 , Jankt 
Parsad v ( rndhanlal , 16 O C 68 19 I C 704 In view of 
the provisions of section 247 of the Contract Act, the adjudica 
tion of a minor partner as insolvent is illegal, Jagmohan v 
Grtsh Babu, 42 All 515 iSALJ 611 5S I C 557 , see also 
Lo ell and Chrtstmas \ Gilbert Waller Beauchamp, (1S94) 
AC 607 63 LJQB 802 

A minor mav be bound for the debts incurred for the 
necessaries of his life, but it is doubtful whether such a debt 
for necessaries will be sufficient to s ipport a petition of msol 
venej, Expartc Jones, (1881) 18 Ch D iog , Cf Re Soltykoff, 
(1891) 1 Q B 413 Authoritative opinion seems to be that 
-such debts for necessaries do not render the minor liable to 
insolvency , sec Halsbury, Vol II, p 12 and (1804) AC 607 
•Cf Rc A and M (1926) x Ch 274 An infant who has traded 
"but has made no express representation that he is of full age 
<annot be adjudicated a bankrupt on the petition of a person 
who has supplied him with goods on credit for trade purposes , 
In rc Hansraj Haljt, 7 Bom 411 , see also Ex parte Jones, 
•{1SS1) 18 Ch D 109 , In re Nabodecp Chunder Shaha, 13 Cal 
68 , Stczcns v Jackson 4 Camp 164 1 Marsh 469 , / cslie 

v Shtell, (1914) 3KB 607 It seems that where a minor 
raises a debt on the representation of lus adolescence which is 
acted ipon he is capable of committing an act of insolvency, 
rx paric If at son, 16 Ves 265 

Though a minor cannot be adjudicated en insolvent, it is 
still open to the creditors to make a proper application against 
the firm which Ins 1 minor as a partner 
Minor partner and the minor's interests in that firm, 

Jagmohati v Grirlt Babu, 42 All 5x3 
18 A L J 6ti So, a trading concern carried on for the benefit 
of adult persons and of 1 minor can be adjudicated as insolvent 
in the firm name and the propertv of such concern can b 
dealt with in the msolvcncv proceedings for the benefit of t 
general body of creditors He Ihralal SJitt Nara n q 
s c , Shad Wallace & Co , In rc A I R 192" Sin 
tins view can be main tuned only bv importing 
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of sec 247 of the Indian Contract Act and must be Taken as 
cncumscnbed by the limitations of that section, and in con 
ncction with this matter the following cardinal points should 
be remembered, (1} a minor cannot become a partner by: 
contract, see Mohan Bibi’s and Mir Sanvarjan's cases, s«f>ra, 
(2) he can under his personal law, be admitted to the benefits 
of partnership, but is not personally liable for the obligations 
of the firm, sec 247, Indian Contract Act, {3) he cannot be 
one of the group of persons collectively called a firm in sec 
239 of the Indian Contract Act, see Sannyasi Charan v KnsHno 
dhan, 40 Cal 560 43 MLJ 41 26 C \V N 054 35 C L J 

498 67 I C 124 (P C , (4) unless a proceeding is taken against 
a family concern invoking sec 247 of the Indian Contract Act, 
the minor’s share therein will not be liable Therefore, where 
the adult members of a joint Hindu family are adjudicated, 
t the minor members’ shares do not \est in the Receiver and 


cannot be dealt with by him, Re Radhaknshntah Chetly, 
AIR 1924 Mad 291 19 L W 415 84 I C 128 As to 

Minor momher of „ the lability of the minor members 
family under the Mital shara Law for the joint 

famil\ obligations sec Sadastva Mttda 
har \ Hajce hakcer y 7 C L J ^569 27 CWN 6 77 44 

M W 396 72 I C 48 (P C ) Where a firm includes both 
adult and minor members, only the adult members should be 
adjudicated, Tx parte Henderson, 4 Ves 863 , Ex parle 
Layton, 6 Ves 440 , Ex parte Banvts, 6 Ves 6or, Lovell and 
Christmas v Beauchamp, (i8g4) A C 607 


Lunatic Ordinarily, a lunatic cannot be adjudicated fl n 
insolvent , an order of adjudication can, however, be passed 
against him during a lucid interval, Cnspe v Peritt, Wills, 
£ 473 s c ee als ° Farnham (1895} 2 Ch 790 If it be for 
the benefit of the lunatic, the committee of the lunatic may 
n P if^ 10n m bankru Ptcy on his behalf, In re James, (1884) 
wl ™ ’ K 332 i S f , also /R re Lee > « Ch D 216 A 
„ j Y * a djudged an insolvent upon a debt contracted 
*5* of ‘"solvency committed, by him during a lucid 
S' ; t K 7 C . oh i? ■ >° Ch D , t8d Also see Halsbury’s 

G “if I °- 11 An ° n ’ 13 VES 50 “ ■ 


SS 9 r-> , CL7 d rm aS J Tirf^ Das ’ 37 Cal 88 5 M C W N 
regarded « aLrictual mLu/ c 4 7 IC , 340 (P C >' and '% 
bankruptcy Jaw That annV tn n Consef l uent the pnnciples of 
to it PP V to a minor will necessarily apply’ 
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9. [§ 6(4)] ( 2 ) A ci editor shall not bo en- 
titled to present an msohency 
gSS “t,.™'" petition against a debtoi nn 
less — 

(a) the debt owing by the debtor to the 
creditor, or, if two or more creditors 
join m the petition, the aggregate 
amount of debts owing to such ciedi 
tors amounts to five hundred rupees, 
and 

{ b ) the debt is a liquidated sum payable 
either immediately or at some certain 
future time, and 

(c) the act of msohency on which the peti 
tion is grounded has occurred within 
three months before the presentation 
of the petition 

[§ 6 (5)1 (2) If the petitioning creditor is a 

secured creditor he shall in his petition either state 
that he is willing to lelinquish his security for the 
benefit of the creditors in the event of the debtor 
being adjudged msohent or gne an estimate of 
the value of the security In the latter case he 
maj be admitted as a petitioning creditor to the 
extent of the balance of the debt dud to him aftei 
deducting the "\alue so estimated m the same way 
as if he weie an unsecured creditor 

This section lays down the circumstances under which a 
creditor is entitled to present an insolvencj petition against his 
debtor It mentions three contingencies all of which have to V 
be fulfilled in order to render the creditor's petition maintain 
able inasmuch as the three sub-clauses (a) (b) and (c) of clause 
(i) of this section are linked bj the word and and not or 
which occurs m sec io below Of course mere fulfilment of 
these three contingencies w ill not do unless an act of insol\ encj 
is first committed bj the debtor withm the meaning of sections 6 
and 7 above Where on a creditor's petition the debtor himself 
gives evidence sa> mg that he is unable to pav the debts the 
situation is as if he himself is the petitioner and the alleged 
act of insolvencj need not be closelv scrutinised Penja 
Karuppan Chettiar \ Angappa Chetttar L W 5^ \ I R 

1925 Mad 483 86 I C 2- y 
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Sub-sec. (1): Conditions of Creditor’s Petition! 

The three conditions contemplated in this section are 

M the total amount of debt due to the petitioning creditor 
or creditors must be Rs 500 or upwards .unit 

((,) the debt must be a Inundated sum pajable immediately 
or at a future date . and , 

(c) The petition must be presented within three months ot 
the commission of the act of insolvency 

Aggregate amount Although the amount of debt due 
to each individual creditor be less than Rs 5°o) » ate 
requirements of the section will be fulfilled if the aggr g 
amount of the debts on mg to the petitioning ergots . comes 
up to Rs soo/ If tins statutory amount is not reached,^ 
creditor's application will be incompetent, but the deb 
be made up by joining one or more creditors as , 

But the date of institution of the insolvency petition will 
the date on which the requirements as to the aggregate am 
are complied with and not the date of the presentation or 
•original petition, Sohan Lai v Sbeonath t 26 ALJ 94* . * 

zgz8 All 676 nr I C 136 It seems that if the Statutory 
Amount is under reached when the amount of an ^ na ^ e ^. 
valid tender is taken into account (1 e deducted), a k a ‘" cru P f ./ 
petition cannot be maintained In re Laivrance, (192S) * 

^65 


Court’* efuy on Creditor’* application On an apphea 
by the creditor for the debtor’s adjudication as insolvent »* 
the duty of the Court to enquire whether the amount ot ue 
duo to the petitioning creditor is Rs 500 or more, ana a 
generally to follow the procedure laid down in sec 24, 1 

v tthulo.ni Dastgtr AIR 1926 Lah , 638 (2) 96 I C 424 

the debtor denies owing anything to the petitioning creditor, 
the Insolvcnci Court can determine the controversy, 
Mohammad 1 Lai Chand % 7 Rah R I 201 "When an act or 
insolvency is alleged the learned Judge must first satiSty 
himself whether the creditor is a creditor for the amount alleged 
or for a sufficient amount to justify a petition under the Act, 
or in other words that the creditor has a right to present the 
petition," Tara Chand v Jugal Inshore 46 All ,713 22 A L J 
6S4 83 I C 967 It is not necessary m the case of n creditor, 
as it is m the case of a debtor to pro\e that the debtor is unable 
to pay his debts, Jamal Dm v Dishambar Dial AIR *9 2 9 
Lah 72 109 I C 5 ?8 

Family Debt There is nothing m this Act to prevent 
the undivided members of a joint Hmdu famih from being 
adjmhnied insohents in respect of debts due by the family , 
Mulhu I'ecref'pa 1 Snagurttnalha, 49 JIad , 2x7, and *t has 
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bccn held that the members of a joint family can be adjudged 
insolvents only for a joint debt, Patas Ram v Amir Chand, 10 
Lah L J 207 AIR 192S Lab 354 rog I C 464 , conse- 
quently where a joint Hindu. famiK consists of father and two 
sons, the debt incurred by one of the sons cannot be made 
the basis of adjudicat on of the father and the other son as 
insolvents, unless it is shown that the debt was incurred for a 
family purpose, tbtd 

Debt The debt must be owing by the debtor 111 Ins own 
right and not as an executor or otherwise, Pattison v Banks, 
Cooper, 540 In order to make a person liable to be declared 
an insolvent it is sufficient if he is personally liable for the debts 
though the decrees obtained by the creditors do not make lum 
so liable. Soma Sundaram Chettiar \ Kanoo Chcttiar (1929) 
M N 262 AIR 1929 Mad 57V 118 IC 494 The 

relation of creditor and debtor exists between the lender and 
the members of a joint Hindu family 111 respect of the family 
debt , therefore any member can be adjudicated on account 
of such debt as if it were his own, Muthu Vecrappa v 
Snagnruna 49 Mad, 217 AIR 1926 Mad, 133 22 LW 
617 49 ML J 697 92 I C 603 Cf 10 Lah L J 207, 
supra According to English cases, the debt must continue to 
exist up to the date of the order of adjudication , see Ex parte 
MatliCti , {1884) 12 Q B D 506 x Morr*47 But the present 
Act does not say that the petitioning creditors in order to main 
tain an insolvency petition should continue to be creditors up 
to the time of the order of adjudication It is sufficient if they 
are credtiors at the time the petition is filed I'oikatarama v 

Buran Sheriff, (1926) M \\ N 946 99 IC 536 (infra) A 

creditor is not entitled to present a bankruptcy petition against 
tbe debtor unless the debt due to him b\ lie debtor was a 
liquidated sum at the date of the act of bankruptev The fact 
that the debt 1 ecame a liquidated amount at the date of tbe 
presentation of the petition will not enable him to present the 
petition, if it was unliquidated at the date of the act of hank 
niptiv In rc Dtblor s (iqs ) i Ch iq (C ^ 1 Ob L J Ch 33 
The debt must be a real one and the Court can alwavs enter 
into a question regarding its nature In re Onrlo 10 Ch D 

3" 3 In rc I ennox ib Q B D 31s The fact that a suit 

li is been commenced to recover the debt is no bar to a petition 
for adjudication being based on the debt Uianla Ruintr v 
Sadhu Outran , AIR 1026 Cal 234 S' I C "si noi is the 
realisation of rent bv the creditor landlord from the under 
tenant of the bankrupt am such bar so long as the landlord’s 
dues exceed Rs 500/ Comp In re <1 Dibtor (10 o) 1 Ch 
170 98 L J Ch >5 A decree for rent is such a debt as can 
sustain a bankruptev potitoin see lfunna Singh \ Pirfijai, 
iq A L J 273 60 I C 75S Statuton interest and costs on' 

/ 

t 
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a judgment debt become a part of the debt, Re Leh Mann, 
(1890) 7 Morr 181 But the costs of an abortive execution 
cannot be added to make the statutory figure of Rs 500, Re 
Lons, 20 Q B D 316, Cf Re Whelan, 48 L J Bk 43 H the 
debtor denies owing anything to the petitioning creditor, the 
Insolvency Court can decide the dispute, Nur M ah ammo a v 
Lai Chand, 7 Lah L J 20t AIR 1925 Lab 436 90 I C 254 
Vide also under the heading “Creditor that can &c " at p 80 
Interest and Costs : are parts of debts and can be taken 
into account to reach the statutory limit of Rs 5 oo/- Cr Re 
Leh Mann supra 


Two or more This shows that any number of creditors 
may join to make a petition against a debtor Persons jointly 
interested m a debt (such as members of a Hindu joint family) 
mav be parties for the purposes of Insolvent proceedings, Ex 
parte Ragaialoo Chetti, 15 Mad , 356 


Liquidated sum The debt which can sustain a bank 
ruptcy petition is a liquidated sum payable either immediately 
or at some certain future time The amount of debt must be a 
definite and ascertained sum , so that the Court may not have 
to assess it A claim for mesne profits or for damages based on 
tort or breach of contract is an instance of an unliquidated debt 
Thus a creditor’s claim for damages for breach of contract will 
not entitle him to present an insolvency petition, but such a 
claim is provable under sec 34 (r) of this Act, Re Miller, (190*) 

I K B 51 For other instances of liquidated sums, see Ex 
Parte Broadhursl 22 L H Bank 2 , Johnson \ Diamond, 24 
LJ Ex 217 , Re Dholan Das, 13 SLR 187 56 I C 158. 

II olfe v Ban (1896) 1 Q B 616 , Rangasamy Mudahar, v 

SrtnnasQ, [igio] MWN 731 , Juggomohun v Mamchend, 4 
~ R 8 (P C ) , Page v Newman , iog Eng Rep 14° 
Banarsi Das v Baldeo Das, AIR 1925 Oudh, 222 82 I C 742 
The amount must be ascertained and must be shown to be un- 
disputably due So, a claim for not giving re delivery of shares 
lent by one person to another is not a debt , or sum of money due 
or claimed to be due, Owen v R u th, (1854) 23 L J C P i°5 
io constitute a good petitioning creditor’s debt, there must be 
a certain sum certainly due and payable to the said creditor, 
nVn ' W 2 Ch D 22 , In re Sacker. (1888) 22 

*' 9 ’ rS6 , c expression “some certain future tune’ 
means any tunc in the future which is capable of being ascertain 
m wT v *“ ra « Sheriff, so Mad 396 51 MLJ 680 
TC 6 ^ 1 „ 946 a 24 LW 858 AIR 1927 Mad 153 99 

53 1 ney due on a bill of exchange duly accepted is 

_ a liquidated amount, and the drawer of 

Fxcbange the bill remains a surety’ inspite of its 
dishonour, Chetandas \ Ralh Bros, 
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AIR 1925 Sind, 153 S3 IC t35, and cm after pavmcnt in 
respect of it maintain an action on it and also petition for 
adjudication of the acceptor, Ibid Cf Indian Specie Bank Ld 
v \agmdas, iS Bom L R 6 Q 9 35 I C 6rS A petition 

bi«cd upon a debt for which the debtor lnd accepted a bill of 
c\change, which in pursuance of an agreement to that effect had 
been renewed although the second bill 
Flection of remedies had not become due at the date of the 
■b' creditor presentation, is maintainable, Rc Barr, 

(1896) 1 QB 616 If a creditor seeks 
to press his claim as a liquidated sum and grounds his insolvency 
petition thereon, he will thereafter be precluded from maintain- 
ing a suit upon such claim Thus, a person who had lent a ring 
to another presented an msohency petition to have that other 
adjudged an insoUent, and pro\ed in insolvency a debt based 
on the value of the ring which, since the filing of insolvency 
petition, was pledged bv the insolvent to 1 third part} The 
lender of the ring failed to get an} thing for his debt m the 
insolvency proceedings, and then brought a suit against the 
pledgee for return of the nng or its value , held in treating the 
value of the ring as a liquidated debt for the purposes of the 
insolvency proceedings the plaintiff had |Olread} elected to 
abandon all rights to the nng and as such the action was not 
maintainable and that the pledgee had obtained a good title 
on the principle of estoppel feeding the title Stnnam Chetty 
v Alagtn Aiiar 46 Mad 852 45 MLJ 516 18 L W 545 

<1924) M WN 6 (F B ) 

Three months The creditor must present his petition 
within three months of the commission of an act of insolvency 
complained of So, if a notice of suspension of payment is 
given within 3 months of the insolvency petition, the debtor 
can be adjudicated on that act of insolvency, Banarst Das v 
Baldeo Das, AIR 1925 Oudh 222 82 I C 742 Cf Ghulam 
Mahomed v Panna Ram , AIR 1924 Lali 374 72 I C 433 
A petition of insolvency presented more than three months 
after the date of the act of insolvency on which it is grounded 
is incompetent hereunder, Atyaparaju v Venkata Krtshnayya, 
infra Thus m a case the transfer by the debtor of his pro- 
pert} in favour of his minor son (which constituted the act of 
bankruptcy) took place more than three months before the 
presentation of the petition and in consequence the creditor’s 
petition was dismissed, Nur Mahomed v Lai Chand 7 Lah L J 
201 AIR 1925 Lah 436 90 I C 254 The period of three 
months should be reckoned according to the British Calendar, 
see sec 3 {33) of the General Clauses Act, (Act X of 1S97) If 
an act of insolvency is committed on Aug 13, a petition, pre- 
sented on Nov 13 following is in time, Re Hanson, (1SS7) 4 
Morr 98 35 W R 456 56 L T 573 If the period tcrau- 
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nates within holidays ( x e dies won) it can be extended up to 
the re opening day, under sec io of the said Act and not under 
the Limitation Act, because sec 78 (1) of this Act has rendered 
onl> secs 5 and 12 of the Indian Limitation Act applicable to 
insolvency matters , so under sec 29 of the Limitation Act, the 
other provisions of the said Act will not apply to insolvency 
petitions , see Kaltmuddtn Mollah v Sahthtddtn, 30 C L J , 
455 24 CWN 4, r B See also Cbavadi Ramasamt V 

VcnLatcswara, 42 Mad ,13 35 M L J 531 48 I C 952 So 
it has been held that sec 14 of the Limitation Act does not 
apply to insolvency proceedings Therefore, where a proceed 
mg is started in a wrong Court, the period during which the 
proceeding remains pending in the wrong Court, cannot be 
excluded in computing limitation, Trastdera v Paramesh, 39 
Mad 74 27 I C 144 29 M L J , 451 See also 44 M L J 3 03* 
infra In this connection see the case of Dulomal v Soomar 
Khan cited under sec 78, infra, under the heading ‘‘The 
Section ' Subject to the aforesaid rule about three months, 
there is no limitation for filing an insolvency application , 
Alagappa v Saradambal 25 Mad , 724 If the application be 
filed within three months but if it be not in form by reason of 
absence of necessary deposit under Rule 27 (4) of the Bombaj 
High Court (framed under this Act) or so forth, time may be 
granted to the applicant to put his application m form by 
supplying the omission Chhotubhat v Dhajibhat 26 Bom L R 
432 AIR 1924 Bom 4~ 2 So I C 432 Under the old Act 
of 1907 this duration of three months could not be enlarged 
the application of sec 5 of the Limitation Act, inasmuch 
as that section did not apply to the said Act, Atyaparjulu v 

r S S?\ (,923) MWN x 95 44 ML] 303 7* 

v_ 4 b [n is Jn this case the delay was due to presenta 
tion in a wrong Court] But under the new Act the law is 
Ztdc SCC 78 *' ost In computing time the day on 
1 petition is presented is excluded, Re Hanson, supra 
)i r „ T * r LCts in , a pctltIon already filed in time may be rectified 

(1902) 80 LT e 6 M ent after the penod of 3 months - Re Debtor ' 

™ 1 f an ma ^ e a bankruptcy petition See 
who i«5 ntiti ,^ ,tor 2 (*) (a) Generally speaking one 
„ , JJ, l JSl° immediate payment and is capable of giving 
creditor lrnt 1 Can ™ a,nta,n an insolvency petition as a 
. nder certain cases even a creditor who could 
_ . 4 not demand immediate pay ment can file 

to mS .II 0 * * n *» tle * an ms °l' encj petition against his debtor, 
£* parte Raats ,1897) 1 QB So It 
creditor «lintri>1 1 „ , not necessary that the petitioning 

, . c ’ ™ 1,lor •'! trnie the order of ndjod.ee 

passed , it is sufficient that he was a creditor at the time 
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of filing the petition, PcnJlafarama \ Buran Sheriff, 5° Mad 
396 51 M L J 680 (1926) M W N 946 24 L W S58 AIR 
1927 Mad 153 09 I C 536, and vv hen the act of insolvency was 
committed, Muihua ChetUar \ Lakshmxnarasa, 13 L W 141 
61 I C 756 The mere fact of postponing the payment of a 
decree debt till the disposal of a connected suit does not have 
the effect of rendering the decree holder incompetent to petition 
for the adjudication of the debtor as insolvent, Ibid A11 un- 
discharged insoh ent can present a bankruptcy petition in respect 
of debts due to him which his trustee either does not or cannot 
claim, e g salaries due to him, Kitson v Hardtack (1872) L R 
7 Ch Pr 473 \\ hen a petition is put in by the creditor to 

adjudge his debtor an insolvent, the 
Court to enquire into creditor can prove the amount of his 
the amount of debt debt in the insolvency proceeding and 

for that purpose no separate suit is 
necessarv A K Chetty v Maung Aung, 1 Bur L J 239 6S 
I C S85 AIR 1923 Rang 21 If there be any controversy 
as to the amount of such debt the Insolvency Court can judici- 
ally determine the question Nut Mohammad v Lai Chand, 7 
Lah L J 201 \IR 1925 Lab 436 90 I C 254 — distinguish 
mg 181 P R 1S83 See also Nathoo v Ghulam Dastgir AIR 
1926 Lah 638 96 I C 424 Nay it is the duty of the Court 
to hold au enquiry into the existence of the debt and adjudicate 
upon it Hukam Chand v Gangaram AIR 1927 Lah in 99 

I C 666 An infant or a lunatic is entitled to enforce the pay 
ment of a debt due to him by means of bankruptcy proceedings, 
Ex parte Brocklebank, (i8~-) 6 Ch D 358 Cf (1884) 12QBD 
332 The mere fact that a man has only one or a solitary credi 
tor is not a sufficient ground for saying that bankruptcy pro 
ceedmgs cannot be maintained against him, Re Hecquard, 24 
QBD 71 A corporation or a company may be petitioning 
creditor Fx parte Dan Rylands (1891) 64 LT 742 Cf Re 

II inter Bottom, (1886), 18 QBD 446 A bare trustee can be 
a petitioning creditor but the beneficiarv if not under any dis 
ability must join him Ex parte Cttlley (18-9) 9 Ch D 30" Cf 
(18S4) 14 QBD 184 One of several executors may present a 
petition in respect of a debt jointly due to them Ex parte 
Broun {1832) 1 Deac & Ch 118 One of several jomt creditors 
may alone make the petition Bnckland v Ncivsotne (180S) 1 
Camp 4“4 2 Mont & A , 283 but, see under the heading 
“joint creditor’ below also 2 Rang 309 When a company 
is the petitioning credtior, the provisions of Orders xxix and 
x\x of the C P Code must be complied with in the matter of 
signing and verifying the petition Cf Boltsetti v Kolia 
Kotlayya, 44 Mad , 810 , Sattsh Ch Addy v Ftrm of Rajnaram 
Pakhtra, 72 I C 60 (Cal) If the company 1$ under liquida 
tion the liquidator must figure in the proceeding, Re II inter 
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Bottom , supra One partner can sign a bankruptcy petition 
on behalf of himself and his co partners even where the firm 
lias alreadj been dissolved Re Hill, (1921) 2KB 831, cf 44 
Mad Sio, supra An alien or denizen can be a petitioning 
creditor whenever he can sue for the debt, Ex parte Pascal, 
(1S76) 1 Ch D 509 , an alien enemy cannot, therefore, do so, 
see kmdley p 745 For the purposes of this section a creditor 
cannot take advantage of an act of insolvency committed before 
he became a creditor, Muthua Chettiar v L akshmtnarasa Atyar, 
13 L W 141 61 I C 756 A creditor who was a consenting 
party to a deed of arrangement executed 
Credtor assenting to by the debtor for the benefit of all the 
compos tion creditors is not entitled to file an 

insolvency petition against the debtor 
rel>ing on the said arrangement as an act of bankruptcy, 
Ruhnant Ammal v Rajagopala Atyangar, 48 Mad , 294 47 
¥ L J 495 (1924) M W N 813 20 L W 681 84 I C 281 
AIR i9*»4 Mad 839 Khetamal v Chum Mai 2 All 173 (180) 
Sec also fie a Debtor 94 L J Ch 4'’ Vide notes at pp 54> 6x, 
ante An assent bj a creditor prevents him from relying on 
an act of bankruptcy only when it is obtained without fraud 
or misrepresentation fie Tanncnbcrgh, 6 Mor 49 — cited at p 
61 ante botice the difference between this section and sec 4 
1 o Statute and read the observations of Ramcsam J 

in 48 Mad 294, supra 


Application in the Insolvency Court is not the creditor s 

Bankruptcy petition- i a i J Temcdj He ma > toko kctterS 
not the cred tor s only Administration although the liabilities of 
remedy the deceased debtor appear to be in 

, . excess of his assets It is discretionary 

. . Court , *° administer the estate in its Testamentary and 
r S *? v r M dlC, lSl 1 or ,n ,ts Insolvency Junsdiction, In the 
£°°is of Makltan Chatter,, 15 C W N 350 


rn te i <llt °L , Wh ' re a creditor is not the only person 
adjudication^ 1 !! b ™ C ? °L a particular debt on the basis of tvhich 
tilth other r ? ol,Rk t but is only jointly interested in it along 
debtor 1 not 1 r ? h ‘?, Bctition for the adjudication of the 
AIR roTr ? "“o' Anan " 1 l ' Mm " ' Sadlm Charon, 

also one of tuo .oo?. 4 S 7 IC ™ Unfa the Enghsh law 
a good netitiommr S ot> hgees under a bond is not by himself 
' s ? ? ,t0 I “"‘*<’■’"■1 , Nensome, (rS 3 S) * 
died a netition^mn 1 1 one of three joint creditors has 
b > '»» -nttots. Re IT 


01 insolvency alleged to hate been committed by the debtor 
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It is not sufficient to make sonic vague allegations and then to 
endeavour to render them definite by means of evidence See 
Mut u. \ Angappa, 2$ Bom L R 6^0 AIR 1926 Bom 383 
The commission of an act of insolvency by the debtor is a con 
dition precedent to the maintainability of a creditor s petition 
for adjudication of the debtor as an insolvent I ccragya Chctty 
\ Doratssamy AIR iq^S Mad 39., no I C 737 If an act 
of is«ohenc\ is not set out in the petition the petition is inconi 
patent It is not correct for a creditor to make various allega 
tions of acts which are not acts of insoh cncv and then endeavour 
to prove bv evidence that as a matter of fact an act of insolvency 
has been committed Cf 1 assanji \ Mill) 1 50 Bom 624 28 
Bom LR 6 AIR 196 Bom 405 96 I C 435 An 
order of adjudication based on an act of insolvencv which is not 
relied upon in the application to adjudicate the person as insol 
vent is illegal hondappa v Pullappa AIR 1929 Mad 910 
119 I C 46 

Clause ( 2 ) For the definition of a secured creditor see 
sec 2 (1) (cj ante This clause simply lays down that a secured 
creditor can r resent an insolvency petition in two cases only 
(a) When he relinquishes his security 111 toto for the benefit 
of the general body of creditors or ( 5 ) when he becomes practi 
callv an unsecured creditor m respect of that portion of his 
debt which is m excess over the value of his secuntv In 
either of these cases he virtually ranks with the unsecured 
creditors in respect of his debt or a part thereof The benefit 
of section 9 docs not extend to the secured portion (whole or 
Part) of his debt \\ hen he thus comes to rank with the 
unsecured creditors he becomes subject to the conditions of 
clause (1) of «ec 9 that is the part of the debt in respect of 
which he becomes entitled to present the insolvency petition 
should by itself or together wnth other creditors debts reach the 
statutory limit of Rs 500 When a secured creditor for the pur 
Poses of this section values bis secuntv at a particular figure 
he cannot subsequently amend it for the purposes of proof Re 
Button (1905) 1 RB 602 But see I andcrltndcn Fx partr 
5 i L J Ch 60 ->0 Ch D 289 The secured creditor must 
adhere to his valuation and must not depart a whit from it 
Comp (1884) 1 y Q B D 128(130) (1899) Q B D 549 Where 
a creditor s petition omitted to mention a secuntv but the orais 
sion was through inadvertence the petition even after the 
making of a receiving order may be amended «o as to include 
t! e secuntv Re Debtor 91 I J Ch 4 1 (* 9 2 ) "* R B 100 
For further provisions with respect to secured creditors see sec 
4 " post Cf sec 6 (-«) of the Bankruptcy Act 188 

The circumstances under which a creditor s application is 
liable to le dismissed have been mentioned in sec 5 (1) and 
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t£ the Court does not dismiss the petition m accordance there- 
with it shall make an order of adjudication , See sec 27 t h F 

10 61 (3)1 (1) a debtor shall not be 

w J WJ entitled to present an insol 
Conditions on which vencv petition, unless he is 
e tor may pe 1 10 unable to pay Ins debts and 

(c) his debts amount to five hundred rupees,. 


(6) he is under arrest or imprisonment in 
execution of the decree of any Court 
for the payment of money, or 


(c) an older of attachment in execution of 
such a decree has been made, anu is 
subsisting, against his property 


[New] (2) A debtor m respect of whom an 
order of adjudication whether made under the 
presidency toions Insolvency Act , 1909, or under 
tins Act* has been annulled, owing to his failure 
to apply, or to prosecute an application for his dis- 
charge, shall not be entitled to present an insol- 
vency petition without the leave of the Court by 
which the order of adjudication was annulled 
Such Court shall not grant leave unless it is satis 
fied either that the debtoi was prevented by any 
reasonable cause from presenting or prosecuting 
his application, as the case may be, or that the 
petition is founded on facts substantially different 
from those contained m the petition on which the 
order of adjudication was made 


Effect of Amendment of 1927 For the amendment 
introduced by Act XI of 1927, xtde the Footnotes The effect 
of tins amendment is that now lea\o of the Court annulling the 
adjudication will be necessary even when the annulment 
under the Presidency towns Insolvency Act This amendment 
brings sec 10 (2) of the Act into a line with sec 14 (2) of the 
Presidency towns Insolv ency Act 


•The words m ital cs have been substituted for the words 'made 
tinder this Act ' by the Insolvency (Amendment) \ct \I of 1927* which 
received the assent of the Governor-General on the 2nd September, 192? 
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Defects in the Act of 1907 . Vide Cl 3 of the Statement 
of Objects and Reasons, Bill No 14 of icjiS and Str George 
Lowndes's speech, para 2 

Change of law [Old sec 6 (3)] The following 
changes ha\e been introduced m this new enactment — (1) The 
clause “he is unable to pa\ his debts” has been added , (11) In 
sub-clause (b) the words “he is under arrest or imprisonment” 
have been substituted for the words “he has been arrested or 
imprisoned” occurring m the old section , (ui) Clause (2) is 
•entirety new As to the amendment of 1927, xtde the I ootnotes 

Conditions of an insolvency petition A debtor can 
miake an insolvencj petition if he is unable to pay his debts, 
and if_anj of the three following contingencies is fulfilled — 
(a) his debts amount to Rs 500 , (b) he is under arrest or 
imprisonment in execution of a money decree , (c) If there 
is a subsisting order of attachment against his property in 
execution of such a decree Cf Goshatn Gobtnd v Ktshun 
■Lall, AIR 1924 Pat 166 69 I C 622 Note that the three 

sub-clauses are linked by the word “or” and not “and” as 
in sec 9 Therefore the three contingencies are to be taken 
in the alternative, so that if any of them happens, the debtor 
Becomes entitled to present an insolvency petition, Samtruddm 
v Kadumoy t 12 CLJ 445 (451) s c 15 C W N , 244 
But if the Court upon investigation is not satisfied as to the 
♦existence of these conditions, it will be entitled to reject the 
insolvency application, 69 I C 622 (supra) , Laxtm Bank Ltd 
v Ramchandra 46 Bom , 757 (infra) Once the insolvency 
petition is filed the debtor will not be put out of Court by 
the mere fact that the execution proceedings that brought him 
“to Court have terminated before his petition is heard , Ktshen 
Lai v Pirbhtt Lai, (1886) AWN 137 

Inability to pay being a condition precedent to the main 
tainabihty of a bankruptcy application it necessarily follows 
that where a debtor is shown to have been able to pay his 
debts, his case comes within the meaning of the words “ought 
not to have been adjudged insolvent” in sec 35 so as to 
render the adjudication liable to be annulled under the said 
section llamelumangathayar Animal v Balusami (1928) 
RI \\ N 62 I R ig-'S Mad 394 roS I C °o8 

The insolvency petition should also be a bona fide one, 
and it must not amount to an abuse of the processes of Court, 
PonHiiroim v barasunma 25 ML J 545, Tnlokt \ath \ 
Badri Das, 36 All , 250 F B , Malchand v Gopal Chandra 44 
Cal , 899 Where the insolvent is in the habit of borrowing 
and makes use of the bankruptev law as a trick against his 
creditors the Court will reject his petition as an abuse of the' 
processes of Court, Re Betts Ex parte Official Rccei.cr, (1901) 
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2 KB 39 But a bona fide petition to free oneself from the 
pressure of the creditors will not be so condemned. Re Painter, 
(1895), 1 QB 85 , Re Hancock, {1904) 1 KB 385 

Under the Act of 1907 it was held m some of the cases 
that where the requirements of secs 5 and 6 (present secs 7, 
9, 10, 11 and 12) of the Act have been complied with, an 
order of adjudication should follow almost as a matter of 
course, see t /day Chand v J?om Kumar, 12 CLJ 400 13- 

C \\ N 213, and whether the debtor has committed acts of 
bad faith is to be determined at the time of discharge and not 
at the time of adjudication, Mohiruddm v Secretary, 57 I C 
977 (Cal ) Similarly, the question of fraudulent concealment 


of assets should be gone into onlj at a subsequent stage, 
(xaneshi Lai v Duarka Ram, 27 P I, R 734 AIR 1927 Lah 
27 9S I C 900 When the petition is otherwise within the 
provisions of the Act, the petitioner cannot be refused an 
order of adjudication on the ground that he is a dishonest man, 
Chirunji Lai \ Ajodht Prosad, 37 I C 391 Failure to beep 
or to produce account books entails no disqualification for the 
purpose of adjudication, Ganesh Lai v Duarka Ram, (sujira) 
The \ct in fact entitled the insolvent to claim an adjudica 
tion order as a mitter of statutorj right when its conditions 
were fulfilled, and it was not tn the discretion of the Court 
to refuse the same to him, Chhatrapat Singh v Kharag Swght 
^ Ca! 535 25CUJ 215 21 C W N 497 , 39 I C 7S& *5 
j ^ ^ ^ I* J « 1 (PC), also see Tnloki Nath \ Badn 

das, to All , 250 12 ALJ 355 23 I C 4, Jagan Nath v 
ranga Dat, 41 All , 486 , Mohiruddm v Secretary, H G K 
family I C 977 , Keramat Alt v Batdya Nath, A I R 
, 955 95 I C 297 Under the present Act also if the conth 

nons specified m this section arc fulfilled, an order of adjudl 
citJo„ should be made, Cf Gosham Gobind v Kshtm Lai, 
a n T< ^ Rat 69 I C 622 There is no material 

hircroice between the old and the new Acts as to what has 
m*:oJL/.nr 0VC( ♦ 1° or( ) er to entitle the insolvent to present his 
m olvency permon, Laxmi Bank Ltd v Ramchandra, 46 Bom , 

Rc dllT , L R 292 A 1 R *9*3 Bom , So 67 I C 238 . 
Re C.otatda, -Wo 3 o C W N ,73 AIR 1926 Col 640 
tun ™ „ . '’. erc 3 dcbt °r’s petition alleges facts entitling 
Zc elh Zn hlS , lnsoI t enc S petition, the Court should 
or the other Tn^' 'il 3 rn;u , tcr: ‘ referred to in sec 25 one nay 
tL'nei.Oon i .' clt ! lcr ad I“diratc the petitioner or dismiss 
TlTT' ^ iVara, “ v Knshen Lai, 40 All 66 S 16 

iJ v S 'if Vrrl C JH 9 ! . Daulat v S ah e* Lai, 6NU 

notw ithstanriimr S t 0, ! ( however never be forgotten that 
tioned in the t j2 e eMStcn cc of the conditions men- 

of adjudication „h ° < “ 0lirt ,s not bound to pass an order* 

ere the application constitutes an abuse of 
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the processes of the Court, and that it is always the dut\ of 
the Court to have regard to this aspect of the tmtter when 
the question is raided, Malchand \ (.ropal, 44 Cal , 899 25 

CLJ S3 21 CWX 29S 

Unable to pay his debts This clause is new The 
Act of 1907 did not make the debtor’s inability to pay his 
debts a condition precedent to an adjudication order in his 
fat our That Act simplv prouded that (1) an insohcncy 
petition bv the debtor should contain a statement that the 
debtor is unable to pat hts debts — old sec 11 ( 1 ) [nctv sec 13], 
and (11) in the ca«e of a petition In the creditor it ttas liable 
to be dismissed on proof of tlic debtor’s aluhf3 to pay his 
debts In fact all that the repealed Act required ttas pro- 
fession of inabilitv and not proof of inability So it Iras'been 
maintained in a Calcutta case bt Jenkins C J that a debtor’s 
application for msoltencj cannot be dismissed on the ground 
that he could not satisft the judge that he was unable to 
pa> his debts, Kali Kumar \ Gopi Krishna, 15 CWN 990 
12 I C 4S See also Juala \ath t Parbati Bib 1, 14 Cal , 691 
Mehr Singh \ Davaiiand College, 44 I C 830 27 PR 1918 « 
Bidhata Dm t fagan Nath, 9 \ L j 699 The reason for this 
change lias thus been gnen bt the Select Committee — “While 
admitting that the object of an insolvent} law is to deal with 
all insoltents, whether honest or not, and that no applicant 
ttho is in fact n.so’vent should be liable to have his petition 
dismissed in Umint it seems reasonable that the Court should 
ha\e discretion as to the amount of protection to be afforded 
to a petitioning debtor in each individual case, the debtor 
being required to show that he is in fact unable to pai litS 
debts and that he has not not concealed his propertv ” (State- 
ment of Objects and Reasons) The expression “unable to 
pav,” in tins section must ha\c the same meaning as it has 
111 see 13 (old see 11) Tlic expression must necessarily 
mean that tlic debtor has less realisable assets than the amount 
of his debts Ponnttroim Chclt\ v Naraumma, 25 MI, J s 15 
So when the petition for insoivcncv itself shows that the 
insolvent's assets grcatlv exceed his liabilities lie will not be 
entitled to an adjudication (/bid ) If the insolvent has on 
his own showing a marketable propertv of an infinite 1v greater 
value than his outstanding debts, the Court can dismiss his 
petition Dad Khan \ ihandi Ram, AIR 102s Lab 630 
89 I C 5S5 Under this section, the petitioner has to prove 
onlj that lie is unable to pa> Ins debts, not that lie will never 
be able to pay his debts Tlic possibihtv of the insolvent 
succeeding to a rich father and one dav being able to jiav will 
be no ground for rejecting his application, <>ul<i»i Haidar \ 
Ditrga Das, AIR 1927 Kali 136 99 I C 7 The fact that 
the insolvent’s father is a rich man or that Ins father allows-' 
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him to cultivate certain lands is not sufficient to show that 
he can pay the debts alleged due bj him, Thakar Singh v 
Hardtt Singh, AIR 1928 Lah 237 (1) 106 I C 574 (1) A 

co parcener s interest in the joint family property is assets and 
ma> be taken into consideration for determining the question 
of ability to pa}, Bhagirath Lai v Lanital Naratn 30 P L R 
69S 11 Lah LJ 480 122 IC 237 Where the mabilitj 


to pi} is alleged to be due to the inalienabilit} of the occu 
pane} right held b} the debtor, he has to show that he is not 
reallv allowed by the landlord to alienate the occupancy right 
Bari at Alt v Gnranditta 37 Punj LR 422 99 I C 997 

In valuing the assets of the applicant the Court must exclude 
such propert} as is not saleable under the law Gopal Prasad 
v Bhttncsitar AIR 1928 Nag 226 108 I C 433 It has 

however been held that the fact that the debtor’s power of 
alienation is in certain respects restricted by statute is a whollv 
immaterial circumstance in considering the debtor’s inabilit} 
to paj his debts Mottram v Kewal Ram, 9 Lah L J 55° 
So land belonging to a debtor cannot be excluded in 
considering w hether he is able to pa> his debts, merely because 
no is an agriculturist and Ins power to alienate land is in 
rcs P e T ct s restricted by statute, Koshmim Singh v 
Z dardm A I R 1929 Lah 573 i 30 I C 173 That is to 

\ n con ^ uerl , n , f - tbe f I Ue stion of ability to Pay a propertv 
inalienable may be taken into consideration as a 
ni.ir ab , C l Q f SSCt n tbtd an > rate mere possession of occu 

nnioc » 14 u* not mabc tb e debtor unable to pay his debts 
, "7 s ! 11 , ls show " that he unsuccessful!} applied to the land 
nlhtr c C ? nscn * to an intended transfer of the occupancj 
Uh Far 'iP° UI ‘ 30 Pun, LR ,5 AIR mo 

stmpfl nc 5 1 ^ , 42:5 This section should not be so stnctl} con 
Punnb r m defeating the provisions of the 

debtor s laml " ^ a ° d Act, or where a sale of the whole of a 

of the Insolvent n him from seeking the protection 

?Uere thc dS I’ Dad hhan ' Chandx Ram supra 

application should noth ”'™!* h,S debtS h, J 
calculation of the value of 1 Cd beC , aUS ® l,pon ?, 

hold that the vai„ e 0 J thl h “ ' lssets ,l m,pht bc Possible to 
liabilities Mui Svteh * p asse ? e ) cceds the amount of his 
ur4lah -24 So!r f am 2 ,n * h 6 L L J 306 AIR 
Sinr/i 10 I ah r t ^ ^ trm °f Amtr Chand \ Blag 

M here all the properttS of a ♦ IQ " 9 Lnh 49 "t 4 1 C 54 i 

he is denied tvJL. CS ° f n debtor are under attachment and 
thereof . Si nfrbSrSl ,0n i to cffcct n iw»vatc sale in respect 

indicated b> anthmeticKi 5 hls nsscts over hls S™* 5 <1ebts 
to pay l akshmtnnr/t\ calculation will not establish hts ability 
aMiiminarayan v Subramantya infra or in other 
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■words the mere fact of the \alne of the assets being in excess 
o\er the liabilities is no proof of abtfifj to pay, if such assets, 
after realisation, do not bid fair to co\er all the debts, Firm 
cj llofi Ram \ Finn of Kcaal Ram, g Lah L J 550 AIR 
192S Lah 202 io 3 I C 569 The Court should not infer 
‘ ability to pa\ ” fTom the mere fact that the disposal of his 
property b} the debtor was onh with a \iew to defraud his 
-creditor, Laxmi Bank Ltd \ Ramchandra 46 Bom 757 24 

Bom LR 292 AIR 1922 Bom So 67 I C 238 The 
expression ‘ unable to paj " also occurs in sec 54 In that 
section such inability ma> result from temporary causes, such 
as immediate nonavailability of the monc} Cf 14 Cal , 691 
From the above cases it is apparent that there is no unanimity 
of judicial opinion as to whether the section contemplates 
immediate inability arising from tempornrj causes such as the 
monej being locked up for the time being It is well nigh 
impossible to enunciate a definite principle in this matter and 
c\ er\ case must be decided on its peculiar circumstances The 
(oUovivng ©bservatvows fwnwsh a sensible guide \ti this 

direction It is quite an error to suppose that the man is 
not entitled to be declared insolvent because the sum total of 
his assets is larger than the sum total of his debts It may 
well be and is frequentlj the case that a mans securities are 
locked up and are not aiailable at the time he is called upon 
to pay his debts but he is none the less entitled to be declared 
insolvent unless he is found guilt} of dishonest conduct The 
practice of leaving a man to the mercy of Ins creditors who 
w ith a view to extracting mone> from him gets him locked up in 
jail after he has voluntarilv placed the whole of his propert} at 
the disposal of his creditors is in my judgment a practice 
which cannot be too strongl} reprehended Saltsli Chandra 
Add 3 v Firm of Rajnarain Pakhtra 72 I C 60 (Cal ) Where 
the applicant had transferred his property to his wife and was 
possessed of no propert} excepting in his capacity as trustee 
of certain that nr drear a a pnma facie case of inability to pa} 
has been made out Ihnza I al v Jawaliir Prasad 5 O W hi 
964 ii 4 I C 126 A father cannot be adjudicated an 
insohent for inability to pay his son s debts not shown to ha\e 
been incurred for a familv purpose Paras Ram v Amir Chand 
10 L L J 20” AIR 1928 Lah -*54 109 I C 464 

tw order to prove the debtor s inahvlitv in a case started 
b\ him strict proof is not necessarv 
I roof of wabiJ n to onl\ such proof is to be given as wall 
paj satisfv the Court tint there are pnma 

facte grounds for believing the same 
sec proviso to sec **4 pojl Where it appears to the Court 
prima facte that the debtor is not able to pav his debts and^ 
his liabilities exceed his assets an order of adjudication 
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be made Mai Singh v Ram Singh, 6 L L J 306 AIR 1924 
Lah 724 89 I C 325 The Court is not required to make 

a detailed and length} enquiry into the alleged inability of 
the applicant to pay his debts, Finn of Moti Ram v Firm of 
he*. al ham, 9 Lah L J 550 AIR 1928 Lah 202 105 I C 
509 Lf Ganeshi Lai \ Vivaria Ram, AIR 1927 Lah 27 
9S I C 900 , Rasul Iiaksh v Gulab Bai, 4 Luck 52 AIR 
19*9 Oudh 371 1 13 I C 20 It is only pnma facte proof 

that is necessary to establish such inability , Laksvn Narayan 
v Subraman la Iyer, 45 M L J 129 (1923) JIWN 328 

•\ 1 R 1923 Mad 585 73 I C 74 The mere statement of 

the insolvent that his liabilities exceed his assets is some 
evidence of his inability to meet his liabilities, Racharla 
\arayanappa v hondigi Brcemappa, 24 L W 219 AIR 
19*6 Mad 494 92 I C 541 Where the debtor has filed a 
list of Ins assets he cannot be required to prove that he lias 
no other property except the one mentioned in the list It 
is for the creditor to prove affirmatively that he lias properties 
sufficient to satisfy Ins debts, Stla Ram v Hulam Chand, 
AIR 192- Lah 354 xoi IC 624 The finding as to 
inability to pay must be arrived at judicially with reasons 
given therefor which can be checked, and the matter must be 
considered from the point of hqmd assets, Mathura Ram v 
Rafdco ham AIR 1924 All 800 So I C 21 As to what 
is debt see p 14, ante 


Clause (a): Five hundred Rupees This clause fixes 
a statutory limit for the amount of the insolvent’s debts 
von compliance with the provisions of this cause will affect 
a debtor s claim for adjudication unless he comes under 
clauses (b) and (c) Where a debtor is jointly and severally 
lue together with others for a debt exceeding Rs 500 /- he 
can a P1 ,lv for ^insolvency , i.angaram v Ram Chandra, 20 I C 
j 9 j , 9 i Ghulam Husain v Rameshwar Das, 

1 T ° s 99 I C 524 , where several persons are 
S of thL'”'.? . v 1,ablc for one dcbt exceeding Rs 500, 

. ,, m u 1 luahfied as regards the amount of debt, 

' ? {“' ' ««»*« ' 5 ™ Drrroj. A I R rga6 Lali , 235 
c.jj... / 1 ^ 42b See also Atlanta Kumar v . 

IfsLmZ 1,1! . ‘ 926 , Q " 234 S ? 1 C Whether 

t)L determine 1 > t* bas or las not becn reached should first 
o ;r‘ i , ll °i l an Vindication order is made in fatour 
°o kamtamed m r s ,CS alaU5e <“> Zt “™s to hate b « n 

o mamtamed m Sorn'radd,' v Wntnoj,, 12 CLJ 445 

nmiKinttc ” e P rcsent Act has however made a few 

dismiss tin 4 too 23 t0 tbe e ^ ect that the Court shall 
eht to t resem th, S r‘'"° n ,f “ 15 ■>« satisfied as to h,s 
unde, el‘ S “ , ! ‘ debtor has no such right 

cl (a) of see „ , hc statm llmit ls not [cac hed 
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W hen the debtor’s such right is founded upon the ground that 
his liabilities have reached the statutorj limit, the Court shall, 
under sec 24 (1) (a), require proof of this fact So, if a 
creditor challenges the debt shown as due to another creditor 
as a mere fictitious entr> in the petition, the Court should 
in\ estigate the matter (hhushhalt v Bholar Mai, 37 All , 252 
13 A. L J 270 2S I C 573) and should bring the result of 
his im estigation to bear on the question of the statutorj limit, 
which, it thereupon be found to lia\e been under reached, the 
Court should dismiss the petition under sec 25 It should 
be noticed that this \iew of the law docs not militate against 
the doctrine of “automatic adjudication” upheld in the 
following ca«es, Lday Cltand \ Ramkumar, 12 CLJ 400 
IS C W I* 213 ,7lC 394 , Samiruddm v Kadumoyi, 12 
CL J 445 15 C Wh 244 7 IC 691 , Chhatrapat Singh 

v Kharag Singh, 44 Cal ,535 25 C L J 215 21 CWN 

497, P C , Jagannalh v Ganga Dal 41 All 486, and the other 
cases at p S6 Monej due under the decree of a Rent Court 
is a “debt” within the meaning of this clause, Mtinna Singh 
\ Dtgbijai Singh, 19 A L J 273 60 I C 758 Compare this 

case with Parbaii \ Raja Shyam RitUi, 20 A L J 147 

Clause (b): Under Arrest or Imprisonment The 

repealed Act contained the words “He has been arrested or 
imprisoned etc This change lias perhaps been thought 
necessarj in view of the fact that the language of the old Act 
is open to the construction that the debtor was once arrested 
or imprisoned, but the arrest or imprisonment is no longer 
subsisting though such a construction would be verv m ich 
forced and not strictly grammatical Cf sec 11 below The 
present Act however makes it clear that the arrest or imprison 
ment must be subsisting at the time of presenting the 
insolvency petition So it lias been held that a judgment 
debtor who has been arrested but released after a few hours 
detention cannot applj to be adjudged an insolvent after his 
release, Jumai v Muhammad Aztm Ah 25 All '•04 also see 
In re 11 tlhaiw Hast te, 11 Cal , 451 Similarly, an arrest should 
precede the application and a subsequent arrest will not confer 
on the petitioner a right to continue an application filed before 
the arrest Dit Mai v Saudagar Mai, AIR 1927 Lah 3S 98 
I C , 8S5 Note that the Act mentions both ‘arrest and 
‘imprisonment,’ obviouslj to guard against a possible conten 
tion that ‘arrest 1 does not include imprisonment and that thev 
are distinct things as was contended in a Bombav case , 
Mahomed Husscm v Rad/11 12 Bom 46 see also In re 
Quarme, 8 Mac! , 503 Note the use of the word or ’ 

Clause (c) z Attachment etc. The attachment must 
be in execution of a decree for payment of monci The 
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“such" shows that the decree must be of the same nature as 
that referred to in clause (b) Attachment not tn execution 
of decree (e g attachment before judgment) will be of no 
avail For the same reason, no insolvency petition can be 
founded ou an attachment in execution of a money auard, 
comp Ram Sahai Mail \ Joylall, 32 C \V N 608 AIR 
i$.S Cal 840 The attachment must be subsisting at the date 
of the presention of the insolvency petition So, where the 
t attachment is withdrawn or liquidated or the attached property 
is already sold, there is no right to present the petition The 
attachment must be against the insolvent’s Property Cf 
Hansh Chandra \ E I Coal Co , 16 C W N 733 {a case 
under the Presidency Act) , see also Jumai v Muhammad 
Asm AU 25 All, 204 23 AWN, 11 


Sub-sec. ( 2 ) The provision of this sub section is new 
and is intended to prevent a common abuse often made of the 
insolvency law Formerly v/hen a debtor was m difficulty with 
his creditors, he would mahe an application for insolvency, 
and as soon as he succeeded in obtaining an adjudication order 
m Ins favour he would abandon the proceeding But when he 
would again be pursued by his creditors he would resort to the 
Insolvency Court for fresh reliefs Thus, an insolvent would 
enjoy the immunity that the insolvency law conferred on him 
without fulfilling the obligations the said law imposed on him 
Head the following emphatic condemnation of this practice by 
Sir George Lowndes —“The mam defect m the old Act was 
that it lent itself very largely to the devices of dishonest 
debtors As the Usurious loans Act was introduced for the 


protection of honest debtors against dishonest creditors, so an 
amended Insolvency Act 1$ necessary for the protection of 
honest creditors against dishonest debtors I will pursue 

for the moment the course of the dishonest debtor , he files his 
petition and if he is m jail he automatically gets his release 
unc cr the existing Act and he is practically protected from 
going to jail again That , s sufficient for him , that is all he 
wants he does not want to pay his debts , all he wishes is 
escape the penaltv of jail It is not necessary 7 for him to 
apply for his discharge and until he applies for it, the Court 
{nil pr3Ctl 5 aI1 > n ° Power over his misdoings ’’ (for the 

full speech <dc supra) Before the passing of this Act cases 
Tnnrt 5 ofton arosc for consideration before the 

, ni fil ‘ 1 c l“ e Court in absence of clear provisions had to 
inherent jurisdiction m order to discourage such 
E "! a PP Il «it ,0 ns as an abuse of the processes of the 
««« ,0 f ' Go ^ al Chandra, 44 Cal , S99 See 
this C 1 b ' n hc 50,001 Committee for introducing 

J 11 ! A * to effect of the amendment of 1927, ’id* 
4 . upra This sub-section, implies that, apart from annul- 
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ment, a second petition lies, l crra Venkatagan v Maddipatta, 
(19273 MW Is 176 AIR 1927 Mad, 179- 101 IC 349 
It should be noticed that the lease contemplated by the 
sub-section is not necessary in the case 
Lease in which the prewous application for 

insolvency was dismissed before the 
order of adjudication In fact the refusal of an application 
■for declaration of insolvency docs not necessarily bar a second 
application for the same purpose, Muhammad ySlna v Mahabir 
Prosad, 15 A L J 572 The statute docs not provide that a 
leave may be granted on questions of facts , nor does it provide 
that the District Court should not grant leave on questions of 
facts The matter is however, in the discretion of District 
Court, Shtbjee Shah v Iftra Lai, AIR 1928 Pat 23 104 

IC 613 Where an adjudication is annulled for omission to 
apply for discharge within the appointed time and such 
omission aro«e from an impression m the insolvent’s mind that 
his estate having been under administration bv the Official 
Receiver, he needed not to apply till the assets in the Receiver’s 
hand had beea distributed among the creditors, leave here 
under should be granted for a fresh application for adjudica 
tion Belt Ravi \ Man cal Pas \ I R iq->S Lah 452 ir- I C 
23 Leave should likewise be granted for fresh petition 
where the insolvent was misled bv an obscure order of the 
Court and failed to applv for discharge within the fixed time 
and in consequence his adjudication was annulled H Gee v 
Slub \arain AIR 1929 Pat 184 11S I C 332 

Remedy on ex-parte order of annulment of adjudica- 
tion As to whether the remedy of a person aggrieved by 
an exparte order annulling an adjudication lies in a proceeding 
under O IX of the C P Code or in a petition hereunder vide 
I enugopalachanor \ Chunmlal cited under sec 43 under the 
heading “Effect of annulment ” 

Effect of Presentation of Insolvency petition no 
Execution The mere presentation of an insolvency appb 
cation does not prevent the execution of a decree Ram 
Bharsosey \ Sohan Lai L R 5 A 40S AIR iq -> 4 AH 
20- 82 IC 1 

11 . [§ 6 (2)J Every insolvency petition shall 
_ bo presented to a Court having 

tioS^iiV'pSm?! jurisdiction under this Act m 
any local area in which the 
debtor ordinal lh resides or caines on business, 
or personally works for pain or if ho has been 
arrested or imprisoned vheie he is in custody: 
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[New] Provided that no objection as to the 
place of presentment shall be allowed by any Court 
in the exercise of appellate or revisional jurisdic- 
tion unless such objection was taken in the Court 
by which the petition was heard at the earliest 
possible opportunity , and unless there has been a 
consequent failure of justice 

Review . This is sec 6 (2) of the Act of 1907 with the 
addition of a proztso and has its origin in sec. 4 (1) (d) of the 
English Bankruptcy Act, 1914 under which a petition willnot 
be good unless the debtor is domiciled in England within a 
3 car before the date of the presentation of the petition and has 
ordmanl} resided or had a dwelling house or a place of busi- 
ness 


I 


Jurisdiction E\ery insolvency petition, whether by a 
creditor or by a debtor must be presented to a Court hazing 
jurisdiction under this Act As to which Courts have juris- 
diction under this Act, see section 3 and the notes thereunder 
at pp 23 23 bee also In re Tarimcharan, 11 B L.R. App 25 
It should be noticed that the section equally applies to a credi- 
tor’s and a debtor’s application The section docs not say 
what will happen when a District Court enjoys a concurrent 
jurisdiction with a Subordinate Court We are apt to think 
tint in such a case the principle of sec 15 of C P. Code will 
app!j 


Adjudication by foreign Court does not affect jurisdic- 
tion under this Section Adjudication b\ a foreign Court, 
will not operate to preclude the filing of a petition for adjudica- 
tion under this Act, if jurisdiction of the Court can be invoked 
under this section Cf Rc a Debtor, (1922) 2 Ch 47° (C A ) 
Cl C L J 436 

Ordinarily resides or carries on business : The 

term residence” is an elastic o ' * 1 r ** — 

of it cannot be given, Amlaba 
It ordmarilv denotes the place 

and sleeps or where his family or servants cat, drink and sleep , 
K v N Orth Corn, (1825) 4 B and C 953 “A man’s rest- 
‘A™ 0 15 ," l i5 rc I'c I’abitnaUj sleeps ” In rc Oldham. (1870) I 
I and Iia, 15^ It is not convertible or identical with 
ownership , R v r ermanagh , (1S97) 2 I R 559 (564) * I?. V 
vrone (1001) 2 I R 497 (510) The residence of a man is 
P rnniv the dwelling and home where he is supposed usuallv 
o iv c and sleep , it may also include a man’s business abode, 
the place where he is to be found dath ; Kumud Nath Roy 
‘ Na, \* 3 s vqi i 5 C W N 399 13 C L J. 
*" *, long residence is not necessary ; even temporary 
c < tnee for a time inti for a particular purpose is enough 
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to gt\c the Court jurisdiction in insolvency proceedings Abdul 
Ra ak \ BaUruddtn, x- C\\ b. 405 15 CLJ 45" The 
language of this observation has not Lcen hedged in by suitable 
limitations with the result that it has enabled unscrupulous 
persons to practise fraud upon the law and by temporary shift 
mgs and sojourn to dupe the judiciary into granting adjucliea 
tion in an atmosphere beyond the reach of effective opposition 
Under the Fnglish law ako the residence may be a temporary 
residence foe. a substantial time and for a particular purpose 
CX-Tsnr Hecqmrd (1SS9) ->4 Q B D 1 cited with approval 
in 17 CM N 405 For an exhaustive commentary on the 
meaning of the term see Antlabala v Dhtrendra 3^ C L J 
314 A foreigner who had a room in a hotel m London for 
18 months before presentation of a petition was deemed to b< 
a resident in England Rc horns Ex parte Reynolds (i88 0 ] 
5 Moor 115 but a Scotsman who occasionally comes anc 
stops m London is not so Re Ersktne (1S93) 10 T L R 32 
Residence does not necessarily imply a permanent or continu 
ous residence it is sufficient if the debtor is a bona f d< 
resident of the place for the tune being Re De Momet 21 
Cal 63? Eakshmt harayan v Stibra Jl/aiina M W N 

328 45 M L J 129 AIR 1923 Mad 585 3 1 C 4 Sc 

where a person r eside s with his relatives at a phee for the 
time being the Insolvent Co irt ot that' place will have juris 
diction to entertain his application for insolvency Henri T1 0 la. 
I tcior v Md Gul Khan 39 I C 45 t sc | O L J 106 Occa 
■sionally leaving the place does not take away the cont mot 
character of the residence 45 M L J j->9 3 I C 4 (supra) 

But this does not mean that casual stopping with a relative a 
ascertain place will give jurisdiction to the Court Madl c 
PershanA v TJ alton 18 OWN io<;o Similarly where - 
person takes a temporary residence at a place with the objee 
»of filing his schedule of insolvency there the Insolvency Cour 
Jj of the locality will refuse to entertain his imolvencv petition 
* Suganianiam v Pitchai 10 I C 786 The C01 rts sho ik 
always see whether the transterritorial applicatio j is incvital 1< 
or it is only a part of the scheme to eyade or shut out opposi 
tion but it is regrettable that they seldom do so The tern 
“residence may be used in two sen 0 es the one denoting tin 
TaswsvwJ. '.’.itoil xtmsMviz\vix- testanvea 

and legal habitation His personal abode is yvliere he con 
stantly lives yvith his family Such an abode will be his lega 
habitation as well The personal and legal habitation may no 
always be the same for instance a person has a pcrmanui 
family dwelling house at a place but pas es a great portioi 
of Ins time yyith his family in other places here the forme 
yyill be his legal and the latter Ins personal residence se 
Atnbbala v Dhtrendra 32 CLJ 314 Both these sorts o 
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residences maj create jurisdiction tinder this section There 
fore, a merchant residing at different places can be adjudicated 
bj the Court within whose jurisdiction he has his ancestral 
house and lands, /vast Iyer v Official Receiver Tanjore, (1925) 
M W N 797 When the jurisdiction of a Court is determined 
by the residence of the insolvent, it will not be ousted simply 
by the fact that the majority of the insolvent’s creditors live 
outside the jurisdiction of the Couit, Khetar Chundcr \ Be 
1/onfc 51 PR 1874 Residence is primarily a question of 
fact Ordinarily , where a man is expected to be found all 
throughout the year that will be his residence The term is 


however a flexible one In case of traders carrying on business 
at several places, their place of residence is manifestly the 
place where thev cam a living and do their daily work, nor 
does tint place cease to be their residence simply because for 
purposes of rest or recreation or family ties they occasionally 
return to the house where they and their family have been 
brought up Municipal Board v Hafir Alabaksh, 22 A L J 
45" Cf 11 alcot v Batficld 1854 Kay $34 101 R R 7*9 
w here a man keeps more than one establishment, each of them 
will be his residence Rc Moir (1884) 25 Ch D 605 , Re 
Wright (1915) A C 717 If a man who is too poor to have 
a permanent or continuous residence at a place remains within 
the limits of a District the Court of that District will have 
jurisdiction notwithstanding the fact that he occasionally went 
Lakshminaram v Stibramanta 45 MLJ 129 (1923) 
M W Is 328 AIR 1923 Mad 585 73 I C 74, supra Bjlt 
a mere visitor or a person who puts up at a place with the 
simple object of obtaining benefit of the Act, cannot claim a 
similar position see Rc Dc Momct 21 Cal, eyTTZufira"' T/ 
also iBlR 84 (O C ) . ro I C 786 (L B ) 

a . sectlon precludes a Court from exercising insolvency 
juristic ion over a foreigner domiciled and resident abroad, 
T x parte Blatn (1899) 15 Ch D 522 

The expression carry on business is a very elastic one, and 
almost incapable of definition and the 
Lnrrv on i n^mess tribunal must in each case look to the 


s>, , particular circumstances, Maharaja 

ilomndra Chandra \ Chundy Churn, 24 CWN 582, sc 3* 
T \ ,? 27 e « CC a SO Gosuami Gtndhan v Goverdhone, 21 

1..,,,' ^ . om * 2 94 (P C ) If a man has an interest in a 

loss nml snnw» a '° ,ce in "hat is done, a share in the gam or 
“? k. con,ro1 ' if not O'er the actual method of uorh- 
he'uiH re™, thc o-tistcnee of the business at a place, 

' ’ST ' s'? r rr5 "' B Dn business there, Knfa Rtm 

l be corned on , 9 o^ LI <■”'"■> A busmens is deemed 

assets to be cot in nr??* ** 1 ,ere are ^ el)ts undischarged and 
to be ftot in and the appointment of the Kcceivcr ttotild 
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not affect the question, Gohul Das v Duarka Dass, 48 Mad , 
795 49 MLJ 457 22 L W 411 (1925) MWN 749 
AIR 1025 Mad 1249 

For a man "to carry on business” at a place it is not neces 
san that he should have an office or regular place of business 
there , Grecsh Chunder \ Collins, 2 Hyde, 79 It is not also 
necessary that the business should be conducted by the debtor 
fcrsonaffv it m&\ be carried on by lus agent, manager or 
servant , Cf Multhaya v Allan, 4 Mad , 209 , Krtpa Ram v 
Mangal Sen, 19 A L J 696 AIR 1922 All 337 65 I C 73 
This is obvious from the fact that the word ‘'personally” is 
mentioned in the case of the works for gam and not in the case 
of business So where a firm carries on business through 
agents at a particular place the Court of that place has jurisdic- 
tion to adjudicate it insolvent though its principal centre of 
business is elsewhere, Chetandas Mohandas v Rah Brothers, 
1925 Sind, 153 S3 I C 135 Cf A I R 1926 Sind, 18 97 

IC 446 

N B We have similar expressions in sections 16 and 20 
of the Code of Civil Procedure, 190S , so the cases under those 
sections may be referred to in this connection 

Has been arrested etc Compare this expression with 
the language of CIau c e fb) of Sec 10 above The expression no 
doubt here implies a subsisting arrest or imprisonment other 
wise how could the debtor be in custody It means the same 
thing as "under arrest etc ” Sec p 91, ante Also see Jumat 
v Muhammad Azim 25 All , 204 23 AWN 11 

The word "or” in the latter part of the first paragraph 
of the section has been used in its ordinary sense , it marks 
alternatives and gives the debtor an alternative choice It 
does not restrict the debtor to present his insolvency petition 
only to the Court within whose jurisdiction he is in custody , 
notwithstanding the arrest or imprisonment, he can apply even 
to Courts which have jurisdiction over lus residence and place 
of business Ghansam Das v Vishmdevi 5 SLR 259 15 
I C 830 

Proviso: Objection to territorial jurisdiction : 

The proviso is new It lays down that an objection as to tem 
tonal jurisdiction of a Court should not be allowed to be raised 
for the first time in an appeal or in a motion, and that such 
an objection should not at all be raised for the first time m 
an appeal or m a motion, and that such an objection should not 
at all be raised in an appeal or m a motion unless illegal exer- 
cise of jurisdiction has led to miscarrtage of justice Pcriia 
Karuppan v Aiujappa, 21 L W 52 AIR 1925 Mad 4S3 86 
IC 229, Kasi Iyer v v Official Receiver, Tanjore, (1925) 
M W N 797 23 L W r 353 AIR 1926 Mad 228 93 I C. * 
7 
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914 Objections as to jurisdiction can be raised before an 
appellate or rcusiona! Court only under two conditions— (a) 
when such objection was taken in the Court of first instance 
and (b) when such illegal exercise of jurisdiction has caused 
failure of justice Cf lbtd 


Earliest opportunity” An objection as to jurisdiction 
ought to be taken at the earliest opportunity , such an objection 
should not be allowed after the objecting party bad taken the 
chance of a decision m his favour on the ments. Ex parte 
Sutnbanks, (1879) 11 Ch D 525 (537) , Ex parte Butters, In 
re Harrison, (1SS0) 14 Ch D 265 

This proMso has been found necessarj to undo the effect 
of the decision in Ufadfio Per shad \ Walton , iS C W N 1050, 
which has held that the principle of sec 21 of C P Code, 
190S that no objection as to the place of suing shall be allowed 
by any appellate Court does not apply to insolvency proceed 
mgs and therefore proceedings in a Court having no junsdic 
tion are liable to be set aside Th& reason for the introduction 
of tins prouso has been thus explained by the Select Committee 
Section 6 (2) (now sec 11) lays down where an insolvency 
petition is to be presented but does not contain any saving 
in the event of the petition being presented in the wrong Court 
rue point was raised in Madho Pcrshad v lEal/on iS CWN 
1050 20 I C i7o, where the insolvent successful!} presented 
an appeal on the ground that the petition had been presented 
m the wrong Court This proviso is intended to stop this 
loophole in the existing law " 


.... ^ resb petition on dismissal for want of jurisdiction' 
'5,,l cr ® a r ' ctltt l on ls dismissed for want of jurisdiction, it is 
nmL?r ^ P et, t» on er to present a fresh petition in the 
poper Court Madho Pcrshad v Walton, :S C W 105 o 20, 


12. [§ 6(1)] Every insolvency petition 
verification of p»m n s * ia H be m writing and shall be 
. signed and -verified in the 
XJ P i e8cnbcd by the Ccde °f Ciml Procedure, 
1908 , for signing and verifying plaints 

ston^h^J^ Uv f , Tb,s ls old sec 6 (0 with the onus 
Code with rcsnccM ,? nd l bc Procedure laid down in the Old 
is applicable L fnti l h c admission of plaints shill, so far a« it 
now- P forms a »°" cd m the case °f such petitions” which 
dowm tSt 1,3 w 18 This section lavs 

f;\ it shall b* c,™ * ns °hcncy, petition shall be in writing 
Ij’o VI rr id 'jnfied in the manner prescribed 

J n 14 ' 5 of Code ot Civil Procedure, 190S 
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Signed and \enfied As in O VI r 14 the petition 
must be signed by the part} and his pleader If the petitioner, 
bj reason of his absence or anj other good cause, is unable 
to sign the application himself, it maj be signed b> his duly 
.authorised agent The petition shall also be \enfied at the 
foot bv the party or bj some other person proved to the satis 
faction of the Court to be acquainted with the facts of the 
case see O VI, r 15, CPC Cf In re a Debtor (1910) •> 
KB 59 Unless the petition be dulj verified there can be no 
adjudication order , see In re Belhal Das 12 C W N 538 The 
section uses the word shall which necessitates strict compli 
ance with the requirements hereof If the msolvent is unable 
"to verify the schedule on account of his absence from India 
it should be \enfied by an affidavit sworn before a Notarj 
public or the British Consul In re Anstnither 11 BLR Ap 
.34 As to the mode of verification on behalf of a Bank see 
Rankamal \ Bank of Bengal 5 C\\ N 91 also O xxtx r 
1 C P C Having regard to the corresponding provision of the 
C P Code it seems likely that defective signatures and ven 
fications can be allowed to be amended see Rajit Ram v 
Katesar 18 All 396 Basdeo v John Smidt 22 All 55 As 
to the signing of an insolvency petition by a firm see Calcutta 
Hules (new) 19 22 and 24 also Satish Chandra v Arm of 
Rajnaram Pakhira 72 I C 60 cited under sec 79 infra A 
•creditor s petition mav be signed bv his attorney Ex parte 
Richards (1884) 14 Q B D 22 

13 [§ 11] (1) Every insolvency petition pre 
sented by a debtor shall con 
Contents of petit.on tain the following particulars 
namely — 

(a) a statement that the debtor is unable to 
pay his debts 

(&) the place where he ordinarily resides or 
carries on business or personally 
works for gain or if he Ins been 
ai rested or impiisoned the place 
where he is m custody 
(c) the Court (if any) bv whose order he has 
I>een arrested or imprisoned or bj 
which an older has been made for the 
attachment of his piopeitj together 
with paiticulars of the decree m 
respect of which ana such order lias / 
been made / 
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( 1 d ) the amount and particulars of all 
pecuniary claims against him 
togethei with the names and resi 
dences of his creditors so far as they 
are known to, or can by the exercise 
of reasonable care and diligence be 
ascertained by him, 

(e) the amount and particulars of all his 
property, together with — 

(t) a specification of the value of all 
such property not consisting of 
money, 

(«) the place or places at which any 
such pioperty is to be found, and 
(«t) a declaration of his willingness to 
place at the disposal of the Court 
all such property save in so far 
as it includes such particulars 
(not being his books of account) 
as are exempted by the Carle of 
Civil Procedure, 1908, or by any 
other enactment for the time 
bomg m force from liability to 
attachment and sale in execution 
of a decree, 

[New] (/) a statement whether the debtor 
has on any previous occasion filed a 
petition to he adjudged an insolvent , 
and ( where such a petition has been 
filed)— 1 

(*) if such petition has been dismissed, 
the reasons for such dismissal or, 
(**) 2 f the debtor has been adjudged an 
insolvent , concise particulars of 
the insolvency , including a state 
ment whether any previous ad 
judication 7ias been annulled 
and, if so, the grounds therefor 
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(2) Every insol\enc\ petition presented by a 
creditor or creditors shill set forth the particulars 
regarding the debtoi specified m clause ( b ) of sub 
section (X) and shall also specify — 

(a) the act of insoh encj committed by such 
debtor togethei with the date of its 
commission and 

the amount and particulars of his or 
their pecunmy claim or claims 
against such debtoi 

Review This is old sec n with the addition of a new 
clause ii" clause (/) tie supra Cf sec 6 (i) of the Bank 
TUptCj ^Ct 1914 

Arrangement of the Section It contains two clauses— 
■Clause (1) refers to an insolvency petition by the debtor, and 
clause (2) refers to that by the creditor Clause (i) contains 
six sub clauses mentioning various particulars which as far 
as practicable should be stated in the debtor s application Of 
these the particulars in clause (b) should be stated even m the 
creditor s petition Sub-clauses (a) and (b) of sub-section (2) 
contain additional particulars to be specified in the creditor s 
petition 

Effect of mis-statement The section uses the word 
shall so it is obligatory upon the creditor or the debtor as 
the case may be to supply the necessary particulars mentioned 
in the section If the necessary’ particulars are omitted the 
petition should be returned to the party for amendment A 
petition in which the act of insolvency or the date of its com 
mission is not duly set out may be allowed to be amended Re 
Dunlull (1800) 62 LT Q43 7 Mor 235 (1894} 2 QB 234 

The Court has power to allow amend 
Pover of Amendment ment of a petition even after the 
making of the receiving order Re a. 
Debtor (1922) 2 Ch 470 (C A ) (1922) 2KB 109 (C A ) 

Alls statement of particulars of all the pecuniary claims 
against the debtor in his petition does not disentitle him to an 
order of adjudication Kartm Daksh v Maltabta Bartia 12 I C 
6S5 (Cal ) Even when such mis statement is the result of bad 
faith on the part of the insolvent that would not stand in the 
way of his obtaining an adjudication order though the pro 
priety of his conduct may subsequently be reviewed and 
penalised So it has been maintained that when the insolvent 
includes bogus debts in his schedule he is guilty of bad faith 
aiul can suitably be dealt with at a later stage Mantlal \f 
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ZJ/aca- an Das, 26 I C 24 ( \ 11 ) , similarh, concealment of 
the in«ol\ent's properties from the list of his assets is no- 
ground for refusing adjudication, Jeer \ Ransarxtnm 
Mad , 402 , «:ee also b.aP/’Hra’nari \ Guntur Cotton Miffs Ld , 
14 MIT 5S7 (1014) MM X 153, La mu Bank Lid \ 

Ram C) ardra, 46 Bom, 751 24 Bom, LR 292 AIR 

1922 Bora So 67 I C 23s 

Amendment is permissible if necessan particulars are 
omitted from the petition, see O VI, r 17, C V Code read, 
with see «; of this Act , also <ec 109 (3) of the English Bank 
ruptc\ Act, 1914 , corap Mahomed A^yub \ G P Gunmr 
& Co iq I C 19 For amendment in ca^e of mis-statement 
~*dc under the last heading Ordinarily, on amendment of a 
bankruptcy notice is not allowed except in the case of merelv 
formal defects Ex Parte Ry lands, (iSgi) S Morr So As to- 
hou an omission to mention a «ecunt> was allowed to bc- 
rcctified bv means of amendment «ee Re a Debtor, suPra \n 
omission to state that the petitioner is a secured creditor or 
to \alue the security is curable br amendment, but an amend 
ment shifting the cause of action so as to defeat a possible 
pica of limitation is not permissible, Gtinnir & Co \ MaJnrwaiT 
/Itiub, 1“ Mad 535 An amendment to bring in the names 
of nev\ creditors as joint petitioners for xn<oI\cnc\ is not per 
rubble after 3 months from the act of insol\ene\ upon which 
the petition is founded, Rc Ma md, (1S95) 1 Q B 104 In a 
case where a petition presented h\ a bare trustee was dismissed 
on the ground of non joinder of the rrrfm gue trust the Court 
of appeal ga\e lca\e more than 3 months after the presenta- 
tion of the petition to amend b\ adding the cestui gue trust, 
fartc Death 14 QBD 1S4 Cf Rc ElUs, 4 Mor 2^', 
4 he general conditions on which an amendment maf be 
allowed b\ a Court of law will be found summarised »n the ca*c 
of Lpendra \ath Ro, i. R a i fanakt Hath Ro\ 22 CWV 
OH Comp also l.aanendra \al/i x Paresh \ath, 26 
L tt \ “3 


, . 4i!* C <?! ^ nR ble to pay Unless unable to pav his 

debtor is not entitled to pre«ent an insohenev 
V, C , 1 *^ c 10 ante “ind the notes thereunder , «ec also 

‘ 2 ?? ' M L J 345 The allegation of 

™ the debts ts a substantial part of the debtor’s 
rl Huol'cnt and want of proof of that fact 
.» e ,, debtor to present a bankruptcy petition, 

KafnWumangaJ^flrammal x Balusam,, CxqV M \W 62 
1Ci ^ 20^ Such mabihtx to pav 
S " * « * n f th proved, it Will be sufficient if a Pnma 

{ ;;rt ti jar- ,o 31 Cf v’'*"'"" 
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Clause ( b) : Ordinarily resides Sec pp 94-95, ante 
Clause (c) : Has been arrested See p 97, ante 
See aUo sec 11 and the notes thereunder The arrest must 
be a subsisting and not a long-dropped one, Jtimai v 
Muhammad Jvortm, 25 All , 204 23 A W N 11 

Sub-Clause (d): All pecuniary ClaimB Such claims 
include all the debts pro\eable under sec 34 (1) of this Act 
A statement m the petition as to the debt of a creditor will 
operate as an acknowledgment within the meaning of sec 19 
of the Limitation Act, Kam Pal \ Nanda Lai, 16 C W N 346 
See also 16 C \V N 840 Arrears of maintenance due from 
the insolvent are lus debts and should be mentioned in the 
schedule, Tokee Btbce \ Abdool Khan, 5 Cal , 536 , 5 CLR 
45S As to the effect of mis statement of particulars of 
pecuniary claims, tide 19 I C 15 (Cal ), supra 

As to the risk that a debtor would run by omitting from 
the list the particulars of all pecuniary claims against him 
together with the names and residences of his creditors under 
the clause , see Mian Goman Singh v Ganesh Lai, 35 PR 
18S8 

Sub Clause (e) This clause requires all the debtor’s 
assets to be mentioned in the schedule Money due to an 
insoUent from a Provident Fund is part of his assets and 
should be mentioned m the schedule In re Chrcwsbury , 10 
Bom , 313 

Sub Clause (1) Money has been excluded for this simple 
reason that it does not require to be \alued 

Sub C/ause («i) The petition should state the place or 
places uhere the moveables mentioned in the schedule are to 
be found, 11 alktns v Rohceni Btillub, io BLR Ap u 

Sub Clause (tit) Declaration of Willingness This 
declaration is formal such willingness may be implied from 
the \ery fact of Ins application for insolvency Whether the 
debtor be willing or unwilling tint does not matter, because 
the very effect of an adjudication order is to vest his property 
in the Court or a Receiver Sec see 2S post and the notes 
thereunder One cannot apply for insolvency and at the same 
time be unwilling to part with his property Such declaration J 
should be 111 respect of all his properties excepting such off 
them as are exempted bv sec 60 of the Code of Civil Procedure] 
fr.au>- altachmont- This, nxiicjjr.i/yj. hAM.c.vy: dnus, wit. ojjjjJj, 
account hooks though not liable to attachment within sec 60 ' 
of the C P Code The insoUent should be prepared to make 
o\er his account books to the Court The reason for this is 
perhaps that they play a \cr\ important part in the ascertain- 
ment of the assets and liabilities of the debtor 

By any other Enactment Cf The Indian Marine A v.» 
(Act XIV 1887), sec 81 The Bhagadan \ct (Bom Act 
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of iS6a) , The Pensions Act (Act XXIII of 1871), secs 4 and 
n under which pensions cannot be attached The PiovuSwt 
Fund Act (Act XEX of 1925), sec 4 The Bundelkhand 
Land Alienation Act The Agra Tenancj Act and the other 
Tenancy Acts of the different provinces and so on Also c cc 
the notes and cases under sec 28, sub-sec (5) Agricultural 
holdings under C P Tenanc> Act ore exempt from attachment, 
•St fa ram v Shk Sardar 13 N L R 215 42 I C 710 


Clause (f) This clause is new The introduction of 
this clause has been necessitated by the enactment of the new 
proMsion in cl (2) of sec 10 This clause provides that the 
debtor should also state in his application whether he filed ao> 
insolvency petition on a previous occasion, and if so, what was 
the result thereof that is, whether the same was dismissed or 
lit* was adjudged an insolvent thereupon, of course, alwa>s 
Riving the reasons or grounds therefor An earl> disclosure 
about previous insolvency petitions will go to prevent all 
possible attempts to evade the provisions of sec 10 cl (2), 
.which oblige an insolvent to seek permission from the Court 
after submitting himself to the Court’s scrutiny as to his pre- 
vious conduct and general intention The rejection of a 
previous application does not however bar a second application 
for the same purpose, Mhd Shia v Mahabir, 15 A L J 572 
40 I C 445 Nor is dismissal for 
Dunmni for default default of the previous petition a bar 
fars fresh applicant n ttJ n SCC00t j petition, Shatk Abdul Aziz 
v Laltl CUandar, 22 CWN clXM 
(171), especially when a new cause of action has nnsen 
out of arrest in execution of a decree subsequent to the 
dismissal of the former application. Ram Prasad v Mahadeb, 
a kT 33s 61 IC S70 , also Yerra Venkalagtn 

v Moddtfxitla honaffa (1927) M W N 176 AIR i9*7 
' , 101 I C 349 which sa><? that see 10 (2) of the Act 

implies that apart from annulment, a second petition lies ude 
also the notes at p 44 Cf Sab* Stn K h \ Ram Ktshen, 10 
A 1 S ) ! A ~' s v Habid Mufn 40 I C 259 , Chaulh 

,, w 1928 Pat xi6 107 I C S42 

under the repealed Act such a disclosure was not necessary 
ami therefore a petition could not be dismissed for the mere 
omission to do so Muhammad Shia \ Mahabir , 15 ALJ 
52 40 1 C 4t5 In tins connection a question of some 

interest nuj arise is to whether a fresh apphtation for ad 
judication on the same facts bj a 
"" ° n dcbt0r 15 mfll "tainable The question 
1 ,s n °t f f cc from difficult) and must be 

Til,* _ decided according to the merits of each 
B U consensus of opinion points to the following 
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conclusions ft) Xf the new application is bena fdt and is the 
outcome ot a natural enmnee arising from the misfortune 
attending an earlier application, the Court will entertain it 
fa) But on the other hand if it is for an inequitable or collateral 
purpose it will be looked upon as an abu«c of the process of 
the Court and will ncecs«anh not be countenanced sec T r 
{'arte Kmc (iS”6) , Ch D 461 , Ex parte Griffin (1S70) 13 
Ch D , Fx parte Txntc (iS'to) 15 Ch D 135 , Re Belts, 
(1001 1 2KB %q , Re Sabhapatti 21 Bom 207 , Shcill^ 
Samintddtn \ Kadumou 12 CLJ 445 15 CWN' 244. 

Malchard v Gopal Chandra, 21 C W X 30S followed m Re 
Balia-. Chand Scrox-gce, 27 C \V N 739 (a case under the 
Prcsidencv Towns Insohencv Act) It has been held 111 a 
Lahore case that the dismissal of the first petition for insol- 
tenev because of failure to produce cv idence does not bar the 
■second petition on the general principles of rrs judicata ns m 
the previous case there was no trial on the merits, Hasan Put 
i hirpa Ram, AIR 1928 Lah 374 109 I C $6 Sec 10 (2) 

provides a special procedure b\ means of which a debtor, in 
respect of whom an order of adjudication has been annulled 
under sec 43, can get his remed\, therefore it will not be 
open to the Insohencv Court, m such a case to set aside its 
order under the provisions of O iv of the C P Code, Venn 
gopalachartar x Chumlal, 49 Mad 935 51 M L J 209 (1926) 
MWx 674 AIR 1926 Mad 942 .97 I C 706 

Where an application made bv a debtor for insohencv 
was rejected as also the application 
Dismissal of previous made bj a creditor for adjudication os 
b ' deb . t< V 5r insolvent of the said debtor and there- 
another application *bv upon another creditor made a similar 
another creditor application, the Court held that the 

dismissal of the previous application 
did not operate as res judicata m the later proceeding though 
the second applicant was a party to the first application, 
CftaufJimat \ Khem Karam, AIR 192S Pat 116 107 I C 

842 

A person who has been declared an insolvent cannot 
c applj for a second order of adjudica 

msouT n l apl ? ,l f tlon l or tion until he lias obtained an order for v 
charge before d,s discharge or until lus previous adjtidi 
cation has been annulled. Ram Das \ 
Sultan Husain, 6 O W N 100 AIR 1020 Oudli tjo 115 
I C 107 As to fresh application on an alleged act of msolvcncj 
committed during the operation of a previous bankniptev 
proceeding see I achnu Cfcand v Bcptn Behan, 32 C W N 716 
(a case under the Presidcncj -Towns Insohencv Act) 

Sub-Sec. ( 2 ) (1) A petition bj a creditor si 

contain the particulars specified m cl (b) of Sub-section 
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that is, those regarding the debtor’s, residence and place of 
business and the place where the debtor is in custody, if 
arrested or imprisoned , (11) It should also specify the act of 
insolvency relied on and the date thereof, (111) the amount of 
debt m the case of a single creditor and the aggregate amount 
in the case of plurality of creditors joining in the petition 
It seems that if the act of insolvency is not set out in the 
petition, the petition will be incompetent Cf Vasanjt Midp 
1 Midji Ranchod, 50 Bom , 624 

For residence etc See pp 94 95 awfe The date is 
necessary for the limitation provided in sec 9 (1) (c) Names 
of new creditors cannot be put in the petition by wa> of 
amendment after the lapse of three months from the act of 
it solvency on which the petition is founded. Re Maund, (1895) 
t Q B 194 As to whether a creditor can a\ ail himself of an 
act of insolvency committed on a date on which he was not 
the creditor of the insolvent see Mutta \ Lakshmtnaree. 13 
L \V 141 6i I C 756 

In the petition of a secured creditor the particulars men 
tinned in sec 9 (2) must be stated 


14 . [5 7 .] 

Withdrawal of ptt) 
tions 


No petition, whether presented by 
a debtor or by a creditor, shall 
be withdrawn without the 
leave of the Court 


R eyiew This section corresponds to secs 5 (7) and 6 (2) 

°f I? „ , Bankruptcy Act, 1914 and secs 15 fa) and 13 t 8 ) 

of the Presidency Towns Insolvency Act III of 1909 It usc= 
he word “petition" and not insolvency petition" winch is 
used in the preceding sections. So all manner of petitions 
***** ‘to pur' tew of the section This prohibition 
the 7 lt l ldr ^ wal of an msoKenci petition without the 
STE °/ tfae ,9 ourt serves to check the use of the bank- 
*2 of W t£« r S? lla [ eral Purposes or as an abuse of the pro 
> r « v> \ lbe C °Urt Cf Koppurajurru V Gittilur, {1914) 
infra 1 153 22 1 C 276 Gadigj Mudappa v Par&mes-wa ra, 


. , An msohenev petition whether presented 

2 cannot be Withdrawn except 

20 T \v f the Court, Gadtgi Mudappa \ Paramesuara 

the Court 8 jSL« A 1 R J 9 2 S Mad 242 85 I C 303 Before 

K anys,1 ? h lca 'e »t should be informed of the 
thX \! ^ an 1 f he , proposed terms of withdrawal, so 

* Cr ^ S< ? ltS judgment as to whether it is a fit case 
1 U ^ a wtfldra wal, Rc Bebto dgoo) 2 Q B 31 6 Leaie 
wme U t o n0 1 n b0 nS, antCd S,mpl> .° n thc ground that the debtor has 
e an arran gement with bis creditors If the Court is 
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‘‘ahsfied that the parties <lc«ire to tike the case out of Court, 
the proper course is to dismiss the petition Ju re Pyartchand t 
6 B L, R 55S If a petitioning: creditor after settling his claim 
with the in«oI\ent applies to the Court for permission to 
withdraw the insolvency petition it is open to the Court to 
refuse leave and to pass an order of adjudication, Gadtgi 
Mudappa \ Paramcs iara, supra A 
No wjthdranal after petition for insolvency should not be 
adjnd cation allowed to be withdrawn after an order 

of adjudication has been made In re 
Fleming SfiaJ df Co 10 S L R 4” 35 I C 539 especially 

if the insolvent is adjudicated on his own petition Cf 
Mating lfyint v Official Asstgnee 3 Rang 313 AIR 1925 
oS 1 90 I C 969 Rc Subratt Jan 38 Bom , 200 15 

Bom L R “48 20 I C S59 Rc Hester (1889) 22 Q B D 
032 6 Morrell 85 After adjudication is made the insolvent 
cannot be allowed to withdraw his petition on the ground 
that he has settled with his creditors Rc Subrati Jan supra 
After adjudication nor is a petitioning creditor entitled to settle 
his claim with the debtor out of Court and withdraw from the 
proceeding Jn re Slit dial 16 Bom L R 365 40 I C 207 

It was perhaps on this principle that the Calcutta High Court 
recentlv refused to recognise a private arrangement with the 
creditors and payment to them in accordance therewith 
Behartlal \ Harsookdas '5 CWN 13 6x I C goy Cf 
Re Subrafi Jan Mohamed 38 Bom 200 15 Bom I R “48 

2o I C S59 supra The English rule under which leave to- 
Withdraw may be given after the making of a receiving order 
furnishes no justification for withdrawal after adjudication 
After an adjudication order is made there is no backing out 
of it except b\ its annulment or bv an order of discharge and 
a simple application for withdrawal from the petition cannot 
be used as a device to get rid of the adjudication 35 I C 539 
supra The Court cannot impose am condition as to creditor s 
costs being paid precedent to permission for withdrawal 
Hattdas Slab \ Jamna Das 17 All 156 

The effect of an order of withdrawal after the propertv 
has been vested in the Official Assignee is not to diveSt the 
Official Assignee and revest the propertv in the insolvent so 
the Official Assignee who has alreadv instituted a suit in 
respect of a debtor s propertv can continue it after the order 
of withdrawal Han Sajan \ Maclcod y* Bom y 1 10 Bom 

R R 178 

An infant mav be allowed to with Iravv his petition 7n re 
Han sr a) \talji Bom 41 1 but it is doubtful whether such 
withdrawal comes within the purview of this section It seems 
that this section refers onlv to those petitions which have 
been justly presented and over which the Court has jurisdiction 
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It is obvious that notwithstanding the order of withdrawal, 
the mere fact that the debtor filed the insolvency petition 
remains an act of insolvency within the meaning of sec 6 ( f) 
to sustain a creditor's petition 

Notice Though the section does not say anything 
about the question of notice being given by the petitioner 
(whether he be the debtor or a creditor) to the other parties 
to the msoUencj proceedings, still the Court should not grant 
any withdrawal without any notice to the parties who may be 
affected by its order, on the general principle of audt altcrctn 
partem (hear the other side) Cf Raja Debt Baksh v Habib 
Shah 17 OWN 892 , also read the cases under the heading 
“Notice ’ under sec 19 tnfra Also Re Sttbratt Jan 38 
Bom 200 No language can be too strong to condemn the 
inveterate practice of the Maffusil Courts of making cx parte 
■orders to the detriment of opposite parties without giving 
proper notice to them 


Leave of Court There is no withdrawal of a bank 
ruptcy petition without the leave of the Court The Court 
may grant leave for the withdrawal of a creditor’s petition ofl 
being apprised of the facts and terms of withdrawal, Re Bebro, 
(rgoo) 2 Q B 3x6 Vtde notes and cases under the heading 
ithdrawal” supra Leave to withdraw is, in many cases, 
granted if there is no opposition inspite of notice Cf R e 
Subrati Jan, 38 Bom 200 , but that is not a very sound 
principle to proceed on Even in ex parte cases the Court 
should before granting any leave, scrutinise the facts of the 
case and see whether the circumstances 
Leave is <J scretionarv are such os would justify a withdrawal 
It is always discretionary with the 
Court to grant or to refuse leave to withdraw , but the discre 
tion should be exercised in a judicial manner with reference 
. to the merits of each individual case Such leave should be 
/ TC t0 a P ctlt, oning creditor if the withdrawal prayed lor 
** dc "imental to the interests of the other creditors Leave 
to withdraw may be granted to a debtor who has satisfied his 
just creditors although creditors, whose claims are disputed 
and are not bona fide, oppose the grant of such leave, Tulsidas 
LaliMai v Bharat Khand Cotton M.!! s 39 Bom , 47 


15. [§ 8 ] Where two or wore insolvency 
Consolidation oi pot, P, etltlons are presented against 
nous the same debtor, or where 

separate petitions are presented 
against joint debtors, the Court may consolidate 
f ee( in ? s or an y °f them, on such terms 

as tho Court thinks fit 
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The Seclion This 1% old «ec S and corresponds to 
1 to of the English Bankruptcy Act, 1914 It should be 
noticed that the section contemplates only insolvency petitions 
against the debtor or debtors and not those by him or them 
Therefore it cannot be called in aid to justify a plurality of 
petitions bv the same debtor or the consolidation of separate 
petitions filed bv the joint debtors or the consolidation of the 
debtor’s petition with that of the creditor See Ex Parte 
Hatncs j De G &. J 58 27 LJ Blr 33 In tins connection 

dc also the notes under <cx 30 infra also see Ex parte 
Mackenzie (1S75) 20 Eq 75S The language of the section 
seems to suggest that the section is confined to petitions 
presented in the same Court but such a restricted interprets 
tion would lead to obvious injustice, and m that respect the 
language of the section is fanltv 

The object of this section is to minimise the expenses 
and troubles of the parties to msohenev proceedings as well 
as to economise public time It prevents multiplicity of pro- 
ceedings and saves the debtor from unnecessary harassmeuts 
Petitions founded on different acts of insolvency may be 
consolidated Thus where the members of a partnership 
business become insolvent at different times, proceedings 
against them mav be consolidated, Re Greaves Ex Parte 
Official Rcccuer (1904) 2KB 49V , see also In re Abbott 
t I ^ l 94 ) i QB 442 Hardbtan \ Shamsundar, 6 q P R iSSS , 
Maharaj Mall \ Mira Mall 37 P R 1S9T In consolidating 
several petitions it may be necessary to transfer a case from 
one place to another Thus in Re Stick Ex parte Martin, 
(rSS6) 3 Morr 78, one petition was presented at Swansea the 
place of business of the insolvent and another m London 
The Court directed the transfer of tile London case to Swansea 
As to the power of transferring insolvency cases, vide notes 
a t p 48 ante 


The Debtor has 
locus standi to epp ( 

consolidation 


A debtor has no right to oppose an 
application tor consolidation , see Ex 
parte Mackenzie, 2 0 Eq 758 ("61), 
supra 


Separate petitions against joint debtors According 
to some opinion the Act does not permit a single petition for 
adjudication against several joint debtors though when separate 
applications are filed against them they can be consolidated 
under this section As to whether a joint application can be 
maintained against several persons see Kali Charm \ Hart* 
mob an, 31 c L J 206 54 C W N . 461 5S I C s« It . 

has been held that a joint application bv several judgment •* 
debtors to be adjudeed an insolvent is not allowable Sarada 
Tmsad v Ram Sukh 2 CLJ u8 Cf Chulam Haidar \ / 
Mogal Sen Desraj AIR 1926 Lab 235 9S I C 425 The'' 
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Madras High Court has hotveicr ruled that a single applies 
tion may be made by a creditor against the members of a joint 
Hindu family to declare them insolvents if there is a joint act 
of insolvency The real test m such a case is whether, if the 
application is treated as a suit it would be bad for multi 
fanousness boltsetti Mamayya v Kolia K Rice Mill Co 44 
Mad Sio 40 MLJ 570 (1921) MWN 330 29 MLT 

'•SS 14 L W 428 63 I C 916 Following this case the 

Rangoon High Court has held that a single petition in in sol 
\uicj may be filed against a Burmese and his wife if they 
are jointly indebted to the petitioning creditor and have com 
mitted a joint act of insolvency, Mating Ky j Oh v Arttna 
chalam 2 Rang 309 AIR 1925 Rangoon, 36 84 I C 96S 
In Alanturt Punniah v Ftrtn Sagarajee Kasartnal, 51 ML 5 
12 (1926) M W N 9S3 24 L W 867 AIR 1927 Mad , 

1 ’4 99 I C 185 — a case of joint partners — the learned Judges 
have gone a step further and held that if the test laid down 
in 44 Mad 810 be fulfilled a joint application may' be mam 
tamed even in the absence of a joint act of msohenev For 
another case of partners sec Khookwat v Wool Tail, 19 Cal , 
223 (P C ) In this connection see also Vital v Ram Chandra 
19 N L K 128 A I R 1923 Nag 257 72 I C 327 and the 

pmisions of sec 79 (2) (c) under which the debtor can be a 

16 ff 9.] Where the petitioner does not 
rower ,0 ci^e r ,r P, r ? ceed , f " h duo diligence on 

nape oi proceedings bis petition, the Court may 

substitute as petitioner an> 
other creditor to whom the debtor mav be in 
debted in the amount required by this Act m the 
ense of a petitioning ci editor 

rC \ iT? hl , S 1S sec 9 a °d corresponds to sec in of 
tj 5 ^ S c ® anbTU P l m Act 1914, as amended in 1926 
or i>CCtl<>n , “Us section empowers the Court to 
credlto , r for another when the latter does not 
JJS™. !,1S ^solvency petition with due diligence The 
«' t ym ? th,s rijle ,s that the Petitioning creditor 
app ^ not onl r f °t his own benefit but for the 
nler?(r<vf tn C c J e< ^ lt0rs generally He is supposed to be 
n to support the proceeding in all its stages see Robson 
~ 7 . . w °td petitioner*’ in this section obviously refers 
2L <*'«*<* , tbc expression ‘any other” before 

substituted mak , es , n abundantly clear But the 

that r« fbi l j, or ®" st tbe requirements of sec 9 
be « dUc mUst an *°unt to Rs 500 and must 

of the ffof a ” d he , m , ust 001116 wthm three months 

insolvency relied on No order can be made 
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under this section, the effect of which would be to extend the 
period of three months from the date of the act of insolvency, 
hx parte Maugham, (iSSS) 21 QBD 21 5 Mor 152 Cf 

In re Maund (1895) iQB 194 43 W R 207 , but the Rangoon 
High Court is of opinion, that if the original creditor s peti 
tion was validly presented, no question of fresh act of insol 
vency would arise upon substitution under this section, 
Sathappa \ Chetty Ftrm, 7 Rang 7S5 AIR 1929 Rang 
291 122 I C 285 According to this case the effect of substi 

tution is that the substituted creditor takes the place of the 
first petitioning creditor ab tntlto and is entitled to prosecute 
the original petition as if it were his own petition This 
seems to be a very sensible view, because the object of the 
section seems to be to prevent other creditors from being 
injured by the action of one creditor who by reason of collu 
sion or otherwise, may not diligently prosecute the petition 
If the substituted creditor’s petition be regarded as a new 
proceeding this object will be frustrated see Dmavati 
Venkata Hanumantha v Gangayya 51 Mad 594 (1928) 

M W IS 391 55 ML J 168 AIR 1928 Mad 608 no 

I C 61 1 So it follows that the substituted creditor’s debt 
need not be actionable on the date of substitution it is quite 
enough that it was actionable and not time barred on the original 
date Ibid 

Ordinarily the original petitioning creditor has the 
carnage of the proceeding so it is he who must have the 
notices properly served at his own expense and bring the 
petition to hearing Dasagopal v Bhanji -’b Bom 161 But 
if such creditor is colluding with the debtor this section will 
enable the Court to proceed with the 
Procedure on substitu insolvency matter, as in the interest of 
tion the commercial morality of a country , 

the Court ought to move in a matter 
like this and enforce strict trade honesty It seems that in 
cases where the debtor does not appear fresh notices should 
be issued to the debtor upon substitution of one creditor by 
another under this section Lord Calms thus observes in Re 
Bnslow L R 3 Ch 247 “It would be contrary not onlv to 
the first principles of bankruptcy law, but every forensic pro 
ceedmg that we are acquainted with where you are proceeding 
upon notice that you should, in the absence of appearance 
and before appearance entirely shift the foundations of the 
case upon which y on are proceeding ” 

17. [§ 10.] If a debtor by or against whom 
Continuance of P ro- an insolvency petition has 
ceedmgs on death of been presented dies the pio 
dcbtor ceedmgs in the mattei shall 
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unless the Court otherwise orders, be continued 
so far as may be necessary for the realisation and 
distribution of the property of the debtor 

Change of Law This is old sec jo with the addition 
of the clause ‘ So far as may be necessary for the realisation 
and distribution of the proport} of the debtor ” This amend 
ment makes it dear that the object of continuing proceedings 
on the death of the debtor is for the purpose only of realising 
and distributing his propert} Notes on Clauses See 
I cnkatarauia IyCr \ Offictal Receiver infra also sec II 2 of 
the Bankruptcj Act, 1914 as amended in 1926 

Object and! Scope of the Section The object of the 
section is to render the realisation and distribution of the 
insolvent s estate possible notwithstanding his death, Naram 
Stngh v (. ur Daksh Singh 9 Lab 306 29 Punj L R 399 

AIR 1928 Lab H9 107 I C 281 It should be noticed 
that although death j laces the debtor beyond the jurisdiction 
of the Court still the Court retains some control over his 
estate for the purpose of discharging his liabilities Under 
ordinal} circumstances the estate of a deceased person passes 
to Ins heirs but in the case of a deceased bankrupt what really 
passes to the heir is reall> the excess if an} , of the deceased s 
assets over Ins liabilities This section gives effect to this legal 
fiction Cf Administrator General v Offictal Assignee 32 
, c ‘ 46 ’’ (464) The section applies only where a debtor 
tfies during the pendency of a bankruptcy proceeding , it does 
not contemplate the death of a debtor before the commence- 
ment of the bankruptcy proceeding 


Death of Insolvent This section corresponds to 
sec 108 of the English Bankruptcj Act, 1883 and provides 
li3t after an insolvency proceeding has once been started the 
proceeding will not b c terminated by the death of the debtor, 
/ achman Das v Jai Sing 4 Lflll , L J 262 1922 Lah 399, 

r n ot er words it will not abate by reason of the insolvent’s 
ueiUi so that notwithstanding his death pending the hearing 
fit- 1)6(11,00 a debtor’s assets mav be available 

!,° 1 U D 0n among ’ hls creditors , see Venhatarama Atyar 

v Official Rccetver t ^ ^ 54 M E j 585 (192S) 

In H I 9 ?8 ilad 476 109 I C 94— following 

insolvent 1 54 682 /After the death of the 

I'^ Pcrsonal representatives W»> be substituted and 
brought on the record \Ra m Jas v Kant ha Sing 14 PWR 
« t 1 t h,s l ! ocs not mean that the heirs of 

S Q d T b ^° r ™ be i“ budirat ed insolvent, Rc Shnaji 
ncnthnrr u ^ 25 * ^ 930 The death of the father 

£ " * t ™ nS0 [ \ C06 > Breedings does not put an end to the 

Receiver s power to sell the interests of the sons, Dalavenlata 
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•Sfci/nxrawa v Official Receiver, Tanjore, 49 Mad , S49 51 

MLJ 269 24 L W 345 AIR 1926 Mad 994 97 I C 

S25, F B , in fact, the Receiver is not dnested of the property 
bv the insolvent’s death, Crokal Sing \ Shirram, AIR 1925 
Lali, 506 7 Lah LJ 131 26 Punj L R 1S6 88 I C 558, 

Lachman Das \ Jai Sing, 4 Lah L J 262 AIR 1922 Lah 
309 , Rc Ibrahim Lai] 1, 9 I C 633 (Sind) It seems that 
subject to the provisions of this section the provisions of 
O XXII of C P Code may be applied to Insolvency proceed 
ings because of sec 5, ante Cf Ramjas v hatha Singh, 9 
P L R 19 ■> 14 P W R 1921 59 I C 51 supra One out 
standing feature of the section should not be lost sight of , it 
equallv applies whether an adjudication has been made or not 
The case of an adjudication order presents no difficulty , as 111 
that case the estate tests in the receiver But where an 
adjudication has vet to be made the law works out the same 
effect bv means of a legal theory that the deceased bankrupt's 
estate vests in the heirs onlv subject to the deceased’s liabilities 
This section will equally applv whether the insolvency 
petition be presented bv the creditor or the debtor , so it has 
been held that when the petition is presented by the debtor it 
mav be continued after his death , FaLir Chand \ Mott Chand, 
- Bom 438 The official assignee can proceed so far as cir 
cumstances permit in the same manner as he would have done 
had the insolvent been living In re Silaram, xo Bom 
HC 58 Paltii v Jankt 1 ‘rosad 6 BLR 119, Rc Walker, 
(1880) 3 Morr 69 , Ramalhai Anni v kaniappa 51 Mad 495 
55 MLJ 235 AIR 1928 Mad 480 no I C 167 , Bromlci 
v (r oodexe 1 Atk 75 The representatives of the deceased 
insolvent are therefore entitled to appear on the records to take 
part in the proceedings for realisation and distribution of the 
insolvent estate, see Snpat Singh v Prodiat Kumar, 48 Cal , 
87 5- I C 810 Similarly, a creditor’s petition may be conti 
liued after the death of the debtor If the debtor dies before 
service of notice upon him, the service mav be effected on his 
personal representatives. Ex parte Hill and 7 /j mans, iqQBD 
538 \\ here an application is made bv a creditor for adjudicat 

ing a debtor an insolvent and the debtor dies before actual 
adjudication, the Judge can order the Insolvencv proceedings 
to be continued in the presence of the heirs of the deceased 
debtor, Ramesh Chandta v Chartt Chandra 34 CM \ T 443, 
it docs not matter at wliat stage of the proceedings the debtor 
dies We have seen above that it is immaterial for the purposes 
of this section whether the debtor dies before or after the 
miking of the adjudication order Cf - Bom 438 , o I C 633 
(Sind) If i Receiver has alreadv been appointed, the deith 
of the insolvent will not exempt the assets in his hand from 
distribution , the Receiver can deal with the deceased msol 



TIIF PROVINCIAL INSOLVENCY ACT 


[Sec 18 


vent’s estate as he could while the insolvent was alive , In re 
khaja Ibrahim, q IC 633 In fact, the receiver’s position 
is not in any way affected by the death 
Legality of adjadica* of the Insolvent, Fakir Chand v 
tion after death Motichand, 7 Bom , 438 , Hardhtan v 

Shamsttnder , 69 P R 1S88 The msol 
vent’s death will not invalidate the proceedings, Duian v 
Mohansing, 3 All , 759 This will be so even in cases where 
the legal representatives of the insolvent have not been brought 
on the record, Rama Samt v Bagirathi, 6 Mad , 180 , Sheo 
Prosad \ Htralal, 12 All , 440 According to some opinion, 
the words, “proceedings in the matter” will include subsequent 
steps in connection with it, of which the earliest will be the 
adjudication of the insolvent, Venkatarama Aiyar v Official 
Receiver supra This view implies that the Court has juris 
diction to adjudicate a person as an insolvent after hts death 
Vide ibid, also 51 Mad 495, supra This seems to be an 
extreme view and the wordings of the section do not warrant 
it , besides it is inconsistent wnth the ordinary juristic idea 
that death places a person beyond the jurisdiction of the Court 

An appeal preferred against the adjudication of an insol- 
~ „ %ent abates on his death, as such an 

pending appeal Ig.mst ord « r » P"™'? personal to the msol 
adjudication order 'ent the right to sue does not survive 

within the meaning of O XXII, r 4, 
on the death of an insolvent respondent, Naratn Singh v 
Cm rbaksh Singh, 9 Lah 306 29 Punj L R 399 AIR 1928 
Lah 119 107 I C 281 Cf Hardhian v Shamstinder, supra 

Administration of Estate of person dying insolvent : 

Pidc sec 130 of the Eng Bankruptcy Act, 1914 (in the Appen- 
dix) Also Slocock v Official Receiver, (1929) 1 Ch 647 

Notice on the death of the debtor See Rule vu 
framed by the Madras (App B) and Bombay (App D) High 
Courts 

18. [§ 6 (1)] The procedure laid down in 
Tw . . the Code of Civil Procedure , 

sion of retttioT 8 m,s 1908 K with respect to the ad- 

mission of plaints, shall so far 
as it is applicable, be followed in the case of 
insolvency petitions 

This is the latter portion of the old sec 6 (1), and sajs that 
the procedure laid down in the C P Code with respect to the 
admission of plaints, shall, so far as it is applicable, be followed 
l £ , the 01150 msoUcncy petitions Tor such procedure see 
- ruers \i and \u of the said Code This section however does 
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not specify which provisions of the Civil Procedure Code are 
exactly meant here The clause "so far as it is applicable” 
is wide enough to mate O iv, rule 2, applicable to insolvency 
cases So there ought to be a register of insolvency petitions 
in e\en InsoU ency Court and the particulars of every petition 
should be entered m such register 

The section uses the general expression "insolvency peti 
tion ” So the procedure prescribed in this section is to be 
followed whether the petition is made by the creditor or the 
debtor 


19. [§ 12.] (1) Where an insolvency petition 
is admitted, the Court shall 
lrocedore on admis make an order fixing a date 

sion of petition. , o 

for hearing the petition 

(2) Notice of the order undei sub section (1) 
shall he gi\en to creditors m such manner as may 
be prescribed 

(3) Where the dcbtoi is not the petitionei 
notice of the order under sub section (1) shall be 
ser\ed on him in the manner provided for the 
sen ice of summons 


Sub-sec ( 1 ) This sub-section lavs down the procedure 
which a Court is to follow in respect of an insolvency petition 
after it has been admitted under sec 18 It says that after 
the petition is admitted the Court shall make an order fixing 
a date for hearing So when a petition complies with the 
requirements of the foregoing sections it has to be admitted, 
and after the admission the Court shall fix a date for hearing 
bv an order The word 'shall indicates that it is obligator! 
on the Court to make an order appointing a date 

Sub sec ( 2 ) This clause is not confined to the case of 
a petition by the debtor and may refer 
K tee to creditors to the application of both the 
debtor and the credtior See Darrah 
\ ra al A hmad AIR 1926 I all 360 93 I C 903 But see 
(ranesh Das \ Khtlanda Ram AIR 1929 k,ah 636 119 I C 
753 The notice of the order fixing the date must be gn cn to 
the creditors and when the application is b\ one of the credi 
tors the notice should be guen to the other creditors as well 
The word "prescribed” meins prescribed b\ rules framed under 
the Act, see sec 2 (1) (c) and sec “0 Where a creditor files 
a petition to adjudicate Ins debtor an insolvent notice under - 
sec 19 (1) to all olher creditors must issue under sec iq (2! ; 
Vuthti harul't'an \ MifiJ urn ran (1914) MWV, S99 12 
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h\ iqj-> -o IC 283 private notice to a creditor . JJ* e 
absence of a general notice, does not validate an adju 1 * 

Naclttcappa \ Thangaaelti 3 LW 495 34 IC, 9 
Act ot too required tic notice to be siren to credrtoB 5 
publication m tbe local Official Gazette and m sncli 
tier an m» be presented But the nev. Act baa omitted tl 
words relating to publication m the official CWette 
the notice to the creditors need not necessarily tJC^pvt^Li 
the Vv l Official Gazette but is to be given tnVhe mannt 
prescribed by rules framed under s 79 hut a „ 

notice that is one not in the prescribed manner \\VK ^ ‘ 
no a ml \ar/uaf»f»a v Thangaveltt supra There is 
nothing illegal in ordering notification being given in tin? . 
Official Gazette TOarrah v Fa al Ahmad AIR 
360 93 I C 903 The Calcutta and Allahabad High Cq! 
have prescribed rules insisting on publication of the fi<A ^ 
under tins sub-sec ( ) in the local Official Gazette see RulcV 
of those High Courts Rule \X1 (tl of the Madras Higff 
Court likewise makes publication m the Official Gazette compiil 
son, Rule X\IV ( ) of the Boml a\ High Court does not make 
such publication compulsory but empowers the Court to insist 
on such official publication 

Tile notice can be served on the creditor’s agent with a 
general power of attorney Kalian] t v Bank of Madras 39 Mad 
691 3i I C 5S3 29 M L J ~88 


When an order of adjudication was passed without giving 
notice to the creditor it was held that 
Want of not ce \itatfs the order was bad from want of notice 
the order humarasanii v Gobtnda 11 Mad 136 

Or in other words want of notice 
titiatcs an adjudication order which has therefore to be set 
aside \aehtaPPa $ case s tpra In a Calcutta case it has been 
likewise said that an cx parte order of adjudication without 
service of notice cannot stand Vool Chand v Sarjoog Pershad 
7 C h J 26S s v 1 2 C \\ N ->73 

Nolice Notice to a creditor under this sub-section need 
not aiwavs be served personally It may be sent per registered 
post 1 1 the notice was put under a cover proper lv addressed 
and was put into the Post Office a presumption will arise that 
it reached its destination according to the regular course of 
l usincss of the Post Office and was received by the person for 
whom it wns meant This presumption will be stronger when 
the sender takes the addition-}} precaution of registering it 
see Hanhar \ Kamshasln ->q CLJ 117 (PC) 2 » C U \ ’ 
77 If the registered c onr comes back with an endorsement 
, °5 TfrUivri to accept on thi pan of the addressee there will be 1 
presumption under sec 114 of the INidence Act that the notice 
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readied the addressee and his refusal to accept will set the 
doctrine of constructs e notice against him , see Gmsh Chandra 
\ huhon Mohon, 23 CWN 319 As a matter of practice 
notice to the creditors must be given under this sub-section , 
see Jeer v Rangasitamt 36 Mad , 402, but it should be noticed 
that non service of the notice upon a ccrditor has not been 
mentioned in sec 25 (2) as a ground for dismissing the debtor’s 
ai plication, though non-service of such a notice upon the debtor 
in the case of petition presented by a creditor is a good ground 
for dismissing the insolvency petition under sec 25 (1) As 
an order in favour of the insolvent maj possiblv affect the 
creditor, previous notice should always be given to the latter 
It is an elementary rule of universal application that a judicial 
order which may possibly affect or prejudice anv part} cannot 
be made unless he had been afforded an opportunity to be 
heard, Ajant Singh v Christian 17 CWN 862 Jagannath 
v Mohesh 25 C L J 149 (152) Rajendra v Aialbehan 25 
C L J , 456, Satyendra hath Sen \ Nagcndra \ath 39 C L J 
279 

Sub-sec. ( 3 ) Tins sub section obviously refers exclusively 
to the case w here the creditor makes the petition \\ hen the 
creditor’s application has been admitted and a date has been 
fixed for the heartng of the ease b% an order of the Court, 
notice of the order has to be served on the debtor 

Note the difference 111 the mode of service in the two cases 
of sub-secs (2) and (3) When the notice has to be served by 
the creditor on the debtor the procedure laid down in Order v 
of the Code of Civil Procedure has to be adopted, but that is 
not so when the notice lias to served on the creditor The 
reason for this difference is that the creditor will not be so 
much affected as the debtor if the order of admission of the 
petition be not communicated to him So it lias been provided 
in See 25 (1) that when the Court is not satisfied with the 
proof of the service on f/ie debtor of the notice of the order 
admitting the petition, the Court shall dismiss the petition 
The provision as to service upon the insolvent under this clause 
is imperative and omission to do so mav possiblv vitiate tliL 
whole proceeding Vathmull v Gonesh Mutt V4 CLJ vjo 
The section contcinplites a personal service on the llliged insol 
■vetfr anfi vtfoftfaftcft service is penntti eft on’iv n personal service 
cannot be effected Ibid Cf Re Dlaikman (iSq->) 0 Morr is" 
W lien the objector had no notice of the application for 
ltisohencv, lie is entitled to applv under «cc 10S (Order I\ 
r n) to set aside the ca />arf<r order Veal Chand \ Saneog 
7 CL J 2^8 sc 1: CWN' This case has been appar 

cntlv decided without reference to in tarber decision which lias 
laid down that Order I\ r 1 dies imt applv to the sett inf' 
aside of an insolvcncv ordei Xinl Chandra \ Mahon 
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Hossem S CWN 46S When the objector has got notice, 
but there has been for some reason or other an ex Parte order, 
the objector can proceed bj review, 7 C L J 268 But a Court 
has mnerent jurisdiction to set aside an insolvency order if it 
was obtained by fraudulent representation or for want of juns 
diction, Sarat Chandra v Mahomed Hossem, 8 C W N 468 at 
p 470 , also Ramkamal v Bank of Bengal, 5 C W N 91 

20. [Neiv] The Court when making an order 
admitting the petition may, 
tennfrecmer' " and where the debtor is the 
petitioner ordinarily shall, 
appoint an interim receiver of the property of the 
debtor or of any part thereof, and may direct him 
to take immediate possession thereof or of any 
part thereof and the interim receiver shall there 
upon ha\e such of the powers, conferable on a 
leceiver appointed under the Code of Civil Pio 
cedure 1908 as the Court may direct If an 
intelira receiver is not so appointed, the Court 
mav make such appointment at any subsequent 
time befoie adjudication and the provisions of 
this sub section shall apply accordingly 


The Section This section is practically new though 
there was a provision for tntertm receiver in sec 13 (2) of the 
\ct of 1907 It is analogous to Sec 16 of the Presidency 
Towns Insolvency Act (Act 111 of 1909) and sec 70 (2) of the 
BanLruptcj Act 1883 Its object is to give the Court sufficient 
control over the insolvent s property between the dales of the 
presentation of the petition and the adjudication order, and to 
prevent all attempts on the insolvent’s part to dispose of his 
property to the detriment of his creditors or otherwise protect 
the insolvent s estate so that the creditors may have the fullest 
benefit of the insolvent’s assets Madhu Sardar v Khihsh 42 
S c ^ ^ The discretion given to the Court 

under this section to appoint an tntertm receiver should ordt 
nanlj be exercised only in cases where the property of the 
alleged absconding insolvent has to be preserved from destnic 
tion or disappearance and not in order to vest in an tntertm 
receiver the properties attached by other Courts in execution 
uojlivam Redd t v Soma Sundaram 3 I,W 250 32 I C 897 
Compare the provisions of O XL r 1 of C P Code Bv 
Mrtuc of the provisions of sec 5 of this Act read with those 
fscc 151 CP Code the Appellate Court too when the 
proceeding is dragged before it m appeal can appoint an tntertm 
Her, just in the manner it can appoint a receiver under 
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O XL, , r t, C P Code Cf Abdul Rusali v Basnuddm, 
14 C \V Is sSb , Abdul Rezak v Bastruddtn, 17 CWN 405 
also 40 Cal 678 The effect of appointing an interim receiver 
is to deprive the debtor of his control over his property and 
not to deprive him of its ownership The debtor is not divested 
of his property , notwithstanding the appointment of an interim 
receiver, he still continues to be the owner of his property It 
is only when an actual order of adjudication is made that the 
ownership passes away from lnm to the receivers, Ram Sarart 
v Shiva Prosad, 58 I C 783 (Pat ) The effect of appoint- 
ment of an interim receiver is, however, to take away the 
possession of the property from the debtor , so it interferes 
with his power to enter into transactions to bind the estate in 
the hands of the receiver, inasmuch as the receiver’s posses- 
sion will operate as notice , see Exnla- 
rffect of appointment nation II of sec 3 of the Transfer of 
of Interim Receiver Property Act , and any transferee from 
insolvents only takes subject to the 
receiver’s rights, cf Rc Tele, (1912) 2KB 367 

Receiving Order It should be noticed that this section 
practically makes provision for what is commonly called a 
“receiving order ' in sec 5 of the English Bankruptcy Act, 
18S3 A receiving order is an order of the Court of Bank 
ruptcy placing the estate of the insolvent under the custody 
and control of the Court through its officer , Halsbury’s Laws 
of England, Vol II, p 56 The English Courts maintain a 
double system in respect of the debtor’s property As soon 
as an insolvency petition is presented a receiving order is made 
whereby the insolvent is deprived of the control over his pro 
perty, though the property remains vested in him Then fol 
lows the order of adjudication altogether determining the insol 
vent s ownership In the Act of 1907, this double system did 
not find favour with the Legislature, as the Indian litigants 
might use it as a legal machinery for oppressing their adver- 
saries But the utility of this practice has now been felt and 
it has been * considered desirable that an tnienm receiver should 
nurmalty be appointed when the petition is admitted and should 
be armed with such of the powers conferrable on a receiver 
under the C P Code as the Court may direct” (See notes on 
Clauses to the Bill as originally proposed) So here we have 
got this new section which virtually’ provides for the making 
of a recctving order though the Act docs not make use of that 
expression In fact, the Select Committee repudiated the 
existence of the system of making receding order* under the 
Indian Law We have thus the following note of the Com 
imttce in the \ otes on Clauses published (on -th September, 
1918) with the original Bill Iso 14 — “But under the Indian 
I aw there is no receiving order procedure at all, and the or 
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of adiudication is made on the hearing of the petition* —I 'tde 
notes on clause 14 The new section is virtually a preliminary 
step for the introduction of a regular receiving order system 
The on 4 difference that now exists between the English and 
Iud»an systems is that here the making of a receiving order 
is left to the discretion of the Court 

The receiving order should usually be made in the case of 
a petition by the debtor and in the case of a petition b\ the 
creditor it is left to the discretion of the Court From the use 
of the words may and shall in the section it is obuous that 
there is greater obligation on the Court to appoint an interim 
receiver where the application is by the debtor than where it 
is by the creditor The word ordinary qualifies the word 
shall and the effect of this qualification is that the latter 
word loses its imperative character So m an English case it 
has been maintained that the Court is not obliged to make 
a receiving order mspite of the imperative word ‘shall * used 
in the section Re Bond (18SS) 21 Q B D 17 , Re Betts , Ex 
fartc Official Receiver (1901) - KB 39 This non obligatory 
nature is also apparent from the concluding sentence of the 
section which permits the making of a receiving order at any 
subsajucll tone 


Powers and status of the Interim Receiver The 

powers or the interim Receiver were not defined under see 13 
UJ of thi Act of 1907 This defect has been removed under 
tnc present Act An interim Receiver may exercise such of 
the powers confcrable on a receiver appointed under the C 
, , Cc tl, e Court may direct, Kaliapenimal NaicLer v 
hamcl andra 53 M L j I42 (ip27) MWN 2<t5 a6 L W 

' ' *927 Wad 69 y 102 IC 444 Cf 50 M L J 

t 91 JL 371 infra The Court appointing an interim 

Receiver mav mention which of the acts mentioned in O XL 
, tr) him Besides the provisions of sec 56 
„» 1C * nso ' ency \ c t will ns far as practicable apply to art 
., ct , ™£ c, ' er F ° r £ he powers of a receiver tinder that 
. e , / >01 1Iltcrim Receiver may be directed to 

,Wr J C possession Of the insolvents properties but 

XI r thc -f ** S« <3> and in 

0 IT /r[ /cl.tx 1908 scc r - V Sasson \ Moosaji 

La C r? 2 c Va i hu Sardar ' hshttish Chandra 42 

!«, f r df . . . , 11 Sctms that an interim receiver 

vtc c ttP ? /W* fc* deliverv of property under 
^ (MndV 1 ^ ‘ 'f V C ' So s c 9 S IC 94 I C 

1 osvesint, \\ tS "hen the interim receiver has taken 

clothed «,ti, *1 >C ^btor properties that he can become 
C I* Crul, ^ 1 ° tt crs a receiver appointed under the 

5 Ml j (6, -tMl 300 AfR 19-6 Mad oy I C 
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S77 This is evident from the use of the word “thereupon ” 
Though the mtertm Reccncr maj lia\e wide powers conferred 
on him, set the regular receiver when appointed after adjudi- 
cation does not stand m his shoes He stands on a ver> much 
higher footing The rcgufai Receiver lias the insolvent's 
property vested in him , whereas the intenm receiver can 
merely hold possession thereof, Ramsarau Mandar v Sria 
I rasad , 5S I C 7S3 (Pat ) I11 a Madras case, it has been 

held that an interim Receiver cannot be held to be “owning 
propertv” within the meaning of O XXI, r 8g of C P 
Code (igoS) , sec Raniihandra, Official Rctcner, Tanjorc v 
Sankara Atyar, 50 M L J 239 (1926) M \V N 159 23 L \V 

145 AIR 1926 Mad 357 9V I C 271 Although an 
interim receiver cannot make an application under O XXI, 
r 89, still it seems that he can appl> under O XXI, r 90 
of the C P Code, inasmuch as lie can be called a person 
"dhose interests arc affected bv the sale, Subrainanta v Dhara 
puram, (192SI M \V X 216 AIR 1928 Mad 454 An 
interim receiver can be directed to collect evidence as to 
assets of the insolvent, but he cannot pass a final order m a 
claim bv a creditor to a propertv Gobardhan Das v faeat 
\aram AIR 1926 Pat 114 94 I C 506 Where an interim 

receiver is not clothed with the powers to take possession of 
the insolvent’s propertv, the Court has no jurisdiction to hand 
over the propertv to him under sec S2, lrntiacficlfam Chcttiar 
v \ manna \aicker, 23 L\V 513 94 I C 126 This dis- 

ability entails the further consequence that when the interim 
Receiver applies to the Court to stop the sale of the debtor’s 
properties to be delivered to him, the Court mav not stop the 
sale or direct the delivcrv of the properties to him, as he is 
only an interim Rcccncr not in possession of the debtor’s 
estate, Subramama Atyar \ Official Rcccncr Tanjorc, supra 
A Receiver appointed under this Act, is a public officer within 
the meaning of see 2 cl i*, of C P Code, and therefore, 
a notice under sec 80 of the C P Code is a condition pre 
cedent to the institution of a suit against him, lima I alma 
v Goxtnd Bahant, so I C 411 

Duties of Interim Receiver The interim Receiver is 
to maintain the insolvent estate in such a position that should 
Old. 4 nSJwi Va. finakb, atbjvhjia}. Ojwv '«?. dO.uwJa. 

tion of the estate in the interval, while at the sum time no 
damage is done if the apnheatton for adjudication fails / irm 
of Adamji v Firm of Basno, \ I R iq ;6 'sind I C wo 

21 . [§ 13-3 At the time of making an order 
admitting the petition or at 
,S£iu?" CK * w anv subsequent time before 
adjudication the Court may 
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Darrah v / azai Ahmad AIR 1926 Lah 360 93 I C 903 

\\ hat is reasonable security it null be for the Court to 
determine Cf Re Bhubait Mohan 15 W R 571 > but the 
Court should not determine it on arbitrary , but on sound 
judicial principles If the security is such as will induce the 
dcbto r to appear it lull be considered reasonable The 
security should not be cxtremelj extravagant as in that case 
it mai not be possible for the debtor to give any secunti 
at all In determining the security regard should always be 
had to all the surrounding circumstances, e g the character 
and position of the debtor the amount at stake, inducements 
for non appearance means of the debtor and so forth It 
should never he lost sight of that the whole object of the 
security is to enforce the attendance of the debtor and not 


to place him in an embarassmg situation 

Tht. 1 roper mode of enforcing a secunti bond (for the 
attendance of the insolvent) is to get an assignment of the 
bond with a view to suing on it, Mmgale Antonee v 
Chandra 19 Bom 694 see also Poynor Btbee v Nujjo Khan 
5 Caf 43 Wotdm v Chandu 7 Mad , 273 Consequent!) , 
it has been held that the assignee of a security bond (m 
favour of the District Judge) for the production of a judg 
ment debtor when called upon to appear, is entitled to main 
tain an action upon the bond Gopwath v Benode 31 Cal 
16* Compare all these cases with sec 145 of the present 
C P Code which la>s down that the security can be enforced 
b\ execution against the suretv and overrides all previous 
opinion regarding the matter Cf also Nachtappa Chettiar \ 
handappan ChttUar (19-6) M W N 612 The obligation of 
a suretv is discharged bv the death of the debtor before the 
stipulated time hnshnan Nayar \ Jthnan Na\ar, 24 Mad, 
63” So where an undertaking is given b> a suretv (under 
section 554 C P Code) that the judgment debtor w onld appb 
m msolvencv within 30 dajs and that he would appear in 
Court whenever required but the judgment debtor died within 
the sud time it was held that the surety was thereb) dis 
charged and the decree holder lost his remedv against him, 
Vflim Chandra \ Mtrtunjo v 41 Cal e 0 17 C\VN 1M1 
Applying the principle of this case it must nccessanlv follow 
that the suretv will be discharged under this section (sec 21) 
if tile debtor dies before the contemplated final orders 

The monev deposited bv the suretv as security for the 
f rod action of the debtor is for the benefit of the creditor, so 
«1 on failure of the surety to fulfil Ins undertaking, it becomes 
7x11 v i c to the creditor and the Court cannot declare a for 
?JV' r ® thereof m favour of the Government, Basanti J al \ 
T. " i **** ™ Cal I0 tS 16 C \\ N 664 Cf Rc Gordon, 
(loot) 2KB 164 Ilalsburj Vol II, p „ 
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A covenant by a surety that he will paj Rs 500 if 1 
fails to produce the insolvent vvlic 
imed\ agamst tie required bj the Court is absolute] 
tv legal and an action can be foundc 

upon it within three \ears from tl 
e of his failure to produce Mir Ansar Alt v Gum Chun 
C L J 419 , see also Jankt Das \ Ram Partab 16 AH \ 
Clause (2) This clause makes provision for mien 
lchmcnt This is the onl> section which speaks of attacl 
at bj the In&olv encj Court The attachment referre 
here is quite different from an attachment contemplate 
sec 64 of C P Code Under that section attachmct 
ans a sort of sequestration of the propertv with a view ■ 
renting private alienation But here it is something moi 
n that it is here practically taking over of the propcrl 
the custodj of the Court That is whv an attachmet 
der this clause should always be bi actual seizure as tl 
ole object of the attachment is to prevent the msolvci 
m dealing with his property to the detriment of his creditor 
Hasmat Bibi v Bhaguan Das infra The propertv < 
attached must be one in the possession of or under tl 
itrol of the debtor and it does not matter whether tl 
ator be the owner of it or not Non attachable propertn 
mot be seized There is however one exception to tli 
le in favour of the debtors account books which thoue 
t attachable under sec 60 of the C P Code can be seize 
ismiicli as the} are absolutely indispensable for the purpo- 
ascertaining the assets of the debtor Sec sec 2b (5) at: 
e notes thereunder Compulsorj deposits in Provide) 
nds and trust properties are non attachable properties with 
e meaning of the section Ride notes under the lieadn 
Property” at p 15, ante and under sec •’S (2) and (5) As ’ 
aether Mitakshara joint familj propertv and ancestral esta 
.11 be attachable property within the meaning of this sectn 
de the cases cited at p i" ante \n attachment und' 

c 21 (2) is strictly analogous to an attachment before tud 
ent So when an attachment is made under this e la use 
aim inav be preferred or an objection mav 1 e made 
icli attachment under Or \\T r st- of the C P Cod 
loS and then the Co art is bound to hold an mvivtigati 
1 the matter riashmat litht \ 71 /iien in 0 1 r> Ml o 
2AIJ *4 -’tlC -S’’ ude also the 11 it e s 111 1 11 

40 ante under the heading ‘The Vet on ajihes m Clu 
Ciscs Cf M tnik 1 I i» f v It tih 1 1 
\ppeal (■> IC vo- (Nag) \ii order f 

attachment hereunder when passed 1 
ic District Judge exercising original jurisdiction is appealah 
nlv with leave sec Ml 65, snpn 
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Darrah \ Fazal Ahmad \ I R 1926 I«ah 560 93 I C 903 

What is reasonable secuntv it vull be for the Court to 
determine Cf Re Bhttban Mohan 15 \V R 571 , but the 
Court should not determine it on arbitrarv , but on sound 
judicial principles If the security is such as will induce the 
debtor to appear it will be considered reasonable The 
sLiuntv should not be extremely extravagant as in that case 
it mav not be possible for the debtor to give any security 
at nil In determining the security regard should always be 
had to all the surrounding circumstances eg, the character 
and position of the debtor the amount at stake, inducements 
for non appearance means of the debtor and so forth It 
should nev or bt lost «ught of that the whole object of the 
sec inty is to enforce the attendance of the debtor and not 
to place him m an embarassing situation 

Tin. proper mode of enforcing a security bond /for the 
attendance of the insolvent) is to get an assignment of the 
bond with a view to suing on it, Mingalr Anlonce v Ram 
Chandra iq Com 694 see also Poynor Bibee v Nujjo Khan, 
5 Cal 43 Motdtn v Chandti 7 Mad , 273 Consequent!' , 
it has been held that the assignee of a security bond («t 
fuour of the District Judge) for the production of a jmt<t 
ment debtor when called upon to appear, is entitled to mam 
tain nn action upon the bond Oopmath \ Benode 31 Cal , 
i6-> Compare nil these ca«>cs with sec 145 of the present 
C P Code which lavs down that the security can be enforced 
In execution against the surety and overrides all previous 
opinion regarding the matter Cf also Nachiappa ChelUar v 
A cindappan Lhettiar (iq 2 b) MWN 6rc The obligation of 
a surety is discharged by the death of the debtor before the 
stipulated time krishnan Nayar v Ithnan Nayar 24 Mad, 
6r So w here an undertaking is given by a surety (under 
section 554 C P Code) that the judgment debtor would appl' 
m insolvency within 30 days and that he would appear m 
v.ourt whenever required but the judgment debtor died withm 
Uc sud time it was held that the surety was thereby dis- 
charged and the decree holder lost Ins remedv against him, 
<-'‘andra \ Mirtunjo-i 4I Cal, 50 17 C W N 1*4* 

^ i 11 *' * ,c P nnc, Plc of this case it must necessanlv follow 
t ? wrel \ " ,M 1>e discharged under this section /sec 21') 
H the debtor dies licfort the contemplated final orders 

The monev deposited bv the surety as secuntv for the 
J reduction of the debtor is for the benefit of the creditor, <0 
thc * Mrct * to his undertaking, it becomes 
, cre ? ,tor the Court cannot declare a for 
rhijpi ,f i favour of the Government Basanti 1 at \ 

?Tn "<«**? 16 CRN 664 Cf Re Gordon, 

' tr/1 V . K h 164 , Halsbitrv Vol II p 74 
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Sec si ] 


A cov enant by a surety that he mil pay Rs 500 if he 
fails to produce the insolvent when 
Remed\ against the required b\ the Court is absolutelv 
suretv legal and an action can be founded 

upon it within three tears from the 
date of his failure to produce, Mir Iwvnr lit v Guru- Churn, 
12 CL J 419 , see also Janki Pas \ Ram Partab r6 All , a? 

Clause (2) This clause makes provision for interim 
attachment This is the onlj section which speaks of attach 
ment by the Insol v enev Court The “attachment” referred 
to here is quite different from an attachment contemplated 
by sec 64 of C P Code Under tint section attachment 
means a sort of sequestration of the property with a new to 
preventing private alienation But here it is something more 
than that , it is here practically taking over of the property 
in the custody of the Court That is \\h\ an attachment 
under this clause should always be bi actual seizure, as the 
whole object of the attachment is to prevent the insolvent 
from dealing w ith his property to the detriment of lus creditors 
Cf Hasmat Bibi v Bhaguan Das, infra The propertv to 
be attached must be one in the possession of or under the 
control of, the debtor and it does not matter whether the 
debtor be the owner of it or not Non attachable properties 
cannot be seized There is however one exception to this 
rule in favour of the debtor’s account books which though 
not attachable under sec 60 of the C P Code can be seizcc 
inasmuch as thev are absolutely indispensable for the purpose 
of ascertaining the assets of the debtor See sec 28 (5) anc 
the notes thereunder Compulsory deposits in Provtden 
funds and trust properties are non attachable properties vvithu 
the meaning of the section Vide notes under the headmj 
“Property” at p 15, ante and under see 28 (2) and (■>) As ti 
whether Mitakshara joint family propertv and ancestral estati 
will be attachable property within the meaning of this sectioi 

11 de the cases cited at p 17, ante An attachment unde: 

sec 21 (2) is strictly analogous to an attichment before jude 
ment So when an attachment is made under tins clause, ; 
claim ma\ be preferred or an objection mav be made t< 
such attachment under Or \XT r sh of the C P Code 
1008 and then the Court is bo md to hold an inv cstigatim 
in the matter, Ilashmat Bibt v Ithaca <an Pas b 4,11 6-. 

12 ALJ 24 24 I C “S2 xi de also the notes and cases a 

p 40, ante under the heading "The Section applies m Clam 

Case * Cf Manak C hand v Ibmhim 
\ppeal 62 I C vo" (Nag 1 \n order fo 

attachment hereunder when passed bv 
the District Judge exercising original jurisdiction is appealabl. 
only with leave, se<. y6 411 , 65, suPra 
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Clause ( 3 ) The Court can suo motu or on the appbca 
Hon of the creditor also order interim arrest and imprison 
racnt of the debtor and also order -when the debtor i s so 
arrested or tmprtsoned his release on his furnishing proper 
securitv Cf Aman Stnglt \ Imperial Bank, AIR i 9' , 9 
I, ah SoS As to the power to issue a warrant for the pur 
jose of arrest see Reg v \orthallerton County Court Judge 
(iSqS) j QB 680 s c (1899) A C 439 and as to whether 
a door can be broken open in order to effect the arrest see 
Re l on H etssenfield 9 Mor 30 The release contemplated 
in this clause mist be only from the mtemn arrest and 
imprisonment herein provided for The debtor cannot be 
released under this clause when he is arrested in execution 
of a decree £ S Sassoon v Ktshen Chand (ipio) P L R 
30 Sumlarlj when a debtor who is arrested and committed 
to prison applies for insohencj he cannot be released under 
this clause as arrest and imprisonment are not by virtue of 
in interim order under sec 21 (3) In re Haji Umar 4 
SLR 4 I C 606 The word ‘ release’* presupposes 
arrest or imprisonment it does not mean an anticipatory 
protection order Cf Abdul Ra^ah v Basmiddtn 14 CWN 
586 

Proviso Vo order under clauses (2) and (3) shall be 
made unless the Court is satisfied that the debtor with intent 
to defeat or delay his creditors or to ovoid the processes of 
the Court has committed any of the acts mentioned in siib- 
clauses (i) and (it) 

The provisions in clauses (2) and (3) are extreme steps 
against the debtor and may cause great hardship to him 
So before taking these steps the Court must be satisfied that 
there is just reason for doing so The Legislature in sm 
clauses (1) and (ji) lays down the contingencies in which such 
extreme procedure can be justified and in that connection see 
the following cases Reg v Northallerton County Court Judge 
(1898) 2 QB 680 (supra) Ex Parte Gutierrez, (1879) ir Ch 
I? 298 There is no absconding or removing within the 
meaning of this prouso where a foreigner after temporarj 
^»°urn here returns home tbtd 

Sub-clause (11): Such particulars as aforesaid 
1 ms relers to the particulars mentioned in clause (2) abote 
namcn the non attachable properties excepting the account 

22 [$43 (1)] The debtor shall on the 

mahmn of an order admitting 
1,1,1 " of debtors the petition produce nil boohs 
. of account and shall at any 

Time thereafter gi\e such inventories of his pro 
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uch lists of his creditors and debtors 
debts due to and from them res 
ibmit to such examination m respect 
n rt\ or his creditors, attend at such 
tfie Court or recener, execute such 
and generallj* do all such acts and 
lation to Jits property as may be re 
he Court or Recoivecjf or as may be 

Law This section corresponds to section 
\ct of 1907 But tuo new changes have been 
Under the old Act the duties mentioned in 
dd be performed at anj time, uhelher before 
•afct ng of an order of adjudication, but under 
etion the books of account must be produced 
l course as soon as the insolvency £ettlton is 
as regards the other duties (such as furnishing 
ts etc }, the Court can require the debtor to 
it any time after the admission of the petition , 
a discharge will not relieve the bankrupt from 
to perform the duties, Ex parte I Voters, (1874) 

2) The section appears to be of general appli 
tne of the consideration whether the creditor 
is petitioner, Ganesh Das v Khtlanda AIR 
6 Under the former Act the insolvent was 
„ .. in the realisation of his property but as there | 

is no question of realisation till adjudication, the present Act 
uses more general words, uz "Do all such acts and things 
in relation to his property ” The reasons for these two 
changes have been thus stated in the Notes on Clauses 
"Apparently the duties imposed on the debtor by sub-section 
(1) of section 43 arises as soon as the Court has made an order 
under section 12 (1) [Present sec 19 ] It seems desirable 
to make this dear It is difficult to see how the debtor can 
be under any obligation to assist m the distribution of his 
property, unless he is adjudged an insolvent It is proposed 
therefore to amend the concluding part of sub-section (1), and 
to relegate to a separate sub-section the provisions which 
impose on the debtor the duty of aiding in the distribution 
of his property ” Cf sec 28 (1) post As to the meaning 
of the term "prescribed" see sec 2 (1) (c) under which it 
means ‘prescribed by rules made under sec 79 ’ 

This section prescribes certain duties, which the debtor 
is bound to perform on the peril of being convicted under 
sec 69 Sec 43 of the Act of 1907, consis" 
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actions — the first sub section prescribing the duties and the 
second prescribing the penalties for 
r) it es of Dei tor» non performance of the same The 
fir«t sub section is the present sec •” 
The second sub section has been embodied with considerable 
modifications and alterations m sec 69 , tde post 

The duties imposed bj the provisions contained in this 
section are of a disciplinary character and if the debtor fails 
to carrj them out the person if any, vvbo is really aggrieved 
is the Court and not any person who sets the Court in 
motion Palaniappa \ Subramantan, (1920) 51 W N 1^5 S 
L J 54 I C 40 J^A breach of am of the above duties 

is a mere disciphnarj offence towards the Court and not an 
offence against the general criminal law \Ladu Ram v Mahakir 
Prasad ^9 All i-r 4- I C 996 ' 

Books of Account The first duty of the debtor is to 
produce all Ins books of account The account books should 
be produced as soon as the insolvency petition is admitted 
Cf Rc (, opoldas Aurora 30 CWN 173 AIR xg*6 Cal 
640 94 I C 93 It will be seen that though the books of 

account are not attachable under cl (d) of the proviso to 
sec 60 of the C P Code 190S, yet for the purposes of 
insolvency proceedings they are not allowed to rank with 
other non attachable articles see sec 13 (1) (c) (111) and 
sec 21 (b) The reason for this difference is that these account 
nooks are absolutely indispensable for the purpose of asccr 
taming the assets and liabilities of the debtor, so the cxemp 
tton allowed m favour of the other non attachable article has 
not Icen extended to them Under the Act of 1907, the 
debtor was to perform all the duties mentioned in this section 
at any time before or after the making of an order of adfudt 
ration Cf f day Chand \ Ram Kumar, 12 CLJ 4°° ** 
2M a change has now been introduced in this new 
Act in that respect the account books are to be produced 
ZUrfllL,' UStWn of lhe P eM *on and the other duties can be 
perforated a( ami time thereafter Tor badly keeping accounts 
' u ’5 ' 1 J 


Inventories, List, Etc Filing inventory of Ins |t» 
1 hilT ° IKl ?’ <k "’ ,l,, n to mrl from Ins creditors on! 
, ' " c <h,tlC! > of fhc insohent But these duties 

ted not I e performed m II c „/ , he order aimllmf 

n?"*' 0 " 11 bc sufficient ir tiles be performed sonc 
1!, .11, ,,cr tl " ""Inir on the port of the Court to order 
If '1 C ,' cn , Ca,c to f,lc inventories of his properti null 

neilnorT 1 L ‘ " C e fr ? 1 " thcm lo othcrs i "ithout pctitiommf 
urnioo fc' T* r ! r5t oshbbsbed then r.cht to present the 
the alienee of circumstances to justify such an 
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order it is necessary for the Court to proceed under sec 24 
bv calling upon the petitioning creditors to establish their 
rights to present a petition before taking any other action 
against the debtor [Cf Ganesh Das \ Khtlanda, AIR 
192Q Lah , 6-6 no I C 753 ] Future to file an inventory 
is a disciplinary offence, and a creditor can ask for the com- ■s 
mital of the debtor on that account, Palamappa \ Subramama, 
tS M L J 33S (1020) M \V X 135 54 I C 740 See also 
Darrah \ Fa-al Ahmad \ I R 1926 Lah , 360 93 I C 903, 
which say s that the whole matter is entirelj m the discre- 
tion of the Court and the High Court should not interfere 
with such discretion in second appeal The words debts dtie 
to and from cover all debts whether the time for payment 
has armed or not. Ex parte Kemp, (1874) 9 Ch D App 383 

Submit to such examination It should be noticed 
that the duties mentioned in this section are all intended for 
the better realisation and distribution of the assets of the 
debtor So, he can be asked to do only such acts as will 
conduce to that purpose He cannot be asked to add to the 
value of his property A debtor cannot be compelled to 
employ his personal labour for the benefit of the estate, 

Ex parte Lloyd, Re Jones, (1891) 64 L T 803 8 Morr 193 

The Insolvency Court has jurisdiction to order the attend 
ance of anv person though residing more than 200 miles away 
for his examination touching hts estate and effects, and 
dealings and transactions , In re Cauas) t, 13 Bom , 114 See 
also Re Ganeslidas Pandalal, 32 Bom , 198 , Re PJarorajt 
Sarab]t 33 Bom , 462 

Court or Receiver The duties enumerated m this 
section may be enforced of the debtor by the Court, or the 
Receiver if there is any So, after admitting the petition the 
Court mav demand inventory of the debtor’s property and lists 
of debts due to and from his creditors and debtors, Darrah v 
razal Ahmad, AIR 1926 Lah 360 93 I C 903 As soon 
as a Receiver is appointed it is the duty of the insolvent to 
attend on him at his office and receiver should ascertain the 
state of the insolvent's affairs from a personal interview This 
can be done by asking the insolvent for inventories and by 
personal examination of the insolvent with respect to his profits 
See Ex parte Cronnure, (1894) 2 Q B 246 In the matter of 
enforcing the performance of the above duties, the Recener 
possesses the same power as the Court An order directing 
attendance need not be in writing, Cf Churamull v Official 
Assignee, 47 Cal , 56 

Penalty for non-performance of the duties Such 
nonperformance may involve the insolvent in grave conse 
quences If the non-performance is wilful, the insolvent is 

9 ' 1 
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liable to punishment under sec 69 with imprisonment which 
maj extend to one 3 ear Thus in Ortganh v Destkachan 
36 MLJ 61 wilful disobedience on the part of the insolvent 
of the Court s order directing him to perform some of the 
duties was followed b> an order of commitment for contempt 
of Court But before taking action for the insolvent’s contu 
mac> the Court should afford all possible facilities to him to 
explain his conduct SuUtlal \ Official Assignee, Calcutta 34 
CL J 35 1 The section does not saj if non compliance with 
the provisions hereof will render the insolvency petition liable 
to be dismissed but in the event of such non compliance a 
strong presumption tnaj arise under sec 114 of the Ind Evid 
once Act quite adverse to the insolvent see Laxtm Bank v 
Ratnchandra 46 Bom , 75" 24 Bom L R 292 


23 [New] (1) At the time of making an 
R «» S e of wor °f der admitting the petition or 
at any subsequent time before 
adjudication the Court may if the debtor is under 
arrest or imprisonment m execution of the decreo 
of an\ Court for the payment of monev, order his 
release on such terms as to security as may be 
reasonable and necessary 


(2) The Court may at any time order an\ 
person who has been released "under this section 
to be re arrested and re committed to the custodv 
from which he was released 


(3) At the time of making any order under 
tins section the Court shall record in waiting its 
reasons therefor 


Nature and Object This section is new and its object 
is to empower the Court to grant suitable protection to the 
insolvent who is under arrest or imprisonment in execution 
of a monej decree pending the hearing of his msolvencj peti 
1 1 it e n0f to idjudication Formerly, such protection 

could be given b\ the Court in the exercise of its inherent 
power see Abdul Ra ak \ Dasiruddtn 14 OWN 4S6 H 
J 4^5 But this Act makes a distinct provision for the 
f ac ® lr George Lowndes’s speech explaining the 
#( J. cct °/ 1 ,c ftte The power to grant interim pro- 

tion to or release the debtor is however discretionary with 
** 11 "^ lcrc 'it refuses to gamt such protection it must 
recon! nrtiMw Vandlal v \ath Mull 3 Pit 543 MR 
.j,, * ^ Sv I C S- The procedure recommended bv 

«: ion is i frw/oron one pending the adjudication order. 
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thereafter section 31 till apply, Ibid Though the section 
would better fit in with the C 3 se of a bankruptcy petition at 
the instance of a debtor, still there is nothing in the section 
to limit its operation to the case of a petition b\ the debtor 
Clause ( 1 ): Release The section enables the Insol 
venev Court to order the release of a debtor who is under arrest 
or imprisonment in execution of a moncj decree passed against 
him bj an} Court Before directing such release, the Court can 
however ask for such secunt} from the debtor as it thinks fit 
The order of release under this section ma> be made at any 
ttme between the dates of admission of the petition and the 
adjudication order Here we ha\e a distinct prousion giving 
the debtor what we ma> call ad tnlertm protection But such 
protection can be given to the insolvent onlj if the requirements 
of this section are fulfilled that is to sa> , onlj if the debtor is 
under arrest or imprisonment in execution of a money decree 
A question naturall} arises as to 
No inherent power whether a Court can make anticipator} 
now to grant antscipa interim order for protection before the 

ton interim protection insolvent is actinll} arrested In a case 

under the old Act it was held that the 
Court in the e\ercise of its inherent powers could make such 
anticipatorv order Abdul Raiak v Basiruddtn 14 CW\ T 
486 11 C L J 435 An inherent power to grant ad interim 
protection has been conceded also m a Madras case Nallagatti 
Goundan \ Ramana Gottndan 4" M L J 783 85 I C 6— 
See also two learned articles at 30 C W N clxv (166) and 31 
CM N vm (8) As notwithstanding Abdul Rajak s case the 
Legislature has made a new provision in this section (sec 23) 
limiting the Court’s power to grant interim protection to a 
case of actual arrest or imprisonment we are apt to thmk that 
legislative sanction has been refused to the view expressed in 
the aforesaid case The inherent power may remain unaffected 
b> anything in the C P Code under sec 151 thereof, but that 
does not mean that it cannot be affected bj a new provision 
like the present sec 23 Besides it should be noted that the 
scheme of this Act is to abolish automatic protection and that 
the considerations which led to the conclusion arrived at in 
Abdul Racak’ s case do not arise under this \ct Cf sec 31 

VAow ani "fne utfets "inerctmfier A’iso see "j rrwra) K 'narcndiia 
v Lalbhai 30 C W N 834 96 I C 131 which contains some 
valuable discussion on the matter So it has been said tint 
this section does not authorise a Court to pass a general tntcrtm 
order but merely to release a debtor who is already under 
arrest m execution of a decree Ghanshamdas Kkatumal v 
Manager Encumbered Estates infra The Madras High Court 
is also of opinion that an insolvent is not entitled to applv for 
protection before adjudication unless he has been actually 
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arrested in execution of a decree, because there is reallj no- 
necessity till then for anj protection, Sinnaramt Chetttar \ 
Ahgt Goundou, 47 M L J 530 20 L W 870 AIR 1924 Mad 
893 (1924) MWN 836 80 I C 938 As to whether a 
person will be considered to be under arrest, if when on bad, 
see Jumai \ ha*im Ah, 25 All 204 Non production of ac 
count boohs unless for good reasons will justifj the refusal 
of protection order. Re Gofialdas Aurora, 30 C W N 112 

In a few cases under the old Act it was maintained that 
the InsoUencj Court, prior to the adjudication order, could 
not order release of a debtor imprisoned in execution of a 
monc} decree htshen Chand v E D Sasson, (1910) P R 
95 " I C 351 , E D Sasson v Ktshen Chand (1910) P L R 
30 Obvious!} these cases have lost their significance in view 
of the present section 23 See also In re Hajt, 4 S L R 47 7 
I C 606 for a similar view 


The protection contemplated b} this section can be granted 
only in respect of a debt or liability 
Protection can be which is provable under the Act, Htra 
granted onh in respect Lai v Tulso Ram, AIR 1925 Nag 
of provable lebt. So j c g0 An Insolvenc5 . Court 

has no power to pass an order of interim 
protection in favour of a person arrested by a person empowered 
to arrest under sec 10 of the Sind Encumbered Estates Act,. 


Ghanshamdas Kalumal v Manager, 
Maintenance Encumbered Estates, 22 SLR 24 2S 

Cr LJ 194 AIR 1927 Sind, 123 
99 I C 930 vs to whether protection under this section can 
, obtained in respect of an obligation to pav alimony, see 
/.ntonv Linton (1885) r 5 Q B D 239 Rc Hazt kins, (1891) 
} « Tokce Bif.ec \ 'Ibdul Khan 5 Cal 536, it has 

occn held in Rc Parmanmall, 35 I C 541 that a maintenance 
order to a wife In a decree is not a debt provable under the 
Invoivcpcv Act Cf Half hide v Halfh.ie, 5 o Cal E6 ? Cf 
PC 41 (1) (rf) infra A rev entte officer is not a “Court” and 
vne arrear of land revenue is not the amount of a “decree” 
i?r cnc ' Co , Urt Ul11 have no jurisdiction to order the 
onlfr^f D CrSnn "^ < L 1,as been arrested or imprisoned bj an 
Biirtn'i 0 {*ini Re 'i n » C 0pr,cer ' lct,n R under s 45 of the Lower 
a 1 lil a eS d ? C T C n l,C Act Sector of Ah ab v Pan Tun 
1 5 806 * 1 R 192^ Rang Si 109 I C 145 

the mlnKrnf 2) 1 U ? dcr ! b,s sub section the Court can direct 
and rtrntnniit» rC i C » SC< ^ 1 under sub-section (1) to be re arrested 
T Cd | t ° Xhc , cmto<h hom itch he has been 
rtieacd \n order under tins subsection mnj be made at 
i«_- f 1 c ”5 t,n * e after the insolvent has been 

released under the preceding sub-sec 
tion that he can be arrested even 
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after the order of adjudication The words ,f at any time” 
how ever do not permit re arrest after discharge because chapter 
n makes provision only for proceedings from acts of insolvency 
to discharge see the Heading of the Chapter Besides after 
■discharge the insolvent can be proceeded against under section 
71 onlj if the contingencies referred to in sec 69 take place 
Under the old law re-arrest after release was not allowed, 
•see Re Bolaichand, 20 Cal 874, following Secretary of State 
v Judah, 12 Cal 652 Obnoush the law is different under 
this section, but the discretion for re arresting after release 
should not be exercised except for good reasons in that behalf 

Clause ( 3 ) This clause makes it obligatory upon the 
Court to record its reasons for making an order under sub-sec 
lions (1) and (2) Cf hand Lai \ Nathmull cited at p 130, 
ante 


24 [ 14 . 3 (*) the day fixed for the 

_ . , hearing of the petition or on 

roce art at eanng an y subsequent day to which 

the hearing may be adjourned the Court shall 
Tequire proof of the following matters namely — 

(a) that the creditor or the debtor as the 
case may be is entitled to present 
the petition 


[New] Provided that, where the debtor is 
the 'petitioner, he shall, for the purpose of prov- 
ing his inability to pay his debts be required to 
furnish only such proof as to satisfy the Court 
that there are pnma facie grounds for believing 
the same and the Court if and when so satisfied 
shall not be bound to hear any further evidence 
thereon 

(b) that the debtor if he does not appear on 

a petition presented bv a creditor 
has. been served with, notice of the 
order admitting the petition and 

(c) that the debtor has committed the act of 

insolvency alleged against him 

( 2 ) The Court shall also examine the debtor, 
if he is piesent, as to his conduct dealings and 
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property in the presence of such cieditois as appear 
at the hearing, and the creditors shall have the 
right to question the debtor thereon 

(3) The Court shall, if sufficient cause is 
shown, grant time to the debtoi or to any creditor 
to produce any evidence which appears to it to be 
necessary for the pioper disposal of the petition 

(4) A memorandum of the substance of the 
evammation of the debtor and of any other oral 
evidence given shall be made by the Judge, and 
shall form part of the recoid of the case 


Scope of the Section This is old section 14 with 2 
°oo' ! )rouso a °d corresponds to sec 17 of the Bankruptcy Act, 
10S3 It lays down the procedure to be followed for the hcar- 
>ng of the petition of insolvency Under sec 19 when an 
insolvency petition is admitted, the Court shall make an order 
fixing a date for the hearing of the petition and cause notice 
thereof to be served under sub-sections (2) and (3) of that 
section On the date of hearing so fixed, or on any subsequent 
date to which the hearing is adjourned, the Court shall require 
proof of the matters mentioned m clauses (a), (6) and (c) from 
the person presenting the petition whether a debtor or a 
creditor, Bohshetti \ Kolia Kotlayya , 44 Mad , 810 , 40 M L I 
S'o It should be noticed that the scope of enquiry at the 
nearing is very limited, being restricted to three points only, 
iz to the creditor’s or debtor’s right to present the petition — 
1 la) (11) service of notice on an absent debtor — where the 
f c 1 ,S P ctltl °ncr — Cl ( b ) (111) commission of an act 

tw * "m the debtor— Cl ( c ) Added to these enquiries, 
J? sb ° u T bc a P ubl ‘c examination of the debtor, if present, 
, sut> * sc , c wtth a view to securing an early disclosure 
\nihn n? 1 * Properties and his general conduct Cf 
lnlr°X Gnt,am DaStslr AIR 19=6 Uah 638 96 I C 4=4 

order nf n,ffi 1S ? nS the Act > thc Court before making an 
annlLc 0n has to be satlsfi ed that the debtor who 

I s l,naUc t0 P* 1 ' debts and thc creditors 
dchtnr ** ,c beana K ha\e the right to question the 

. rt„. to™*™ dealings and property, Naram Mtstn 

\‘<r i Dl 7 Pat 771 III I C 617 AIR IQ 3 S PaL 477 
Should S 0f “I 1 “ I ’ I ’ ,ICTl,on tor insolvent thc cnquifj 

IS nnahv m f r . el5 lo J, be Question whether the insohent 

In finding tHO* b v S , <cbts .This could aery well be ascertained 
St h.sdeb?? ? ,e a< * cts of thc »«wUent and what 

his debts If the debts entered m the list attached are 
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no* bogus debts and if it is found that the propertv which the 
insolvent is possessed of is not enough to pi\ his debts he 
would be entitled to present the application for insolvency 
under sec 1 and adjudicated an insolvent under sec 25 of 
the -\ct Rami Baksh \ Gulal Rat s O \\ \ — 6 ny IC 
20 \ creditor is not entitled to present a bankrupts petition 

against the debtor unless the debt due to him bv the debtor 
was a liquidated sum at the date of the act of binkruptcv The 
fact that the debt became a liquidated amount at the date of 
presentation ot the jctition does not improve the situation, 

J?c Dcltor< (15 1 Ch 10 In tlit cast of a ] etition bv the 

debtor to adjudicate him an msohent no elaborate enquiry 
should be undertaken at the time of the adjudication into the 
genuineness of the debts mentioned bv him in the list of his 
liabilities or as to Ins dealings with his propcrt\ such as con v / 
ccalment or fraudulent transfer thereof Such matters can be 
more appropmteh dealt with after the adjudication order has 
been parsed Ran I attan v \af!n< Ram \I R 1020 Lah 
£ ioo I C SS2 

In the case of a joint Hindu Tamilv the debt incurred by 
the father is binding upon the sons not b\ the rule of heirship 
but b\ that of suruvorshif therefore thev are liable to be 
adjudicated insolvents in respect of the debts incurred by the 
father Muthu I cerappa v Si a Gurunatha Ptllai 49 Mad , 

21” 2- L W 61- 49MLJ 69 (1906) MWN 63 AIR 

1926 Mad 1^3 

Sub-sec ( 1 ) Clause (a) The petitioning creditor or 
debtor — as the case may be — must prove 
What the petitioner that lie is entitled to present the peti 
has to pnne tion that is he must prove the com- 

mission of the act of insolvency, or 
compliance with the requirements as to the aggregate amount 
of the debt etc even if the insolvent does not appear at the 
hearing Ex parte Pratt (18S4) 12 Q B D 334 339 As to 
the conditions on winch the creditor is entitled to present the 
insolvency petition see sec 9, ante Before making any 
adverse or exacting order against the insolvent at the instance 
of a petitioning creditor, the Court should call upon such 
creditor to establish lus right to hie the petition Gancsh Das 
v Khelanda Ram, AIR 1929 Lah , 6y6 119 I C 753 For 

the circumstances entitling the debtor to make the petition, 
u de sec 10 at p 85 ante The debtor is bound to prove his 
inability to pay his debts, but under the proitso to this clause 
it will be sufficient if he gives only prtma facie evidence of his 
such inability He is not required to give slnct evidence of y 
his inability to pay No very careful inquiry ia necessary 
with regard to such inability It is enough for the debtor to 
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f'V ush such proof as will sntisfv the Court that there are 
{’ritna facie grounds for believing Ins allegations, Lashmtttarayatt 
_ , „ Atyar v Subrainanta, 45 MLJ 129 

Quantum of Evident* A j a Ig , 3 Mad _ j8 j (l9 , 3 , M W N 

,, , , 328 73 I C 74 Cf Goshain Gobtnd 

\ Ktshun Lai AIR 1934 Pat 166 69 I C 622 , Sattsh 

Chandra v Firm Raj Narayan, 72 I C 60 (Cal ) , BJiftgiraifi 
Lhaudhury v Jamtni, 8 Pat LT 84 AIR 1927 Pat iSS 
ioi I C 445 , Ganeshtlal v Duaraka Ram, 27 P L R 734 9S 
I C 900 j Naram Mistrt v Ram Das, 7 Pat 771 AIR 1928 
Pat 477 hi IC 647 The Court need not go into an 
elaborate enquiry as to the validity or otherwise of the debts, 

1 will be sufficient if it is satisfied that the debtor is jmma 
facte unable to pay Mantndra Nath \ Rastllal, AIR 1927 
a 69 97 I C 464, Racharla Narayanappa v Kcuidigi 

A I R ,g 26 Mad , 454 g2 1 C 54" Or, in other 
words an cnquio under this section is a summary one, Amu 
“ ‘“ s S,n * h m Lah LJ 493 AIR 1529 Lsti , 
fi not . warranting detailed investigation as to 

um lC J ebtc ?5 bas C0Inm ittcd acts which would render 
v v,™ 0 , , c 5 P enal Provisions of the Act, Penanambi 
fj 1 ™ i? J 6 M L J SO" , Rom Rattan v Natlm Ram, jog 
nnj ful r i t,,e 'Petitioner himself deposes as to his inability, 
win K h V dgC \ does not record ^at he disbeheves him, that 
an tL t T f i Cte pro °/ of the fact th at he is unable to pay 
tfir. fnlr °! e n C abs t nc 5 otber witnesses to hear testimony to 
v nil i o not l ead to a contrary conclusion, Bholai Kawn 

roof' Lhtr, V «, AIR >90- Rang ',20 100 I C 
i 04 Nehal Chand v Gela Ram, AIR 1930 Lah 73 But 

a ™r th,s . sect1011 should not be interpreted in such 
prousrnn tLot e fV, 1Ce j* v* re( l u,remcn ts of the most salutary new 
Sebts to ^^ t hC de , bt0r must P rovc his inability to pay his 
m Nalatn Mtsili “ SC p t,on ° r n °minal proof. Per Macpherson j 
list of asseK ^ am supra Where a debtor files his 

to nrove m f blht y ^ Pay, it is then for the creditor 

satisfy the rirhfr: V< c^ tbe de htor has sufficient means to 

(Uh) tode !l£\£ a ? avi \ Huku ' n Chand ' 101 IC 624 
provision for a ™ r h J \, n0tes and cases at pp 87 89, ante The 
made as otherwise t ^ ma facte, and not strict, proof is herein 
more comnrchensii* ^volve the preliminary enquiry into a 
insolvent and thereby T*? 1 ? 3 * 10 ” ,n to the entire assets of the 
Select Conimittpp’c pi„ e ^ a ! u ” ncc cssary loss of time, see the 
insolvent's ability datcd the 2 4 th September, 1919 The 

excess of hisaSs oLt ht, TIT. b V nferTcd &«n the mere 
t4 Cal 6gz and It 3,ab,llt,es > J^alanath v Parbati Dtbi, 

into the present value ^ 1 he competent for the Court to enquire 
whether there is brtmn fnr tb f ms °l vent's property and decide 
mere i s p r ,ma facte proof of inability within the mean 
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ing of the prov tso to Cl (a), SafisJi Chandra \ Ptrm Raj Naram 
72 I C bo (Cal ) In dealing with an application for adjudica 
tion of insolvency, the Court should enquire into the present 
value of the properties which are available for meeting the 
liabilities of the debtor and decide whether having regard to 
proviso (a) of this section the debtor has proved his inability 
to pay his debts Gopal Prasad v lihunes tar, AIR 192S hag 
226 10S IC (1) It is not open to a creditor to contend 
that the debtor was not unable to pav his debts as the value of 
his assets exceeds the value of his debts H amain Singh v Gopal 
Das , AIR 1929 Rah “9 109 I C ,70 Fide notes and cases 
at p S9 ante (The mere existence of large properties is 
no indication of one s ability to pay as the property may not/ 
be conyerted into money, ySrtraiigac/ianar y Narastmha Iyer, 
AIR 192S Mad 1191 if 1 IC 290 The mere fact that the 
debtor has got properties the yalue of which is more than that 
of his debts is no ground for holding that he is able to pay 
his debts as the debtor may be unable to raise money to pav 
bis debts If the debtor has no assets or if his property cannot 
be cony erted into money lus statement that he is unable to pay 
bis debts must be accepted as true, unless the Court has rea on 
to think that all his debts are fictitious debts and he is 
making the application with ulterior motiyes, Pcnanambi 
y \ara Snnha 56 ML J 597 AIR 1928 Mad 
1193 113 IC 290 (ibid) It is for the Court to say 
yyhether a deed of sale effected by the debtor is such proof as to 
satisfy it that he has no property left, Naram Mistn v Ram 
Das supra When the insolvency petition is made by the 
creditor, he can prove the amount of his debt in the Insolvency 
Court and a regular suit is not necessary for that purpose, 
A K R M Chetty Tirm v Maung Aung 1 Bur RJ 239 
1923 Rang 21 68 I C SS5 A Court is bound to make enquiry 

as to the rights of the petitioning creditor to present the petition 
to adjudicate the debtor as insolvent 
Court to enquire into which enquiry includes an enquiry as 
the amount of creditor s to the existence of the debt, if a debtor 
< * ebts denies the debt, Hukam Chand v Ganga 

Rant AIR 1927 Lab in 99 I C 
666 Vtde also the notes and cases at pp 80 81 , under the head 
ing “Creditor that can make a bankruptcy petition ” 

Clause (b) This clause provides that if the debtor docs 
not appear on the date of hearing upon receipt of the notice 
from the petitioning creditor, the latter is bound to prove that 
the requirements of sec 19 (3) have been complied with 

Clause (c) The clause obviously refers to a petition bv 
the creditor and requires him to prove the commission of the 
act of insolvency on which his petition is based even if the 
insolvent is absent The mere fact that the debtors are unable 
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to pay their debts amounting to more than Rs 500/ is sufficient 
to justify an adjudication order unless an act of insolvency is 
shown to have been committed by the debtor, Jagan Nalh v 
Ram Sarait AIR 1929 hah 239 115 I C 419 If the insol 
vent does not raise any objection at the hearing on the score 
of the insufficiency of the proof of the bankruptcy act he will 
be precluded from raising any such objection on appeal Ex 
parte Pratt , (1884) r QBD 334 It is not necessary for the 
debtor to prove an act of insolvency inasmuch as the verv filing 
of the insolvency petition is an act of insolvency on his part 
under the Explanation to sec 7 Cf Chhatrapat v Kharag 
Singh at p 91 ante For the acts of insolvency on which a 
creditor can rely see sec 6 supra The creditor can examine 
the insolvent himself to prove the commission of a bankruptcy 
act In re \ Y (1002) r K. B 98 Cf Chaim Ram v Hanmt, 
18 I C -29 (All ) 

Onus of Proof Lnder this section the Court requires 
proof of certain matters so the question of onus of proof neces- 
sarily arises w this connection In determining the burden of 
proof regard must be had to sec 102 of the Evidence Act 
Ordinarily each partv must substantiate his own case , if his 
inability to do so leads to the failure of his case then the burden 
ot proof must necessarily be on him The creditor or the debtor 
(as the case may be) must satisfy the Court that he has fulfilled 
the preliminary requirements in order to be entitled to present 
the petition Munritr Hassein v Bnj Mohan 4 Cal , 888 Cf 
40 Rf t, J 570 supra Both of them must prove that their alle 
gations are true and where a question of good faith is involved 
they are acting bona fide Gladstone Wylhe & Co v II oomesh 
Chunder , ^5 \\ R 96 Cf In re Come, 6 Cal 70 {2) , R* 
Purrett (1895) '3 IT 224 15 R 644 If a deed of transfer 
is produced before a Court such a deed is prtma fane evidence 
of the transfer and if the party opposing the application wants 
to establish that the transfer is not a real transfer but a 
fictitious or benawu transfer it is for him to prove it and m 
the absence of such proof the Court is to presume that the 
transfer is a real one Naratn Misbt v Ram Das, 7 Pat 
771 AIR 1928 Pat 47” in I C 647 

Where the assets of a debtor exceed his liabilities he must 
show that by the sale of his interests or other realisation of his 
assets he would not be able to raise a sum sufficient to pay 
his debts m full, Baldeo v Suhhdeo, 19 All 125 Cf 7 Pat 771 

Sub section (2) Examine the Debtor This sub-sec 
tion obliges the Court to examine the 
Hie tilw * XamiDat,on »t debtor if he appears before it as to his 
’ conduct his dealings with his properties 

and his financial position , such examitn 
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tion should be held itTC<pectiv e of am consideration whether 
the msohencv application was made bv lum or his creditor (Cf 

0 I C '45 I C 100^) It is the dut\ of the petitioner for 

insolvencv to put himself in the witness box and to give a full 
account of his conduct dealings and propertv in the presence 
of such of the creditors as appeared at the hearing and the 
creditors have a right to question him thereon Ram Rattan \ 
\atht Ram \I R iq-q Lah $ 100 I C 55-> When the 

Court a«ks him am question regarding these matters the debtor / 
is legallv bound to state the truth within the purview of sec i~9 * 

of the I P C and if he refuses to answer such questions he 
can be punished under the said section The debtor is bound 

to answer all these questions under sec na of the Evidence 
^ct though the answer mav tend to incriminate him Cf 
c £ v Gopal Mad 9 I Ex parte Schofield {iS ) 6 Ch 
D ^ 0 In re Jaucti (19 9) 1 Ch 10S 9S L J Ch ~ Section 
132 has however provided a safeguard so under that section 
such an answer cannot subject him to arrest or prosecution 
except on the ground of perjurv but 111 au insolvency proceed 
tng it seems that such a statement is admissible as evidence 
against the debtor m respect of a criminal charge In re Joseph 
terry 46 Cal qq6 also 24 CWN 4"’5 (A case under the 
corresponding provision in the Presidcncv Towns Insolvencv 
Act \ct III of 1909) Re 4 therlon (1912) 2 KB 251 While 
under examination under this sub section a debtor should make 
oaths under sec 5 of the Indian Oaths Act (Act X of 18-3) 
When the debtor makes statements in the course of examni-v t 
tion under this sub-section the creditors will have the right to 
cross-examine him thereupon 

During such examination the Court can enquire into the 
consideration for the debt and also the genuineness of the debts 

1 e whether they are tainted with fraud or collusion Ex parte 

kibble Re Onsloa. (1875) LR 10 Ch App 3"3 , Ex parte 
I ennox (1885) 16 Q B D 315 But see In re B remit er 19 
QBD 5 2 — relied on in Satrasala v Tahscttt, infra In a 
recent English case a trader who manufactured certain goods 
by using secret formulas invented by him was compelled during 
public examination in bankruptcy to disclose those secret 
formulas on the ground that such formulas formed part of the 
«w l u.Ok m/i issftte. hie, k)iFjn/ ts& w/3, ‘ink ’jit iwe, k/mnd, 

communicate them to his trustees Re Keene (192'’) 2 Ch D 
475 

The object of the Public Examination is to secure a full 
and complete examination and disclosure of the facts relating 
to the bankruptcy in the interests of the public and not merely 
in the interests of the creditors In re Jauelt (1929) 1 Ch 108 
9S L J Ch " The provision relating to the public examina 
tion of the debtor is to obtain information it as earlv a stage 

/ 
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as possible, of the property and the whole conduct of the debtor 
in their relations to the insolvency proceedings They would 
be material at later stages of the proceedings when the debtor 
applies for his discharge, and then they s would be most valuable 
to enable the creditors to oppose his discharge, Jeer v Ranga 
samt, 36 Mad , 402 22 Ml, J 52 , Gtrdhart v Joynaraxn, 32 
All 645 See also Satrasala v Tahsetit , (1921) M1VN 109 
13 MV 145 61 I C 767, Re Atherton, (1912) 2 KB 251, 
Re Baker, (1890) 25 QBD 2S5 (295) , Narain Mtstn v Ram 
Das, 7 pat 771 AIR 1928 Pat 477 in I C 647 It should 
not be concluded from the provision regarding the examination 
of the debtor, that such examination is necessary for the deter 
mination of the matters referred to m clause (2), eg the con 
duct and dealings etc of the debtor, or that those matters be 
first determined before any order of adjudication can be made, 
36 Mad , 402 The examination of the debtor being necessarv 
for an altogether different purpose, it is not to be supposed 
that the words ' conduct, dealings etc make it incumbent 
upon Court to consider the acts of bad faith and misconduct on 
the part of the debtor before the order of adjudication The 
question of bad faith may be gone into at a later stage, Udat 
Chand \ Ram Kumar 12 CLJ 400 , 15 C W N 213 7 I C 
394 » Sanuruddtn \ Kadumoyx, 12 C L J 445 15 OWN 244 
7 IC 691 , Hamid Alt \ Ihtxsham, 13 O C 94 6 I C 74S 
So, where a petitioner feigns ignorance about the existence of 
his account books and prevaricates about other matters, his peti 
tion cannot be dismissed simply on these grounds, Gtrwardhart 
v /at Narain 32 All , 645, s c 7 A L J , 835 7 I C 39 


If the debtor happens to be present m Court on the date of 
hearing of the case, it is incumbent upon the Court to examine 
him He should be examined whether any other witnesses be 
or be not present, Banarst v Banarst , 9 A L J 233 14 I c 
416 , Bute Mai v Gandu, AIR 1296 Lah 508 93 I C 953 
The words in sub-section (2) are mandatory, therefore when the 
debtor is present no valid order of adjudication can be passed 
without an examination of him, Dtal Shah v Mi raft Biiksh, 23 

^ R I9 f 7 21PWR 1917 39 I C 745 Failure to observe 

j tne procedure recommended in his sub-section will vitiate the 
enhre proceeding Ralla Mai v Jafar Alt, 22 PWR 1916 33 
IC 1008 , Cf 3 TR 17 , Re McHenry, (1S04) 3 Ch 365, 
Kearleyv Thomson (1890) 24 Q B D 742 It is only after the 
fu has , en . examined m the presence of the creditors that 
tne Court should consider whether sufficient cause has been 
s lown to grant time to produce further evidence under sub 
pV \ Banarst 9 A L J 233 14 I C 416 cf 
al v Gandu, (supra) , Prog v Ram Lai, 37 I C ion 
lUudh) , Gtlimore v Bttlacktlal 19 PR I9 oo , Manaparanna 
rmugum, 1 L B R 229 The provision as to the examina 
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tion of the debtor is mandatorv but that depends on the debtor 
being present at the hearing of the petition Atlanta Kumar v 
Sadhu Cl aran \I R 196 Cal 2 0 4 S I C "51 Tint is to 
«aj if the debtor is present in Court it is obligator} upon the 
Court to examine him and failure to do so would \itnte the 
order of adjudication Gangadas Seal v Pern al AIR 1927 
Cal 32 9- I C Q2 where a debtor alleges contravention of 
the abov e rule it is for him to show that as a matter of fact he 
was present in Court at the time of the hearing of the petition 
Atlanta Kumar \ Sadi u Cfiarau suf>ra 

Admissibility of public Examination The evidence of 
an insolvent in his public examination is not admissible against 
anj body except himself It is not admissible m favour of his 
own estate as against a third partj Jnanendra Bala v Official 
Issignee 54 Cal -51 30 C\\ X 346 \IR 19 6 Cal 597 
g,> I C S34 . Brunner (1SS7) 19QBD 5-2 Cf 2 CWN 
61 1 (1921) M\l\‘ 109 61 I C 67 The deposition of the 

insolvent m public examination under this section is not relevant 
evidence m an enquiry under sec 50 Safrarala v Talisettt 
supra Re Bottomle y 84 L J K B 1020 

Official Receiver has no power to examine the debtor 

The Official Receiver s power to examine the debtor has been 
taken away b> Act XXXIX of 1926 

Sub section (3)— Sufficient cause This will include all 
that will be sufficient cause within the meaning of order XVII 
r 1 of the Code of Civil Procedure 1908 As to the Court s 
duty to consider whether sufficient cause has been shown for 
# tbe grant of tune to the parties to produce further evidence 
see Banarst v Banarsi 9 A L J 233 14 I C 416 — followed 
in 93 I C 953 (Lah ) Cf Prag v Ram Lai 3- I C 109 
(Oudh ) 

Any eitdence means both oral and documentary evidence 
Thus when it is necessary for the petitioning creditor to prove 
that the debt due from the debtor amounts to Rs 500 he may 
call for the debtor s account books and examine the debtor 
himself as a witness In re X Y (1902) 1 X B 98 

As to summoning and attendance of witnesses provisions 
of O XVI C P Code may be referred to witnesses may be 
examined on commission when circumstances require even the 
insolvent can be examined on commission if necessary see 
In re Kaorojt Sorabji 33 Bom 462 

Sub section (4) Mode of taking evidence The 
mode of taking evidence under this section is different from what 
lias been laid down in Order xvm r 5 The procedure laid 
down in this section should be followed in preference to that 
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in the C P Code inasmuch as the Court can follow the proce 
dure prescribed in the C P Code, only subject to the prow 
sions of the Insolvency Act, see sec 5, ante Notice that the 
mode of taking evidence herein recommended tallies with the 
provision made for unappealable cases in Order win r 13 
This summary record of evidence is rather an msalutary provi 
sion as it may lead to failure of justice when the case goes up 
before a superior Court in an appeal under sec 75 


25. [§ 15 (1)] (1) In the case of a 'petition 
_ , , presented by a creditor, wherp 

| missa 0 p * 1 ,on the Court is not satisfied with 
the proof of his right to present the petition or of 
the service on the debtor of notice of the order 
admitting the petition , or of the alleged act of in 
solvency or is satisfied by the debtoi that he is 
able to pay his debts or that for any other suffi 
cient cause no order ought to be made, the Court 
shall dismiss the petition 


(2) [New] In the case of a petition presented 
by a debtor the Court shall dismiss the petition 
if it is not satisfied of his right to present the 
petition 


The Section Its Scope This is the old sec 15 (1) 
and corresponds to sec 7 (3) of the Bankruptcy Act, 1883 » 
lays down the circumstances under which the Court shall dis 
miss the insolvency petition sec 24 mentions the matters 
required to be proved and provides for the examination of tbe 
debtor and the production of evidence, and this section shows 
where the insolvency petition can be dismissed Net Ram v 
Bhagirath 40 All 75 15 A I« J 8S5 43 I C l6o The 
section is intended to prevent the abuse of debtors filing their 
application as a method of evading liability of arrest and 
gefUuff out of payment of their debts Mathura Ram v Baldeo 
Si™ A 1 R j 924 All 800 80 I c 21 It may be pointed out 
hat there is no material difference between this Act and the Act 
t 1907 on the question as to what is required to be proved in 
order to entitle the insolvent to present his petition for insol 
n e J } 7 *g xmt Bank Ltd v Ram Chandra 46 Bom 757 *4 
nZSriL" t 1922 Bom 80 6* IC 238 Though questions 

regarding bad faith and misconduct may be put to him dtintw 
bi.cMunimtian under sec 24 (2) still they are not mentioned 
L * cc ?'°” 2 sroirotb for dismissing the petition So it has 
noAi ? that V s , of bad fa,th on part of the debtor need 
not be investigated at the preliminary stage when the order of 
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adjudication has to be made, but at the final stage when an 
application is made for an order of discharge, [/day Chand \ 
Ram Kumar, 12 CLJ 400 15 C \V X 213, see also 

Samiruddtn \ Kadumoy t, 12 CLJ 445 15 C \V N 244, 
Girxardlan \ Jai \aratn, 32 All , 645 7 A L J S35 7 I C 
39 , Muntlal \ Saslitbhusan, 2 Pat L T 166 60 I C 848 
Likewise, it has been maintained that tn an enquiry under this 
•section it is not pertinent to decide an issue as to whether the 
petitioner has made a true and full disclosure of the propert> , 
such an issue mat be gone into after adjudication, Laxmi Bank 
\ Ram Chandra supra nf 41 " «"»’s bona fides ^ J 

arise onlv when he not before, 

Racharla Narayanappa L W 219 

AIR 1926 Mad 494 . acts of the 

insolvent and the mala fide transfers made by him are to be 
enquired into b\ the Court, after the insolvent has been adjudged 
as such and not at the initial stage Rasul BaLsh v Gulab Rat, 

4 Luck 52 AIR 1929 Oudh ,371 113 l C 20 From these 

cases it should not be inferred that questions relating to conduct 
and fraudulent transfers cannot be put to the debtor during 
his examination under ■'ec 24 (2) Though these matters need 
not be decided at the preliminary stage still information about 
them ought to be picked up and recorded at the earliest oppor 
tunity for use against the debtor at a later stage Jeer v 
Rangasamt 36 Mad, 402 -<2 MLJ 52 (1911) 2 MWN 

480 10 MLT 433 12 I C 61S If the applicant pleads 

inability to pay his debts, he should be adjudicated insolvent 
and if it is necessarv to take steps to annul any transfer 
effected by him, that might be done afterwards, Teja Singh 
\ Bahianf, AIR 1930 Lah 16 123 IC 576 

A Judge, before he dismisses an insolvency petition under 
this section, should indicate one or other of the grounds, here 
under set forth, as that on which he purports to act, Preonath 
v /Vibaran 15 C L J 631 15 I C 870 This section is "rather 
a trap for Judges who do not take pains to understand it” — per 
Wal«h A C J , in Tara Chand v Jugal Ktshore 46 All 713 
22 A L J 684 83 I C 697 As to when the discretion under 
this section can be exercised, whether such discretion can be 
oxexcLsed ta. semod vpgoaJl, see. Vankjitaxama. *t Bwov. Sheet#, 
(1926) M W N 946 It is not a valid reason for rejecting an 
insolvency petition that the brother of the debtor has not joined 
in the petition, A el Ram v Bhagtratk, 40 All ,75 15 ALJ 
885 43 I C , 160 Lnder sub sec (1) the Court can enquire 
whether there was proper consideration for judgment debt, Re 
Beauchamp, (1904) t KB 572 Where an ex parte order of 
adjudication passed on a creditor’s application is vacated on the 
insolvent’s objection under sub sec (1) of this section, the vacat- 

/ 
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mg order is not to be regarded as an order of annulment of 
adjudication, Bahram \ Supadasa, 121 I C 55 (Nag ) 

Grounds for dismissing the petition . 

(1) In case of petition b\ a creditor — 

(I) If the creditor has no right to present the petition 

sec g 

(II) If the notice of the order admitting the petition be 

not served on the debtor sec 19 (3) 

(m) If the alleged act of insolvency be not proved [See 
sec g (c) and sec 6] 

(it) If the debtor proves that he is able to pay his debts 
(t>) If there is sufficient cause for not granting the 
petition 

(2) In case of petition by a debtor' — 

(1) If the debtor has no right to present the petition , 
[See sec 10 ] 

Ability to pay Note that the mention of proof of the 
debtor’s abibty to pay his debts as a ground for dismissing the 
insolvency petition is made in clause (1), that is, the clause 
regarding the case of a petitioning creditor and not in clause (2; 
which applies to the case of a petition by the debtor , see also 
Gi rbardhan v Jai Naratn, 32 All 645 7 A L J S35 7 1 ^ 

39 » Rattan v Ttrath Ram, 28 P It 1915 34 P L R J 9 l6 

29 I C 361 , Raj Kaur v Ttrath Ram, 13 P\VR 19*7 39 
I C 590 , Mehr Stngh v Day an and College, 44 I C S50 
27 PR 191S 49 PR 1918 , Sattsh Chandra Addy v 

of Rajnaram Pakhira , 72 I C 60 (Cal ) , Lakshtnarayan V 
Stibratuawam, 45 M L J 129 (1923) M W N 328 73 1 ^ 74 

Creditor’s right to present petition See sec 9 ante 
Under sec 9 (1) (a), the debt due unto the creditor must amount 
to Rs 500 and under sec 24 (r)-(a) the creditor must prove this 
fact For the purpose the petitioning creditor may call for the 
debtor’s account books and examine the debtor himself as a 
witness. Re X Y , (1902) 1 K B 98 In some of the English 
cases, tfaej bav e gone further and have maintained that not onl> 
it should be shown that the debt has reached the statutory limit, 
but it must also be shown that the debt is a real one , the Court 
is entitled to see that it is not put m motion without a founda 
tion , Ex parle Lennox, 16 Q B D 315, following Ex parte 
Kebble , L R 10 Ch 373 According to these cases the laltdtt) 
of the debt owing to the creditor must be established , it must 
be shown that it is not tainted with fraud or collusion, though 
in the case of a petition by the debtor* the real character of the 
debts need not be decided before the adjudication order, Jeer 
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Chetlyt \ Tiangasami 36 Mad, 402 22 M L J 52 (19”) 2 
MW >* 4^0 Cf Uanmdra \alh \ Rasiklal cited at p 136, 
ante, and Hukam Chand 1 Gangaram, cited at p 137 ante 
The petitioning creditor beside proving tint lie is a creditor for 
the requisite amount must also pro\e that the debtor has com 
mitted an act of 10*50110005, Tara Chand \ Jtigal Kishore 46 
All, 713 22ALJ6S4 U5 jA 49S \ I R 19*4 All 686 
S3 I C 967 Vtde al«o no I C 73-, cited at p S3 An order 
of tbe Court rejecting a petition on the ground that the petition 
ing creditor had not proied his right to present the petition 
uould not operate as res judicata against the other creditors. 
Firm of Radha K-nshcn v Gartgabat AIR rg-’S Sind 121 no 
IC 730 

Sub section (2) : When the debtor’s application can 
be dismissed The only ground on which a debtor’s npplica 
tion can be dismissed is that his right to present the petition 
has not been substantiated Sec Kahkuniar v GoPiknshna, 15 
CIV "\ g$o 12 I C 48 , Jeer \ Rangasvami, 36 Mad , 402 , 
Daulat \ Shahcblal 6NLS 145 SIC 1115 A debtor is 
entitled to present an in^olvencj petition when the require- 
ments of sec xo have been complied with And if he is so 
entitled the Court cannot dismiss his petition , and then adjtidi 
cation follows as a matter of course under section 27 below see 
Chhatrapat Singh v Kharag Singh , 44 Cal, 535 25 C L J 
215 21 CWN 497. 32 M L J 1 , 19 Bom LR, 174 15 
A L J 87 39 I C 768 (PC ) Also see below S0.1t has been 
repeatedly maintained that if the requirements of this Act are 
complied with and tbe inquiries contemplated by sec 24 be 
completed the Court must come to a decision in respect of the 
various matters mentioned in this section It cannot dismiss 
the petition merely because on an adjourned date the Insolvent 
does not appear m Court, Lachminaratn v Ktshen Lai, 40 All 
665 Under the old Act inability to pay was no condition prece 
dent to the maintainability of an insolvency application, so 
possession of sufficient means was no ground for its dismissal, 
see Khadtm Hussain v Bishan Singh, 14 I C 224 But under 
tbe present Act, the position will be different 

This section does not say anything as to whether a Court 
has any inherent power to dismiss a debtor’s petition when it 
amounts to an abuse of the processes of the Court In some of 
the cases decided before the passing of this Act (Act V of 1920), 
it has been held that a Court has inherent power to prevent an 
abuse of tbe processes of the Court and in doing so it can dismiss 
a debtor’s application if it amounts to such an abuse of the 
Court’s processes , see Ponnusamt v Narasimma, 25 ML J 545 
(550) . Tnlokt Nath v Badn Das, 36 All , 250 12 AL J 355 
23 I C 4 (F B ) , Chirunji Lai v Ajudhta Prosad 37 I C 
(All ) , Malchand v Gopal Chandra, 44 Cal , 899, s c 25 r 
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83 21 CWN 298 Also see Mating Po My a Po Kym, 30 
I C 943 , Ttn Ya v Subbayya Ptllay, 18 I C 500 6 LBR 
149 The petition can be dismissed also when it is not bona 
fide but made for an inequitable or collateral purpose In re 
Pamad Mai Nemantnal, 35 I C 541 There will be no adjuthca 
turn when it is sought for a collateral or inequitable purpose 
Ex parte Griffin, 41 L J K. B 107 12 Ch D 480 , Re Davies, 
3 Ch D 461 25 W R 239 , Ex parte Painter, (1895) 1 Q B 85 
A vesting order of the property of an insolvent would amount 
to an abuse of the processes of the Court if the order affected 


property to which the insolvent had only a very doubtful daim, 
Gangadhar v Shrtdhar, 61 I C 589 The use of Bankruptcy 
l<aw for a purpose foreign to its object is an abuse of the pro- 
cesses of the Court and cannot be granted, Ponnuswamy v 
Narayanaswamt, 25 M L J 445 14 MLT 305 21 I C 

293 Thus, an attempt at getting the estate of the insolvent 
managed by the Court is such an abuse, Koppuravurru v 
Guntur, (1914) M \V N 153 14 M L J 587 22 I C 276 A 
creditor cannot be allowed to utilise the bankruptcy proceeding 
for the purpose of extorting, or attempting to extort money 
from the debtor for which the debtor is in no sense liable, 97 E J 
Ch 120 (1928) 1 Ch 192 “The practice of leaving a man to the 
mercy of his creditors who with a view of extracting money 
from him gets him locked tip in jail after he has voluntarily 
placed the whole of his property at the disposal of his creditors 
is a practice which cannot be too strongly reprehended, ** Salts 
Chandra Addy v Firm of Rajnaratn Pakhtra, 72 I C 60 Where 
an earlier bankruptcy notice was still available for a petition, a 
second notice was given in bad faith and to embarass the 
debtor, held the Court could prevent oppression by declining 
to act, Re Frederick & Whitworth, (1927) 1 Ch 253 96 Lj 
v-h 70 (C A ) Under the English law a Court may decline to 
mafce an adjudication order or may rescind a receiving order 
wiien the insolvency proceeding is an abuse of the processes of 
A . the Court Cf Re Bond, (1S88) 21 

oArVir processes QBD 17 , Kahprosanna v Harbnohon, 

01 the Court 31 CLJ 206 24 C W N 461 SmU 

„ . , larly, a proceeding by an undischarged 

RwXiy 1 R ? eS nZ n obtai nmg credits, is such an abuse, 

A ' Ex Receiver, (1901) 2 K B 30 In the 

recent ease of I? e Ballav Chand Serowgte, 27 C W N 739, it has 
tlon* fo0 ™ mg Malchand \ Gopal, supra, that the presents 
1 °”. of a msolvenc y Petition on the same materials is 

2 O T? S£ U°, f th E£ roce ^ es of thc Court Cf Re Victoria, (1894) 

authority of these cases seems to have been 

!?„ “ n ^ cI I ed t&ough ! h l s sub action {2) does not contemplate 
ma i . g nc f s ySSested m those cases and though it does not 
> e use of the general expression “sufficient cause’* 
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— as is u«ed m subsection (r)- — to cover all possible cases of 
wbuse The debtor must have the “right’ to present the peti 
tion and it cannot be said that lie has the right to trifle with the 
Court and to present a petition which the Court cannot tolerate 
For a fuller discussion on this point see the notes under the 
ne\t heading (In order to reject an insolvency petition there 
must be distinct finding that on the evidence before the Court the 
insolvents assets exceeded his liabilities and that the insolvent 
is m a position to pay up his debt V1914) M \V N 15 supra 
\ petition wilfully presented to a wrong Court should be dis 
missed Ex parte 'll ay 14 QBD Reckless borrowing 

bringing on bankruptcy is not necessarily such an abuse as 
would warrant a dismissal of the insol\enc\ petition Thana 
Velayutha \ Subramanta 109 I C 636 

Dismissal on the ground of “abuse of processes of 
Court” It will be seen from the cases mentioned above that 
before the Privy Council case of Chhatrapat Singh \ Kharag 
Singh 44 Cal 535 25 C L J 215 21 C \V N 497 15 A L J 
S~ {191-) M W \ 100 32 M L J r 19 Bom L R 174 ’9 
I C SS (P C ) the trend of the Indian decisions was to reject 
an application for insolvencv when it constituted an abuse of 
the processes of the Court The Judicial Committee however 
turned the tide of this judicial opinion We may here quote 
the following pertinent passage from their Lordships judgment 
in the said case “What was held was that the application was 
an abuse of the processes of the Court and so must be dismissed 
Presumably it was on this ground too, that the High Court dis 
missed the appeal , no other reason is indicated It is to be 
regretted that the Courts in India allowed themselves to be 
influenced by this plea instead of being guided to their decision 
by the provisions of the Act In clear and distinct terms the 
Act entitles a debtor to an order of adjudication when tts condt 
tions are satisfied This does not depend on the Court’s discre 
turn but is a statutory right , and a debtor who brings himself 
properly within the terms of the Act is not to be deprived of 
that right on so treacherous a ground of decision as an ‘abuse 
of the process of the Court ’ This case illustrates the peril of 
this doctrine in India for what has been treated by the Courts 
below as such an abuse appears to their Lordships in no way 
to merit this censure " ChhatraPat v Kharag Singh 44 Cal 
535 (P C ) 21 C W N 497, el cetera The italics are ours nnd 
should be carefully noted It should be noticed that (i) the 
condemnation of the doctrine about the "abuse of process is 
an obtter dictum because the case was decided on the finding 
that it did not “merit the censure ” 1 e was no such abuse 
Here we have an instance of what we call an unhappy genera 
Itsahon of law from the Bench which should never arrogate to, 
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itself the functions of the Legislature , (11) Their Lordships- 
however do not absolutelJ dispute the correctness of the doctrine 
but simply call it 0 “treacherous ’ or an unsafe, one So ue- 
may take it that this P C case has not overruled the long- 
senes of cases cited before at p 91 

Besides, it is worthy of notice that their Lordships speak 
of fulfilment of “the conditions of the Act" Non, the Act 
requires that the petitioner should have the right to present 
the petition but certainly a person has no nght to trifle with 
the Court That is how the equitable doctrine against obure- 
comes m Mere fulfilment of the conditions specified in secs 9 
and 10 [old see 6 (els 3 aad 4)] does not create this nght 
Prom those sections it is clear that non fulfilment of the con 
ditions specified therein may disentitle a party to make the 
petition but the converse position rna\ not hold good, and the 
statutory conditions apart from this equitable doctnne may not 
create the right The Legislature has not however understood 
the said case exactly in the way tve have done, but takes it 
as overruling all the Indian decisions “It is now settled law 
that under the Act as it stands it is not open to the Court 
to reiect the petition of the debtor on the ground that the 
application is an abuse of iau>*' (Statement of Objects and 
Reasons, dated 7th September 1918) Thus, according to the 
Legislature the Court is powerless against the dishonest use of 
the machinery of the bankruptcy law , it lias therefore introduced 
the changes in sections 24 25 and 29 embodying the rules of 
limited protection, proof of financial paralysis et cetera and 
therebv proposes to accentuate the Court’s potency We cannot 
out admire the legislative wisdom for these new provisions 
but are very much disappointed at its appreciation of the 
Court s power or at any rate, as its spectator like attitude 
towards the Court s supposed want of power If the Court 
is ready powerless in the matter, the Legislature should ba\e 
remedied the defect. 


if ^k ^'s—appli c atioii c annot be dismisse d, 

J ” e “ ls entered lHthe sebeduTe “are ' not ' bogus ana the 
° f S assets not cover his liabilities adjudication will 
follow as a matter of course Rasul Bal sh v Gulab Rai ^IR 
Q29 Until! r-i ( A debtor’s application cannot be dismissed 
n ,J ie frtound that he has concealed some of his properties 
. he * L made a misstatement of his property m hi- 
n T,° r f J e i P^lars of all pecuniary claims against 
him Dnuhl \ Saheb Lai 6 N L R 145 8 I C 1115 , Bidlata 

f ' *r 9 r- \ L J 699 U !C 5-0 Behan Sahu 

ijJ ^ ,^ 22 r R L W 277 or, on the ground 

“ e „ Petitioner had some land winch he transferred to his 
had J. ° icr uhleh he still exercised rights of ownership and 
nza not mentioned the same m the schedule of assets Tejs 
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Singhs Bahtant AIR 1930 Lah 16 123 I C 576 , or on the 
ground tint the petitioner lias chanced his residence or men 
tioned fictitious debts in his application or given false nccotml 
of his income or committed other acts of had faith, Mtimlal v 
Sastbhttsan, 2 Pat LT , 166 60 I C 84S , see also ivanwi 

Baksh v Mahabtr Banta, ig I C 6^5 (Cal ) Absence of avail- 
able assets is no ground for refusing an order of adjudication, 
Shera r Ganga Ram, 37 I C 214 171 PW R 1916 Similarly, 
the failure to keep regular accounts has been considered 
immaterial and entailing no disqualification for the purpose ol 
an adjudication In re Vtthaldas 9 I C 632 , Gancsh Lai v 
Dvarka Ram, AIR 1927 I ah , 2“ qS I C 000 A debtor's 
application cannot be dismissed also on the ground that he is 
the onh son of his mother, who is possessed of large property, 
Kadtr Hussatn \ Bishcn Stngh, 9 I C 633 , 14 I C 224 (All ) , 
Cf p S7 , nor on the ground that the petitioner’s brother whe 
was joint with him was not made a party Net Ram v 
Bhagtrath, 40 All ,75 15 A L J S85 43 I C 160 The 

.petition for msolvencv should not also be dismissed on the 
ground that the debtor is guilty of bad 
Fnqmry as to good faith or fraudulent transfer, Samtruddtn 
faith not pertinent v Kadumoyi , 12 C L J 445 . 5 e IJ 

C W N 244 , read also the notes and 
cases at pp 143 and 146, ante also Uday Chand v Ram 
Jvumar 15 CLJ 400 15 CWN 213 Shetkh Abdul v 

JJastruddtn, 17 CWN 405 15 CLJ 457, Golam Rahman 

-v 1 Vahed A it 16 CWN 853 16 1 C 470, Jeer v Renga 

Sami, 36 Mad , 402 , GintardJian v Jai Narain, 32 All 645 
7 ALJ 835 7 I C 39 , Lakshmi Narayan v KnshnalaL 40 

All , 665 16 ALJ 703 46 I C 733 , Rattan Mallik v 

Tirath Ram, 29 I C 361, sc 28 P R 1915 34 P L R 1916 , 
Bhagtrath Chaudhun v Jamint, 8 Pat L T 184 ior I C 445, 
as the question of fraudulent transfer is not relevant for the 
purposes of adjudication, Rasul Baksh v Gulab Bai, 5 O W N 
776 A debtor’s petition cannot be dismissed because of his 
endeavour to conceal a portion of his property or of his pre 
tension that the property m his name does not belong to him, 
Muhammad Hussatn v Ilaht Baksh, 10 ALJ 18S 17 I C 

92 The mere omission to disclose in an application for 
adjudication that a previous application was dismissed is not 
a sufficient ground for dismissing the msolvencj petition, Md 
Shta v Mahabtr, 15 A L J 572 ( 40 I C 445 The mere fact 
that payments have been made to the creditor of an insolvent 
between the filing of the petition for insolvency and the 
"hearing, is not a ground for dismtssmg the petition Tarachand 
v Jugal Ktshore 46 All , 713 22 ALJ 684 AIR 1924 
All 686 L R 5 A 498 Cu 83 I C 967 The mere fact 

•that the insolvent has transferred his house to his son is no 
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ground for refusing him an order of adjudication, Ram Rakha 
v Nazar Mai, ja PR 1918 127 P.L R 1918 46 I C 435 

The fact that shortly before the presentation of the petition, 
the insolvent transferred his property, is no ground for reject 
ing his petition, though it may be open to the receiver to 
avoid the transaction under sec 53, Keramat Ah v Batdya 
Nath, AIR 1926 Cal , 955 95 I C 297 Excess of assets 

over the scheduled debts or concealment of property mav not 
be good grounds for dismissing the petition, Baldeo Das v 
SuTzhdeodas, ig All 125 , Jualanath v Parboil, 14 Cal , 671 
In fact the extent of or any circumstance about the petitioner s 
property is not to be taken into consideration when dealing 
with an application for insolvency Behan Sahu v Juther 
38 I C S22 , 1 PMV 227 It is no ground for dismissing 
an insohency petition to say that the insolvent has been guilt) 
of criminal misappropriation in respect of property' belonging 
to one of his creditors Jagannath \ Ganga Dat 41 All , 4^8 
17 ALj 565 50 I C 192 (following Chhatrapat v Kharag 

Stngh, 44 Cal , 535, PC , s c 25 C L J 215 15 A E J S;) 
Cf Chtrunjtlal v Ayodhta, 37 I C 391 (All ) The petition 
should not be dismissed even if the debtor mentions some* 
bogus debts in the schedule of liabilities appended to his 
petition Mutint Lai v Bhagauan Das, 26 I C 24 (All) Cf 
Khtisalt Ram \ Bholar Mai , 37 \11 ,252 13 A L J 270 28 

I C 573 A petition cannot also be dismissed where the 
scheduled assets exceed the liabilities, 14 Cal , 671 19 All . 

125 Where there are considerable debts and also certain 
assets which can be administered and a dividend paid to all 
the creditors it is contrary to the policv of the Provincial 
Insolvency Act to refuse adjudication, 37 I C 391 The liheh 
hood of the msol\ ent’s assets being consumed up in the costs 
of the proceedings is no ground for dismissal, Re Jubbob, 
(1897) iQB 641 

The mere omission to disclose that a previous application 
for adjudication has been dismissed is no sufficient ground 
for dismissing the application, Muhammad Shut v MahabiU 
15ALJ 572 40 I C 445 Cf Abdul Aziz \ Habid Mtstn 
49 I C 229 (Cal ) The fact that a debtor is a dishonest man 
is not itself a ground for refusing adjudication, though the 
net should be fully investigated at the time of discharge 
Lhirunjt Lai \ Ayodhta Prosad, 37 I C 391 (All) 

Dismtsgaf (or any other sufficient cause “Sufficient 
cause ’ ns a ground for dismissing the petition applies to the 
case of a petitioning creditor only See Mt Bu \ A ga Po it 
I C 743 (U B ) A_tleb*~ sed 

on the ground of any' \ 

Rant Ru/T 4 ”1 C - ~4oS i\2S 

' ome anibigum ns to whether it applied exclusively to the 
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ca«c of a creditor , «ee 32 All , 645 7 AL J 833 7 I C 39 , 
In re Vtthaldas, o IC 632 (Sindh) , Preonalh \ hibaran, 15 
CLJ 631 , Tnloltnath v Badndas, 36 All 250 12 ALJ 

355 23 I C 4, FB But in this Act this ambiguity has been 

cfeared up bv including this egression in the paragraph meant 
exclusive!} for the petitioning creditor There arc many ways 
in which ‘'sufficient cause” might be shown to induce the 
Cojrt to refuse to make anj order \,For instance, the debtor 
maj show that some of Ins friends are prepared to give a 
guarantee for the pavment of his debts in full, or that there 
are *ome proceedings pending b} means of which, he may 
possibly obtain ample funds to enable him to paj his debts, 
or, there are other prospects of his being able to make such 
pa\ mentAE* parte Dixion (1SS4) 13 Q B D 11S (123) Cf 
Tara Chirnd v Jugul hishore, 46 All , 713 22 ALJ 6S4 

AIR 1924 All 6S6 83 I C 96- A scheme of arrangement 

between the debtor and some of his creditors shortly before 
an msohenc} petition which is filed bv another creditor, is 
not a sufficient cause within the meaning of this section, 
Ex parte Oram (1885) 15 Q B D 399 If a creditor starts 
an msolvencv proceeding from an improper motive, sa>, for 
the purpose of extortion or for the purpose of putting improper 
pressure on the debtor or for humiliating the debtor in the 
estimation of societv , there will be a sufficient cause to refuse 
to make an order Where a proceeding is designed as an 
instrument of oppression and harassment or where it is an 
abuse of the processes of the Court or where it is frivolous or 
vexatious there will be sufficient cause for refusal to inter- 
fere The Court will refuse to make an adjudication if it 
finds that the bankruptcj petition has been made use of for 
an inequitable purpose, Re Danes, 45 L J Bk 159 3 Ch D 

461 It is impossible to specificallj state what will be sufficient 
cause, Re Otaai, (1893) 1 QB 812 The Court will refuse 
to make a man bankrupt if the effect of such order would be 
to make the insolvent forfeit his life-interest. Ibid £\Vhat is 
or is not sufficient cause must depend on the circumstances 
of each caseS^nina Chellan v Mg Po 9 IC 461 It has 
been held that notwithstanding proof of the existence of the 
conditions mentioned in the statute the Court is not bound to 
pass an order of adjudication where the application constitutes 
an abuse of the processes of the Court, Malchand v Go pal 
44 Cal , 899 25 C L J 83 21 CW N 298 Cf 27 C \\ N 

739 Re Hancock, (1904) 1 K B 585 Also see the cases 
noted under sub-sec (2) and the commentaries at p 147 
The existence of a solitary creditor is not sufficient cause to 
justify the dismissal of the insolvency petition Re Hacquard, 
24 Q B D 71 There is sufficient cause within the meaning 
of this section where a creditor refuses to accept a tender, 
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which if accepted would have reduced his debt below five 
hundred rupees Cf In re Lawrence {1928) 1 Cu 665 lhe 
mere fact that the creditor has given an under valuation ot 
his security in his petition is not sufficient cause within the 
meaning of the section, Ex parte Taylor 13 12 

When an adjudication order will be a 'vain thing ’ ana ot 
no use the Court should not make it, Re Robinson 22 Cn 
D 816 

An abuse of the processes of Court which always is to be 
judged in the light of the circumstances of each case 
supra) implies that the petition was presented in order to per 
petrate a fraud Mating Po Mya v Maung Po Ktyn 30 1 1- 
943 It seems that where the fraud has alreadv been com 
mitted and there is no new attempt to trifle with the Court 
there is no such abuse (Ibtd) 

Discretion, Exercise of, m appeal The above pro 
visions of the section are discretionary Where the District 
Judge was not asked to exercise his discretion under this 
section the same ought not to be exercised in appeal Venkata 
tanta v Bttran Sheriff 50 Mad 396 51 ML J 680 
M W N 946 24 L W 858 AIR 19^7 Mad 153 99 I ^ 
536 

Effect of dismissal The dismissal of a petition does 

not constitute res judicata see King v Henderson (1890/ 
A C 720 Oriental Bank v Richer 9 App Cas 413 So the 
dismissal of a petition under this section does not bar a 
petition whether by the creditor or the debtor specially when 
such a fresh petition is founded upon a fresh arrest or so fort* 1 
subsequent to the dismissal of the former application _R flT) 
Prosad v Mahadeb Lai * Pat L T 335 61 I C 870 Rejec 
tion of an insolvency petition on the ground that the petition 
ing creditor had not proted his right to present the petition 
would not operate as res judicata against the other creditors 
although thej had notice of the bankruptcy proceedings F* rf, ‘ 
of Radha Ktshtn v Gangabal 22 SLR 105 AIR *9** 
Sind i'*! 1 10 IC 730 The dismissal will not operate as 

res judicata also as to the sufficiency or otherwise of the debt 
Re Victoria (1804) 2 Q B 387 But the principle of finality 
I in litigation requires that when a particular petition is dismissed 
on 3 particular ground a fresh petition cannot be entertained 
except on a different ground 

In the case of a petition by the debtor the law casts 
him a duty to state the fact of such dismissal together with the 
reasons therefor in a subsequent petition under sec 13 (0 
(/) (») As this petition has to be verified under sec 12 
concealment in this respect is possible 



Sec 26 ] 


THE rXOWNCllL rs SOLVENCY \CT 


153 


No adjudication by content or by arbitration A t 

Court should not make an adjudication order on mere consent v 
of the parties In re Button Ex parte I oss, (1905) 1 KB 602 
(6o^) 19 PR xgoo F B As to whether an adjudication can 

be obtained bj means of reference to arbitration vtde notes at 
p 46 ante 

Appeal An appeal lies to the High Court against the 
■order of dismissal passed by the District Judge under Sec 25 
acting as a Court of first instance see sec 75 (2) and Schedule 
I , and tl e order of the High Court dismissing such an appeal 
is alaO appealable to the Privj Council Chhalrapal Singh v 
hharag Singh 40 Cal 6S5 sc rCH N 752 

26 [§ 15 (2) (3)] ( 1 ) Where a petition pie 
sented by a creditor is dis 
ton" ard ° f con,pensa missed under subsection ( 1 ) 
of section 25, and the Court 
is satisfied that the petition was frivolous or \ exa 
tious the Court may on the application of the 
debtoi award against such creditor such amount 
not exceeding one thousand rupees as it deems a 
reasonable compensation to tne debtor for the 
expense or injury occasioned to him b> the peti 
tion and the proceedings thereon and such 
amount may be realised as if it were a fine 

( 2 ) An award under this section shall bar any 
suit for compensation in respect of such petition 
and the proceedings thereon 

The Principle of the Section This is section 15 (2) 
and (3) of the repealed Act It invests the Court with a sum 
mar> power to award compensation not exceeding Rs 1000/ 
to the alleged insolvent against his creditor when the insolvency 
petition presented by the latter is found to be frivolous or 
vexatious The object of this section is to provide a safe 
guard for a man against the machinations of his enemies who 
maj seek to embarass his financial position and humiliate him / 
by setting the machinery of the insolvency law against him 
*ht t tvt rlrisx «b ^n*etnxn. ■Jiraafiefi 't/iAcn srs. oj s W, in/1. vs. 
found to be frivolous or vexatious the Court jm<ii award the 
compensation which should on no account exceed Rs rooo 
This sum is supposed to cover the expenses incurred and the 
damages suffered by the insolvent by reason of the frivolous 
or vexatious proceeding As to the maintainability of a suit 
for damages for bankruptcy proceedings without reasonable 
ami probable cause even without proving special damages 
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see Htlson \ United Counttes Bank Ltd, (1920) AC 102 
(120) , King \ Henderson, (1S9S) A C 720 , also see (1883) n 
Q B D 674, infra , (1905) A C 16S 

A B Compare this section with sec of C P Code 
Ihe application of the section ma> be barred by Local Got era 
ment under sec 81 read with Sch II 

When the Compensation is to be awarded To appl> 
this section two conditions must be fulfilled fi) Dismissal of 
the creditor's petition must be under sec 25 (1) , (11) The 
petition must be shown to be fmolous or vexatious Cf 
Metropolitan Bank v Pooley 10 App Cas 270 The provi 
sion of this section is penal in nature and therefore according 
to the accepted rule of interpretation should strictly be cons 
Makhan Lull v Babu Snkissen, 12 MIA 157 it 
U K PC iq Amanant \ Bhajan, 8 AH , 438 (445) So this 
section cannot apply unless the dismissal is under sec 25 (1) 
it is doubtful if dismissal for default is within the scope of that 
section So it seems that no compensation can be awarded 
under this section when the creditor’s petition is dismissed for 
aefautt The other condition for the application of the section 
is that the Court must be satisfied that the petition was frivolous 
% *\!tu° US l »5 e word "frivolous” refers to the trivial nature 
01 the thing The petition is vexatious, when it is intended to 
arass the insolvent or to cause annoyance to him Cf 
oentmadiiav v Kumadkumar 30 Cal 123 (F B ), s c 6 CW 
7gg 4 fnvolous petition maj or maj not be a false one 
ihe term vexatious’ implies that the petition should not have 
cen at all made A false petition must necessirilv be a 
va ious one (/6id) Note that the two words are Imbed bj 
. e " ord or so, that either of them may serve the purposes 
f this section This section should be compared with Sec 250 

simiW A, .. /v. 8 the P r °'i sl °us whereof are somewhat 

thaf OSe th r present section and the cases under 

t section may be referred to in this connection 

m j, *^ S " ord shows that the order for compensation 
So n ata JST ° f the CoUrt Court should not act 

of the At-Mn* 6 * Sf s ^f tIon * it can act onlj on the application 
fiimt thJ ZJJ? e i Court ¥ 5 to «« its discretion tn 

exceed Rs ioro * but such amouot should on no account 

satio 5 e m-!! a V. 0n . 0 Ji C ? m Pen 8 at, 0n The amount of compen 
StSmeni 3 fine 50 11 * levied (a) by 

according *„ and f 3 e mov eable property (b) bv execution 

U X n aW l pr0CeSS 386. Cr P C ) Cf Ram 

f tiwiac e oven a ?f? ra,, .». 2I , CaI 979 ^8 S ) Such a sale ma> 

1 i "'I 1 " K " crson finctl cf e E 
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Sub-section ( 2 ) An award under this section bars a 
Mut for damages in respect of a dismissed msolvencj petition 
and the proceedings thereon Cf Bachulal \ Jagdai 1 26 Cal , 
1S1 Compare with this sub-section Sec 250 (5) of the Cr 
P C 1S0S under which such a suit for damages is not barred , 
but the amount of compensation is taken into account in assess 
ing the damages Cf v Palmer {1S99) 2 QB 105 , 

Quarl^ Hill Gold Mining Co \ Eyre (1SS3) 11QBD 674 
Appeal An appeal against an order under this section 
lies to the High Court see ^ec 5 ( ) and Schedule I 

Order of Adjudication 

27 [§ 16. (1)] (1) If the Court does not dis 
1 mss the petition it shall make 
Order of adjod cat on an order of adjudication and 
shall specify in such order the 
period uithin uliich the debtor shall apply for his 
discharpe 

[New] (2) The Court may if sufficient cause 
is sfioicn extend the period within which the 
debtor shall apply for his discharge and in that 
case shall publish notice of the order in such 
manner as it thinks fit 

Change of Law This is sec 16 (1) of the Act of 1907 
nith slight verbal alterations and with the omission of the 
nords and the debtor is unable to propose anv composition 
or scheme which shall be accepted by the creditors and approved 
bj the Court in the manner hereinafter provided and with 
the introduction of a erv important pro iston fixing a time 
limit for discharge The last two lines of sub-section (r) 
contain the provision regarding this time limit and the new 
sub-section (2) empow ers the Court to exten 1 this time limit 
under proper circumstances 

The effect of the omission of the aforesaid words within 
quotation viz and the debtor provided from the old sec 
tion 16 (1) has made a difference between the old section and 
this new one Under the old section there was an obstacle 
for immediate adjudication viz the proposal of a scheme b> 
the debtor to the Court for the acceptance of the creditors 
but now this obstacle has been removed The reason for the 
change has been explained in the Notes on Clauses vide supra 
Under the English law a composition can be made (1) after the 
receiving order and prior to adjudication or (11) after adjudica 
tion But under the Indian Law there is no formal receiving - 
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order procedure at all, and the order of adjudication is made 
on the hearing of the petition As before adjudication and 
the proving of the creditor’s debts a scheme cannot possible 
be accepted, (see Fleming Shcrw v Sadtram, g SLR iSr 32 
I C 565, and the notes under section 38), the words relating 
to composition and scheme have been omitted as aforesaid , so 
the above obstacle now’ no longer exists Now, the Court will 
not consider any scheme for composition before adjudication 
Cf Re Assomal , 4 SLR 222 9 IC 724, Luchmtnafatn \ 
Krtpan Lai 10 Ah J 703 47 I C 733 , Rainrakha v Na*at 
Mai, 52 P R 1918 46 I C 43s 

Sub-Section (1) : This section provides that if the Court 
does not dismiss the petition under sec 25, it shall make an 
order of adjudication , 50 it follows that when the requirements 
of sections 9 and 10 are complied with, and a petition is made 
in accordance with sec 13, the Court will see whether or not 
it is to be dismissed under sec 25 If it is not so dismissed 
an adjudication order will follow as a matter of course, for, the 
word shall ‘ m the above circumstances, makes it obligator} 
on the Court to make an order of adjudication, Udaychand \ 
Rant Lamar, 12 C I, J 400, 15 OWN 213, Sanuruddm \ 
Kadumoyi 12 C L J 445 15 OWN 24 4, Hanted Ah v 

Ihttshan Ah 10 0 C 94 6 I C 748 , Naga Namg v Jlf* B« 
U B R (iqii) 186 11 I C 745 “In clear and distinct terms 

the Act entitles a debtor to an order of adjudication when its 
conditions are satisfied This does not depend on the Court’s 
I discretion but is a statutory nght and a debtor who brings 
himself properly within the terms of the Act is not to be de 
pnved of that right on so treacherous a ground as an abase 0) 
the processes of the Court ' Chhatrapal Stng v Kharag St ugh 
44 Cal, 53s {540) 25 CLJ 215 21 OWN 497 (PC) aoc 

the cases cited at pp 145 46 See also Tnlok 1 Nath v Badrt Das 
36 All 250 12 A LJ 355 13IC 4 (FB) A Court ha: 

no jurisdiction to annex anv condition to the adjudication otder^ 
Ram Chandra v Shyama Charan 19 C L J 83, S c iS C W ?» 

At the time of making an order of adjudication, the Couri 
should not consider the course of administration of the Insol 
•tent's estate to be adopted afterwards Debcndra v PurusattaW 
55 I C 1 86 (Ci I ) So where an order of adjudication pro 
tided that as a condition of his being adjudicated insolvent th< 
parU should paj into Court Rs 6 monthly out of his salan 
and to place at the disposal of the Court his share in nncestn 
propertj the Court held (r) that the direction as to month!' 
payment out of salary was illegal because of sec 60 (r) of tin 
t- P Code , {2) that the direction relating to the ancestra 
propertj ms superfluous because the adjudication order auto 
maticallj vested the same in the receiver, Iahar Ah v Atusha 
ra an, 9 pat 304 The Court cannot order cancellation of 1 
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»r the \er\ order of adjudication and for 
•edure prescribed bj sec 53 has to be 
Chtnna 45 Mad iSq 41 M L J 606 
14 LW 6 o 0 66 IC —1 Where a 

non for adjudication as an insolvent the 
ntbout making an order for adjudication 
er to order a debtor of the insolvent to 
nonev which be owes to the insolvent 

.1 C 53- (Nacr ) 

Jder made without jurisdiction is a riullity 
al 21 Bom 203 Though an adjudica 
jiside on appeal still so long as it stands 

J disputed bj anjbodj except on proof 
3 fraud Cf sec 44 of the Indian Evi 
» v Blake (18 3) 8 C P 533 2a W R 
79) 12 Ch D 905 

made a new provision namelj that at 
the time of making an adjudication 
order the Court shall also specify a Period 
ut thin which the debtor must apply f°* 
his discharge This provision is impera 
hve Gopal Ram v Magnt Ram 7 Pat 
33B 107 1C 830 IT B) and the reasons 

/e been thus explained in the Statement of 
— One of the principal defects m the 
xn the fact that the conduct of the debtor 
comes under the scrutiny of the Court 
|ie misconduct of the debtor should come 
at which most of the provisions affecting 
would operate is when he applies f° r his 
is nothing in the Act which requires him 
barge and m practice such appU catl <>ns 
this unsatisfactory state of law it is pro 
he Act provisions which will compel an 
the Court within a prescribed period for 
; tbe protection afforded by the insolvency 
period shall be specified in the order of 
fn a Lahore case it was specified in an 
t of the order and it was held that the 
irt of the adjudication order and dis 
auld not entail annulment of adjudication 
Das 7 Lah L J 551 6 Punj L R 

ih 24 92 I C 235 This seem5 to be 
n the time limit fixed by the Court the 
tion to apply for discharge when be likes 
fofcammai Alt cited under the heading 
:ler sec 41 

rnej petition is transferred to the Official 


158 


THE PROVINCIAL INSOLVENCY ACT [SEC 2? 


Receiver for adjudication, he lias the power to fix the period 
for appl> ing for discharge, A run a gin v Kandaswamx, 19 LW 
41S (1924) M W.N 331 AIR 1924 Mad 635 S3 I C 955 

Adjudication takes effect forthwith An adjudica 
tion order takes effect the moment it is made and is not 
dependent upon notification in the Gazette, nor upon appoint 
ment of Receiver, Cf Re Manning, (1885) 30 Ch D 4S0 It 
takes effect even before it is signed or formally drawn up, 
Ibid, also Blunt v Uhttely, (1898) 6 Mans 48, Halsburj's 
Laws of England , Vol II, p 60 It takes effect from the date 
on which it is made by the Lower Court even where it is 
subsequently confirmed on appeal, Re Raatz, (1897) 4 Manson, 
SO , Re Teale, Ex parte Blackburn, (1912) 2 KB 367 , 


No Second Adjudication order It is not open to an 
insolvent to apply for a second order of adjudication until he 
hag obtained an order of discharge or until his previous 
adjudication has been annulled, Ram Dass v Sultan Husain, 
AIR 1929 Oudh, 149 1 15 I C 107 

Sub section ( 2 ) This sub-section gives the Court a 
discretionary power to extend the period, originally fixed, for 
the purpose of the discharge, if there is sufficient cause for 
so doing Such enlargement of time is peirmssible even when 
the period originally fixed has expired, (1/ an order of annul* 
ment has not already been made under sec 43), Abraham \ 
S 00 Lias si Cal ,337 AIR 1924 Cal , 777 8t I C 584 , 
Sahgram v Official Receiver, AIR 1926 Sind ,94 91 I ^ 
467 , Kunnanmul Nathmul v Anoop Sahu, 10S I C 803 , 
R K S Chetitar v Mating Myat Tha infra See also 
Arunagirt Mudaltar v handaswamt Mudahar, 19 L W 4iS 
(1924) M W N 331 1924 Mad , 635 [in which the two learned 

judges Knshnan and Waller, JJ have taken conflicting views • 
Waller I >s view has found favour in 49 M 935 (1926) 

M W N 674 J , Palani Goundan v Official Receiver, Coimbatore, 
53 M 288 31LW 365 58 M L J 369 AIR 1930 Mad 

3&9 F B The principle enunciated in sec 148, C P Code 
is not repugnant to the provisions of this section Therefore 
the fact that the application for extension is made after the 
expiry of the fixed date will not be a fatal defect, LaLhi \ 
Molar 26 Punj LR 126 AIR 1925 Lah , 4x6 86 I C 

US followed in 7 ateh Muhammad v Maya Das, AIR 
1927 Lah 763 100 IC 134, Kallu Kutli Parambath 1 

Pul hen pedikaUal 22 I \V 542 49 MLJ 595 91 I C 

T 4. 4 a ^ so J c thaji Perajt P trm \ Krishna) y a infra 

Abbireddi \ I'cnLatarcddi. \ I R IQ27 I7S ManikKam 

I attar \ Manchappa, (1928) M\V\ 441, vide notes under 


The order of adjudication does not tpso facto become 
annulled bj the expire of the time fixed and extension of 
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time is possible so long as the adjudication is not annulled, 
Gopal Ram \ Magnt Ram - Pat 37^ AIR 1928 Pat 338 
10 I C SjO P B , t tanpat \ Harigir, \ IR 1929 'Sag 11 
113 I C j 5" See also 5^ Mad •’SS (F B ), (s«/>ra) 

The section does not sa\ who is to mo\e for enlargement 
of time under this section That the 
Botli debtor and credi debtor can apph goes without sa>ing 

i° r There is nothing in the section to 

larcement of the time & , 

for d scharge present a petitioning creditor from 

appl}nng for such an extension, and as 
such extension may at times be for his benefit, be maj show 
good cause for deferring the grant of discharge Is. K S 
Chcthar \ Maung My a Tha 6 Bur L J 5 AIR 19-7 Rang 
136 too IC 921, Jethaji Pcrajt Firm \ Rnshnayya 5“ 
MLJ 116 (1929) M M \ 4S9 , Supptah Mooppanar \ 


Mallappa Chetty (1929) M \\ N S09 The Court can grant j 


extension of time e\en suo niotu Rup Singh v Official Receiver I 
10 Lah 357 10 Lab L J 156 \IR 1928 Lah 82 107 j 

I C 394 A. praj cr for extension of / 
Application for exten time can be implied from circumstances J 

smn b\ impicatinn an< j an application for discharge can j 

be regarded as an application for j 
extension of time although it does not specificallj ash for such / 
extension Sohna Ram \ Tara Chand AIR 1929 Lah 399 / 
1x7 IC 87 ' 

Appeal An appeal lies to the High Court under sec 75 
(2) and Schedule I against an order of adjudication under this 
section Cf Kallukutti Parambath \ hutltah 49 M L J 595 
AIR 1926 Mad 123 But no appeal lies from an order 
rejecting an application for extension under sub section (2) of 
this section Re Ganga Prasad AIR 1926 Oudh 186 89 

I C 959 An order granting an extension of .time hereunder 
is not a decision under sec 4 and consequently a second 
appeal does not he from such an order Sambamurf/ii v 
Ramakrtshna 52 Mad 337 55 MLJ Ss" 29 L W 60 

AIR 1929 Mad 43 114 I C 847 

28. (1) On the making of an order of adjudi 
cation the insolvent shall aid 

Effect of an order of to && Utmost Of hlS yOWet XU 

adjudication the realisation of Jus property 

and the distribution of the 
proceeds among his creditors 


(2) [§ 16(2), (3) (4)] On the making of an 
oidei of adjudication the whole of the piopeity of 
the insolvent shall \est in the Couit or in a 
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receiver as hereinafter provided, and shall become 
divisible among the creditors, and thereafter 
except as provided by this Act, no creditor to whom 
the insolvent is indebted in respect of any debt 
p lovable under this Act shall during the pendency 
of the insolvency proceedings have any remedy 
against the property of the insolvent in respect of 
the debt or commence any suit or other legal 
pioceeding except with the leave of the Court and 
on such terms as the Court may impose 

(3) F 01 the purposes of sub section (2), all 
goods being at the date of the presentation of the 
petition on which the ordei is made, m the posses 
sion order or disposition of the insolvent in bis 
trade or business by the consent and permission 
of the true owner, under such circumstances that 
he is the reputed owner thereof shall be deemed 
to be the property of the insolvent 

(4) All property which is acquired by or 

devolves on the insolvent after the date of an order 
of adjudication and before his discharge shall 
forthwith vest in the Court or receiver, and the 
provisions of sub section ( 2 ) shall apply m respect 
thereof v ' ^ J 

(5) [§ 16 (2) (a)] The property of the insol 
vent for the purposes of this section shall not 
include any property (not being books of account) 
which is exempted by the Code of Civil Procedure 
1908 or by any other enactment for the time beiny 
in force from liability to attachment and sale in 
execution of a decree 

n (o) (0)] Nothing in this section shall 

altect the power of any secured creditor to realise 
or otherwise deal with his security, m the same 
manner as he would have been entitled to realise 
or deal with it if this section had not been passed 

(7) An order of adjudication shall relate back 
o anti take effect from the date of the presenta 
non of the petition on which it is made 
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N B — Sub-section (i) is ncu , the other sub-sections 
correspond to sub-sections (2), (3), (4), (5) mid (6) of see 16 
of the Act of 1907 The introduction of sub sec (1) is thus 
explained in the hotes on Clauses “Apparentlj the duties 
imposed on the debtor bv sub sec (t) of section 43 arise as 
soon as the Court has made an order under section 12 (1) It 
seems desirable to make this clear It is difficult to see how 
the debtor can be under am obligation to assist in the distri 
bution of his property, unless he is adjudged an insolvent It 
is proposed, therefore, to amend the concluding part of sub- 
section (1) and to relegate to a separate sub section the pro- 
visions which impose on the debtor the dutj of aiding in the 
distribution of his property ’ It should be noticed that the 
old sec 16 (2) of the Act of 1907 barred a creditor’s remedy 
both against the property and person of the insolvent, but the 
word ‘'person” has been omitted from the present sec 28 (2) 
The effect of this omission mav justifj a contention that a 
creditor can applj for execution of his decree bj arresting the 
insolvent without first obtaining the leave of the Insolvency 
Court to do so tide notes under the heading “Arrest,” at 
p 183, infra 

Object of the Section This section has been enacted 
for the purpose of enabling the Court to keep a proper control 
over the administration of the estate in the insolvency pro 
ceedings. Louts Dreyfus C? Co v fan Mahomed 12 SLR, 
61 49 I C 421 426 Jnanji Mamoojt v Ghulam Hussain 12 

SLR 20 47 I C 771 The Insolvency Court possesses an 

exclusive jurisdiction to deal with the insolvent’s estate and 
this section read with section 56 authorises the Insolvency 
Court to direct the delivery of the insolvent estate to the 
Receiver, Kochi Mahomed v Sankarahnga 44 Mad , 524 14 

LW 505 40MLJ 219 (1921) MWN 236 62 I C 495 

Sub-sec. (1) •— Post-adjudication Duties of the In- 
solvent This sub-section lays down the post adjudication 
duties of the insolvent, just as sec 22 lays down the duties of 
the debtor upon the admission of the insolvency petition 
Obligation to aid in the realisation and distribution of the pro- 
pertj can possibly arise only after adjudication See notes 
under sec 22 under the heading "Change of law,” at pp 126 
127, ante Compare the provisions of this sub-section with 
those of sec 22 (3.) of the Bankruptcy Act, 1914 as amended 
by the Bankruptcy (Amendment) Act, 1926 It is the duty of 
the insolvent to attend the Court and to give his evidence 
whenever required by the Receiver and the Receiver can ask 
him to do so without issuing any sub-poena Cf In re 
Fitzland, 1916 H B R 157 This sub-section, however, cannot 
impose on the debtor a dutj unconnected with the realisation 
of his assets Thus, the receiver cannot compel him to submit 

zi 
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to an examination with a view to effecting an insurance on 
his life, Board of Trade v Block, 13 App Cas 570 Cf 
sec 59A As to the penalty for failure to perform the duties 
hereunder, >.tde 25 I C 363 and 49 I C 55, cited under sec 69, 
infra 

Receiver’s position “A Receiver under this Act is 
exactly m the same position as the trustee in bankruptcy The 
•whole property of the insolvent is vested in him as he is the 
■owner of the property until lie is discharged,” Amnia Lai \ 
Narain Chandra, 30 C L J 515 53 I C 973 The Receiver 

takes the insolvent’s property subject to all the burdens and 
obligations (e g , a claim of pre emption) to which it was 
subject m the insolvent’s hands, Sheonaratn Singh v Kulsutn 
nnntssa, 52 M L J 658 (P C ) Vide also the cases and notes 
under sec 56, under the caption “Receiver, Appointment and 
Removal ” 


Receiver need not sue for possession When the pro 
perty of the Insolvent, upon adjudication, vests in the Receiver, 
it is open to the latter to ask for a declaration without suing 
for possession of the property, inasmuch as the declaration 
would enable him to sell or mortgage the property for the 
benefit of the creditors, Mahomed Colima v Mashtiq Ah, 44 
All , 617 20 A L J 569 L R 3A 406 AIR 1922 All , 

448 68 I C 245 Vide also the notes 

No limitation for ob under sec 56 (3) There is no lumta 
taming possesion tlon f or a R cceiver obtaining possession 

of insolvent’s property which vests in 
him at an> time between the date of making the order of 
adjudication and the date of its being annulled Balakmhna 

>t V v “ nr **hamn 45 Mad ,70 41 ML J 334 
SI W N 775 14 L W 334 AIR 1922 Mad , 189 69 I C 

326 

Sub-sec. (2). Vest This subsection lajs down the 
legal consequence that follows the order of adjudication Cf 
, 7 ,' r J, °[ Bankruptcy Act, 1914 as amended bj the 
Liignsh Bankruptcy (Amendment) Act, 1926 As soon as the 
adjudication order is made, the whole of the property of the 
insolvent shall vest in the Court, or, where a Receiver 1* 
appointed, in the Receiver, and shall become divisible among 
Ins creditors, Mahomed Fatima v Mashnq Alt, 44 All, 617 
20 A LJ 569 AIR 1Q , 2 All ,448 68 I C 245 , 1 achmandas 
L J 262 AIR 1922 Lah 399 79 I ^ 

548, nd thereafter during the pendency of the insohcncj 
n0 crccIltor the insolvent shall have an> remedv 
JS“ at rH P r °P e [t> Any subsequent attachment of the pro- 
K . of **J e insolvent ,s. tor all I CE al mtents and purposes, » 
nullitj and docs not confer any adtanta K e, Jell m Ultima \ 
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Ladi Janbti 14 Bom LR 511 15 I C 050 The main 

object of an adjudication order is to place the estate under the 
custodv and control of the Court, through its officer, the 
Rccei\er, Louis Dreyfus \ Jan Mahomed 12 SLR 61 49 

IC 421 The words “as hereinafter provided” in this clause 
qualify the word “Receiver” and not the word “test,” Official 
JRccCizer, Coimbatore v haitga 45 Mad, 16" 14 LW 656 

(1021) 1 IM X S58 42 M L J 53 69 I C 90S The vesting 

of property takes place upon adjudication, SnbramaMia Iyer 
\ Official Rccetier Tanjore, 23 111 300 50 MLJ 665 

■93 I C $77 , and the insolvent’s property in any part of British 
India vests in the Receiver, without any formal conveyance or 
assignment, Cf Ex parte Rogers, Re Boustead, (1881) 16 Ch 
D 665 , Official Assignee v Chandulal, 76 I C. 657 (Sind) 
According to some opinion, the insolvent’s property vests in 
the Receiv er, though situated in a 
If foreign property foreign territory, Draupadt Bai v 
vests in Receiver Govtnd Singh, 65 I C 334 (Nag ) , that 

is, it vests irrespective of the question 
-whether the Receiver will be able to get possession of the pro- 
pertv if it is in fact situated outside Bntish India, Lang v 
Jasuantlal, 50 Bom , 439 But in a Calcutta case it has been j 
held that this Act cannot operate in a territory where the 
Indian Legislature could not give the law Vide notes at 
p 5, ante Therefore the provision as to vesting contained 
herein cannot be expected to operate as regards the insolvent’s 
immoveable properties in a foreign country As to whether* 
immoveable property in British India vests in the trustee m 1 
Bankruptcy on an adjudication in a foreign territory, see \ 
Rangas-aami Padaycht v to aratnswamy , 34 Mad , 247 (1910) 

M \V N 695 7 I C 417 Vtde also the notes and cases under 

the heading “vest’ under sec 56, post The use of the word 
‘zihole' shows that even the properties outside the jurisdiction 
•of the Court vest m the Receiver, Re Naorojt, 33 Bom , 462 , 
Re Ganeshdas 32 Bom 898 10 Bom LR 77 , Lang v 

Jasuantlal 50 Bom , 439 , Draupadt Bai v Gonnd Singh 63 
I C 334 (Nag ), supra The property of the insolvent vests 
m the Receiver subject to the equities to which thev are 
subject in the hands of the insolvent, Skeonaram Singh \ 
Kitlsum un mssa 52 MLJ 658 (PC), supra So where a 
person is adjudicated an insolvent after entering into a con 
tract for sale, the Receiver will be bound to execute a deed 
in pursuance of the said contract and he will be a necessary 
party in the suit for specific performance, Purushottam v 
Ponnurangam , (1913) M W N 897 75 M L J 92 21 I C 576 
Where a firm is adjudicated insolvent, each partner of that 
firm becomes an insolvent Consequently no suit can be 
brought against any of the partners without the leave of the 
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Court, Honda Ram v Chtmati Lai, AIR 1927 Lah 234 100 
I C 112 

The effect of adjudication is to place the administration of 
the insoHent estate including the realisation of assets under 
the control of the Court, for the benefit 
Effect of adjudication of all the creditors and for the purpose 
and vesting c f making an equitable distribution to- 

them, Vasudcxa v Lakshimnarayan, 42 
Mad 6S4 36 JILJ 453 52 I C 442 The order of adjudi 
cation operates to vest the insolvent’s property in the Court 
or the Receiver and no creditor has thereafter an> remedy 
against the insolvent’s estate whether bj suit or otherwise, 
Tnmbafc v Shcoram AIR 1924 Nag 108 65 I C 941 Cf 
Seth Sheolal v Ctrdhartlal AIR 1924 Nag , 361 , nor is the 
insolvent himself entitled thereafter to deal with the propertv 
as its owner , all his dealings therewith wall be inoperative and 
he cannot an> more pass a valid title to his alienee There- 
fore, where the assignee from a co sharer sued for the recovery 
of his share of the profits from the Lambarder under the A era 
Tenancj Act, it would be a vahd defence to sav that the 
plaintiff had no valid title to sue bj reason of his assignor’s 
en c > , Goxmd Ram v Knnj Delian, 46 AH, 39S 2'* 
A L J 217 L R 5 All 65 (Rev ) AIR 1924 All , 34» 
Ine effect of vesting of the property in the Receiver is that an) 
charge, created whether by decrees or otherwise, after the date 
the insolvenc> petition is not binding against the receiver, 
Tulst Ram v Mahomed Araf. AIR 1928 Lah 738 109 IC 
373 After bankruptcy, the debtor’s interest in the property 
ceases , so the debtor is no longer a necessary party in a suit 
relating to the property, Cf Prince Victor v Kumar Bhairai 
endm 34 CWN 53 As soon as the order of adjudication 
is made the insolvent's property vests in the Court or the 
Keeeiver (as the case maj be) by operation of law, Sa«rO aJI 
tliaran v Knshnadhan. 49 Cal, 560 26 CWN 954 35 
C L J 498 20 A L J 409 43 1ILJ 4r AIR 1922 P c 
3 Z ,/ * ^ 12 4 (PC), and therefore no formal “vesting 

order is necessary , Official Receiver, Tnchtnopoh v Soma 
sundarani Chcttiar, vo M L J 415 34 I C 602 , RaniarW' 
923 33 MI.J S 8t (19,8) MW' 

' , ' 5t> A °d thereafter anv dealing with such pr^ 

Without notice to the Receiver is ultra vires, Kochi 
Mahomed v Sankarajmga, 44 Mad, 524 40 MLJ 219 ,4 
s Y 505 * I92 ?> M W N 2 36 62 I C 495 , MokshagiM”' 

Subramama v Rama Krishna, 42 M L J. 426 *6 LW 4< 

. 1922 Mad 335 70 I C 357 , at anv rate, it will 

GSf'irwv aSt the ***"■<¥, Sr, pat Smgh v Ha nrf 
-d ie l 39 16 LW 447 air 1922 PC 51 

'4 11- PC), Sannyasi Charon v Knshnadhan, {supn) 
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\ftcr adjudication tlie insohcnt is not competent to make anj 
reference to arbitration Tutsi Ram \ Mahomed Arif supra 
After the propertj has \ested in the Receiver the insolvent has 
no saleable interest in the propertj Ram Soondur v SI osht n 
■C L R 3*9 So where a debtor is adjudged an insohcnt and 
his propertv vests in the Receiver, and the propertj is sold in 
•execution of a simple monej decree against him the purchaser 
acquires no interest in the propertj’ sold Sundarappatyar v 
Arunachella 31 Mad 493 18 ML J 48“ Therefore it has 
hecn held that where during the pendencj of insolvencj pro 
ceedings a propertj' of the insolvent was sold in execution of 
a decree without bringing the Official Receiver on the record 
the sale is void and not binding on the Official Receiver Rai ar 
Rou.thcr v Kuppat Ptchat (ig^g) MW h 168 AIR 1929 
Mad 609 After the presentation of an 
Pavment to credtor msolvcncj petition the insolvent cinnot 
"beh nd the back of the validlj paj his debt to anj of his 
Rece ' er creditor and such pavment has no effect 

as against the Receiver Jartaki Ra 1 v 
•Official Recci er 8 IC 16 Onkara v Bridie! and 73 I C 
103 After the vesting of the property in the Receiver he is 
■the onlj person who can discharge the debts of the insolvent 
Anv pavment made by the insolvent or anybodj on his behalf 
■to his creditors behind the back of the Receiver is highlv irre 
gular and the monej so paid must be returned to him before 
anj composition with the creditors can be sanctioned bv the 
Court Re Subramarttah Chetly (1926) M \V N 784 24 LW 
<158 AIR 1926 Mad 1166 A landlord bv reason of his. 
insolvency does not however become incompetent to issue aj 
■notice of ejectment to his tenants Rangai v Deoktnandan 
Pandey LR 5 O ”7 The principle of this sub-section should 
be invariably observed and the Receiver should have the 
carriage of the insolvency proceedings not merety m the lower 
Court but also on appeal Narastmhani v Hanumantl a Rao 
(1922) M W N 717 AIR 1922 Mad 439 70 I C 572 
W hen by virtue of this sub section the propertj vests in the 
Receiver the insolvent is ipso facto divested of the same and 
has therefore no v ested interest until it is restored after adminis 
tration Subbaraya v Papathi Arnmal (1918) M W N ”89 7 
L W 5x6 45 I C 239 Therefore after the vesting order the 
ins divetit canndt manfram a suit or an appea'i in respeCc xft hire 
propertv Ibid Therefore after an adjudication order a judg 
ment debtor will have no right to appeal from an order ra 
execution proceedings confirming a sale of his properties The 
proper person to appeal ra such a case is the Official Receiver 
Bhaguan Das \ Amrttsar National Bank AIR 1928 Lah 
€75 in I C 432 But it has been held ra a Bombay case that 
the adjudication of a person during the pendencj of a civil suit 

/ 
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does not disqualify the insolvent from appealing against the 
decree in that suit, Ramchandra v Shrtpait, 31 Bom L R 357 
AIR 1929 Bom 202 11S I C 252 After adjudication, a 
defendant has no right to remain as such on the record of the 
case but the trustee in bankruptcy ought to be substituted in 
his stead under O XXII, r 10 of the C P Code see 
Prince Victor v Kumar Bhatrabendra, 34 C W N 5t 

In sonic of the Madras cases it has been held that 
where an adjudication of insolvency is made by an Official 
Receiver in the exercise of the powers delegated to him under 
sec 80 the insolvent’s estate does not vest m the Official 
Receiver under section 56 or any other provision in the absence 
of an express vesting order, Mutliusamt Saamtar v Samoa 
Kandtar 43 Mad 869 39 M L J 438 12 L W 262 (i9 2 °) 
M \\ ]S 537 59 I C 507, following 30 ML J 415 (supra) , 
Subba Atyar v Ramasanit, 44 Mad , 547 (1921) 51 W X Ha 
40 51 L J 209 62 I C 146 and 111 the absence of such a 
mg order the property vests in the Court and not in the 
Receiver Narasimudu \ Basaia Sankarant, 47 51 L J 749 20 
L W 946 AIR 1925 Mad 249 84 I C 439 It will not be 
worth our while to scan the soundness of this view as sec So 
(1) (a) now stands repealed by Act XXXIX of 1926 Vide 
also the notes under the heading “Vest” under sec 56, p° s l 


The Receiver is entitled to realise the insolvent’s dues from 
h s debtors Kanbaiya Lai Mohan Mai v Radha Ktshtn 112 
PLR 1913 92 PWR 1913 18 I C 206 But he may be 
precluded by his own conduct from so doing if he sanctioned 
payment by the debtors to the insolvent himself, Re ]ltlson 

parte Salomon, (1926) 1 Ch 21 An insolvent’s solvent 
debtor cannot be absolved from his liability to pay interest on 
t e ground that the insolvent has filed his petition in insolvencv, 
l\anhai}a Lai Mohan Mai s case supra The provisions of this 
section as to the vesting in the Receiver of the insolvent’s 
p r opertv are controlled bv those of see 55, and by virtue of th" 
provisions of that section a debt vested in the Receiver may be 
■‘Charged b\ a bona fide payment, without notice, made to the 
insolvent between the dates of application for insolvencv ana 
adjudication OnLarsa \ Dndt Chand, 6 N L R 213 T9 X L 
X44 U R 1923 Nag 290 73 I C 1037 The bankrupts of 
J partv does not necessarily result in such an incapacitv to per 
o m a contract as to entitle the other nartv to the contract at 
irf, e A 0 , trea L U n „ s . broken and to claim damages Brooke v 
/emit (1796) 3 Vos Jr 253 it mav be for the benefit of 
tr n » !£* or ins °l vent °r of his estate to comolete the con 
rr-ct and the representatives of his estate mav be authorised 
rJ.° rx J' a X te (1879) 10 Ch D 586 , sec ^ 

: t C ° ' Cr "‘ 50CI.J »8 Where a rrwc.tr 

aU-icnecl before jnilRtnent anil aflemarils rests in the Rccencr 
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01 tie debtor’s bankrupts , the Receiver can put forward Ins 
claim for priontv under section 51 and the Court can deal there- 
with under section 151, CPC and the Recener’s applica- 
tion for claim wall not fall witliui the Scope of 0 XXI, r 58, 
of C P Code and will not therefore attract the operation either 
of O XXI, r 63, C P C or Art 11 of the Limitation Act, 
Balaknshna Mcnon \ 1 ccraraghaia 45 Mad 70 41 M L J 

334 {1921) M W K 775 69 I C 326 


Sec 40 of the C P Tenancy Act causes a proprietor who 
temporanh loses hts nght to enjov his proprietary rights m 
the «r land to become an occupancy tenant of such sir land 
When such a proprietor is adjudicated an insoUcnt his proprie 
tary rights in the sir land test 111 the Receiver and he loses 
temporanlj his right to proprietary enjoyment The order of 
adjudication therefore causes the proprietor of a village to 
become an oecupancv tenant of the sir land, Xagoba v Ztnjarde, 
26 X L R 46 AIR 1929 Xag 338 121 I C 54 See also 
at p r74, infra 

No Divesting by insolvent’s death The effect of the 
death of the insolvent is not to dnest the Receiver of the pro- * 
perty’ which has alreadv vested in him bv reason of the adjudi- 
cation, Lachtnandas v fax Singh, 4 L L J 262 AIR 1922 
Lah 399 79 I C 548 , Re Ibrahim Lalji 9 I C 633 (Sind) , 
also see the cases cited under sec 17 at pp 112-13, ante 

Adjudication and vesting order is a judgment in rem : 

An order adjudicating a person as an insolvent and vesting his 
property in the Official Receiver operates as a judgment in rem 
[Taylor on Evidence, para, 1743] but the ground on which the 
order is based has no such effect See Tirm of Radha Ktshen 
V Gangabat, AIR 1928 Sind 121 no I C 730 Cf 
BaUantyne v Mackmon, (1896) 65 LJQB 616 (621) A 
negative order refusing to adjudicate an alleged member of a 
firm as an insolvent on the ground that such person was not 
a partner in the firm cannot operate in rem 


Property The whole of the debtor’s propertv vests as 
above, but the word "propertv ” in this section does not include 
am property (not being books of account) which is not attach 
able under C P Code or under any other Act see sub sec (5) 
below The property which is divisible among the bankrupt's 
creditors is property which belongs to or is vested tn the insol 
vent at the commencement of the bankruptev or which is 
acquired by or devolves on him before Ins discharge Radial a 
Kuer v Sushtl Chandra, 11 Pat LT 138 Property here I 
includes all real and personal estate and • 
effects of the insolvent and all his future 1 
estate, right title and interest Fakir / 


estate 


Real end personal 
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Chand \ Molt Chand, 7 Bom , 438 , so all tlie properties 
\ which the insolvent may acquire or which may devolve 
J upon him after the order of adjudication and before his 
discharge forthwith vest in the Receiver, Mahomed Palma 
v Mashuq Alt 44 All 617 20 A I* J 569 L R 3 A 406 
AIR 1922 All 448 68 I C 24s The property which has 
long passed out of the hands of an insolvent by a valid gift, 
has ceased to be his property and cannot vest in the receiver, 
Radhtha Kuer \ Sushtl Ch supra The right to receive a 
debt is property within the meaning of sec 2 (d). and vests in 
the Receiver under this section, Onkarsa v Brtdichand, 19 
NLR 144 6 N h J 213 AIR 1923 Nag 290 73 I C 1037 
Therefore the Receiver is entitled to realise the insolvent’s dues 
from his debtors KanhatyalaVs case, supra Money realised in 
execution of a decree held by the insolvent which was attached 

2 Money realised m by a creditor is part of the insolvents 

execution by debtor estate, Fmn of Adam] 1 v Ftrw 0] 

3 Equity of redemp Basnd AIR 1926 Sind 77 89 I C 

t,on 330 Equity of redemption is property 

and vests in the Receiver upon the mortgagor’s insolvent, 
Purushottam Natdu v Ramaswamt, 20 L W 667 AIR i9’5 
Mad 245 , Mokshagtinam Subramama v Rama Krishna Atyar, 
42 MLJ 426 16 LW 48 AIR 1922 Mad 335 ?o I C 
357, Gobtnda v Abdul Kadir AIR 1923 Nag 15° 1 lde 

also under sub sec (6) infra The share of an insolvent in a 
partnership business is property and vests in the Receiver on 
insolvencv Kappu Ramanadha v Nogindra Aiyar, 45 MLJ 

827 18 L W 868 AIR 1924 

4 Partnership assets 223 Cf Vishendas v ThawerdaS, A 

are property I R IQ2S Sind, 18 80 1C 642, » 

which it has been held that all propertv 
and not merely propertj liable to attachment and sale vests in 
the Receiver Cf 79 I C 384 Consequently, although 
partnership property cannot be attached and sold in execution 
of a decree other than a decree passed against the firm or again** 
the partners m the firm as such except in the manner prescribed 
bj O XXI, r 49 of C P Code, that will not prevent the vesting 
of a partner’s interest in the partnership assets on his baiA 
ruptcj Some confusion in this direction has resulted from the 
cardinal principles of partnership law that m the absence ot 
any contract to the contrary (i) no person can introduce a new 
partner m the firm without the consent of all the pamers 
sec 253 (5). the Indian Contract Act, and (11) if from anv cause 
aru member of a partnership ceases to be so, the partnership 
is dissolved as between all the other members, sec 253 (?)» 

Tins inability to introduce a new partner coupled with the 
restriction on attachment and sale of partnership property intro- 
duced bv O XXI, r 49, and certain observations in 5? 1, “ 
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Tnfiuzool Hosscin v Rughoonath Pctshad, 14 MIA 40 , 
D’uartka Mohun \ Lnkhiniony 14 Cal 384, and Btbcc Tokai 
Sherob v Da^od MulltcL, 6 MIA 510, as to the somewhat 
expectant character of a partner's interest in the partnership 
business before it is actual!} dissolved has considerably aggra 
vated the confusion already existing in the matter and has en- 
couraged the contention that partnership interest does not vest 
in the Receiver , and this untenable contention has been 
sought to be further strengthened b\ importing the doctrine of 
“disposing power" enunciated in sec 2 (1) Id) of this Act and 
the rule of non transferabilitj of a “bare right to sue” under 
sec 6 (e) of the Transfer of Propcrtj Act It is said that 
mabilitj to introduce a new partner implies want of power of 
disposition and that O XXI, 49, C P Code virtuallj gives a 
partner merelr a right to sue for dissolution and accounts, and 
that if a partner has at all a power of disposition with respect 
to partnership assets, it is not absolute but conditional on his 
having assigned also his right of recover} of his share after 
dissolution and accounts within the meaning of Sat Narain v 
Behan Lai 51 I A 22 6 Lah 1 These considerations, it is 
said, exclude partnership assets from the categor> of property 
within the meaning of sec 2 (1) (d) and therefore non available 
to the Receiver Introduction of a new partner is quite distinct 
from assignment of a right or interest and the word ' includes” 
instead of “means” in sec 2 (1) (d) abundantly shows that an 
interest can be property apart from the question of ‘disposing 
power’ and other similar considerations It will be correct to 
sa\ that a partner’s share in the assets of a partnership concern 
is “propert} ” within the meaning of this section , see Deen 
Dayal v Jugdeep haram, 4 I A 247 3 Cal 198 (PC), Juggut 
Chander \ Radhanath, 10 Cal 669 (672) , Jagat Chandra v 
Issur Chunder, 20 Cal , 693 , Parvatheesam v Bapanna, 13 Mad 
447 A partner, though he cannot make Ins assignee a partner, 
still may give him his interest in the partnership property, Bray 
v Fromant, 22 R R 224 Cf Jiwan Ram v Ratan Chand 2 6 

OWN 285 70 I C 489 These cases will not militate against 

the distinction between absolute and conditional power of dis 
position pointed out in Sat Narain v Behanlal supra, as no 
consideration of any “disposing power” at all arises in the 
matter Though the receiver gets the insolvent partner’s share, 
still he gets no preference over the joint creditors of the firm 
H’iv? sre te be paid in the first instance nut ■?/ the partnership 
assets under sec 61 (4), infra Taylor v / 1 elds 4 Ves 396 , 
Holderness v Shackles, S B & C 612 , Richardson v Gooding, 
2 Vera 293 , and he will not get an} thing tangible until the 
partnership accounts have been dulv taken and adjusted, West 
v Skip, 1 Ves 239 He can, of course, ask for accounts as 
the insolvent partner himself could do Crostray v Collins 15 
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Chand v Mott Chand, 7 Bom , 43S , so all the properties 
which the insolvent may acquire or which may de\ohe 
upon lum after the order of adjudication and before his 
discharge forthwith vest in the Receiver, Mahomed Fatima 
v Mashuq Alt 44 All 617 20 ALJ 569 L R 3 A 406 
AIR iq-» 2 All 448 68 I C 245 The property which has 
long passed out of the hands of an insolvent br a valid gift 
has ceased to be his property and cannot vest in the receiver 
Radhtka Kuer v Stishtl Ch supra The right to receive a 
debt is property within the meaning of sec *» (d), and vests in 
the Receiver under this section, Onkarsa v Brtdtchand 19 
N L R 144 6NLJ 213 AIR 1923 Nag 290 73 1 C 103" 
Therefore the Receiver is entitled to realise the insolvent’s dues 
from his debtors Kanhatyalal's case, supra Money realised in 
execution of a decree held by the insolvent which was attached 

2 Money realised m by a creditor is part of the insolvents 
execution by debtor estate. Firm of Adamjt v Firm of 

3 Equity of redemp Basnd, AIR 1926 Sind 77 Sg I C 

tlon 330 Equity of redemption is property 

and vests in the Receiver upon the mortgagor’s insolvency. 
Purushotlam Natdu v Ramaswamt, 20 L W 667 AIR lO’o 
Mad 245 Moksliagunam Subramama v Rama Krishna Aty*? 
42 MLJ 426 16 L W 48 AIR 1922 Mad 335 7° 1 ~ 
357 , Gobtnda v Abdul Kadtr, AIR 1923 Nag 150 ' ,ie 

also under sub sec (6) infra The share of an insolvent in a 
partnership business is property and vests in the Receiver on 
insolvencv Kappu Ramanadha v Nogtndra Atyar, 45 M I J 

S27 18 L W 868 AIR 19M ™ 

4 Partnership assets 223 Cf Vtshendas v Thauerdas A 

are property I R I925 Slnd> l8 go I C 64’ ,n 

which it has been held that all propertv 
and not merely property liable to attachment and sale ' ests in 
the Receiver Cf 79 IC 384 Consequently although 

partnership property cannot be attached and sold in execution 
of a decree other than a decree passed against the firm or agund 
the partners in the firm as such except in the manner prescribed 
b> O \\I r 49 of C P Code that will not prevent the vesting 
of a partner’s interest in the partnership assets on his banV 
ruptcy Some confusion in this direction has resulted from the 
cardinal principles of partnership law that m the absence 01 
any contract to the contrary (1) no person can introduce a nevv 
partner in the firm without the consent of all the pamers 
sec 253 (6) the Indian Contract Act, and <11) if irom anv cau«e 
•UH member of a partnership ceases to be so the partnership 
is dissolved as between all the other members sec 253 (7), 
ns inability to introduce a new partner coupled with tfc 
r, ?**. on nttadimcnt and sale of partnership property intro* 
duced bv O XXI, r 49 and certain observations m 
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Titfluzcol Hossctn v Rughoonaih Pcrsbad, 14 MIA 40, 
D iflnfca Afo/mn \ Lukhwiony, 14 Cal 3S4, and Btbee Tokai 
Shcrob v Daiod Uiilhcfc, 6 M I A 510, as to the somewhat 
CA/’fcfant character of a partner's interest in the partnership 
business before it is actually dissolved Ins considerably aggra- 
vated the confusion alreadj existing in the matter and has en- 
couraged the contention that partnership interest does not vest 
in the Receiver , and this untenable contention has been 
sought to be further strengthened b\ importing the doctrine of 
“disposing power” enunciated m sec 2 (1) (d) of this Act and 
the rule of non transferability of a “bare right to sue” under 
sec 6 (e) of the Transfer of Propertv Act It is said that 
inabilitv to introduce a new partner implies want of power of 
disposition and that O XXI, 49 C P Code virtually gives a 
partner merely a nght to sue for dissolution and accounts, and 
that if a partner has at all a power of disposition with respect 
to partnership assets, it is not absolute but conditional on his 
having assigned also his right of recovery of lus share after 
dissolution and accounts within the meaning of Sat Naram v 
Dehart Lai 5: I A 22 6 Lah 1 These considerations, it is 
said, exclude partnership assets from the category of property 
within the meaning of sec 2 (1) (d) and therefore non available 
to the Receiv er Introduction of a new partner is quite distinct 
from assignment of a right or interest and the word “includes” 
instead of “means” in sec 2 (1) (d) abundantly shows that an 
interest can be property apart from the question of ‘disposing 
power’ and other similar considerations It will be correct to 
say that a partner’s share m the assets of a partnership concern 
is “property” within the meaning of this section , see Deen 
Dayal v Jugdeep Naratn, 4 I A 247 3 Cal 198 (PC), Juggut 
Chander v Radhanath, 10 Cal 669 {672) , Jagat Chandra \ 
Issut Chunder, 20 Cal , 693 , Parvatheesam v Bapanna, 13 Mad 
447 A partner, though he cannot make his assignee a partner, 
still may give him his interest m the partnership property, Bray 
v Fromant, 22 R R 224 Cf Jtwan Ram v Ra*an Chand 26 
C W Is 285 70 I C 489 These cases will not militate against 
the distinction between absolute and conditional power of dis 
position pointed out in Sat Naram v Behanlal supra, as no 
consideration of any “disposing power” at all arises in the 
matter Though the receiver gets the insolvent partner’s share, 
still he gets no preference over the point creditors of the firm 
who are to be paid in the first instance out of the partnership 
assets under sec 61 (4) infra Taylor v Fields, 4 Ves 196 , 
Holdemess v Shackles, 8 B & C 612 , Rtchardson v Gooding, 
2 Vern 293 , and he will not get anything tangible until the 
partnership accounts have been dulv taken and adjusted, West 
v SI tP 1 Ves 239 He can, of course, ask for accounts a* 
the insolvent partner himself could do Croslray \ Collins, 
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Ves 218 The Receiver virtuallj becomes a mere tenant in 
common (and not a partner) \uth the other partners, Darker v 
(joodair, 11 Ves gS Cf DncKood v Miller, 3 Mar 279 When 
some of the partners of a firm arc adjudicated insolvent and the 
others are not, the Receiver cannot take exclusive possession 
of the assets of the firm In such a case the Receiver of the 
insolvent and the non-insolvent partners constitute the firm, 
and the Receiver, if he should so like, can get hold of the 
insolvent’s share onlj, Sannyast Charan v Asutosh, 42 Cal, 
225 26 I C 836 


Property includes personal earnings, Jamnadas v Vtnayak, 
/MR 19 10 I C 698 Property in 
V Personal earnings this section also includes the insolvent’s 
6 Sa,ar > “salary”, Ram Chandra v Sham 

Chandra, 19 CLJ 83 18 C W N 
1052 21 I C 950 , see also Ranganath v Ananda Chartar, 21 
ML J 78 , Re It ard j QB 266 , Mercer v Vane Colina, 
(1900) 1 QB 130 , Re Uraydon, (1896) 1 QB 417 , Dei 1 Prasad 
v Lews 16 A L J 107 Actionable claims are property, 
Muchtram v Ishan Chundcr 21 Cal 568, FB Property 
includes mone>, vide p 16 Monevs standing to the credit of 
the insolvent in a Provident Fund vest in the Official Assignee, 
Re C J S Shrevsbury, 10 Bom 313 Commission earned bj an 
. _ insolvent in respect of policies of msur 

dent Ftmd V1 ance 1S ^ IS property, Jantasjt v Sorab]t 

8 Commission 10 Bom L R 579 Cf Re Syed Kastni 

5» Rangoon, 73 (a case of monej 
earned by a commission agent from insurance of the goods 
entrusted to him) Propertj held in trust bj the insolvent 
vvill not be bis property, vide at pp 15-16, ante, Cf Re Hallett 
Cslate Knatchbull v Hallett, 13 Ch D 696 , Re Syed Kaztm, 
supra Smith v Pearson (1920) L R 1 Ch 247 The interest 
of a reversioner expectant on a Hindu widow’s death does not 
pass on insolvency to the Official Assignee, Babu Anajt ' 
jr* n0 P 21 ® om , 319 The propertj as defined in sec 2 (1) 
\d) includes anj property over which or the profits of which am 
person has disposing power, winch he mav exercise for his own 
benefit So, in some of the cases it has 
been held that where a Mitnhshnra 
father is adjudicated an insolvent the 
whole familj propertv (including tho 
interest of the sons), and not merelj the 
share he would have got on partition, 
vests in the official Assignee for the reason that the father has 
a disposing power over the whole fnmtlj propertv which he can 
exercise for his own benefit see \unnasetht \ Chtdaraboyw* 
2t> Mad 214 , Sardarmal \ Aramayal, 21 Bom , 205 See fll-> 
Dalian Das \ O M Chine, 44 All 310 20 A I* J 155 AfR 


9 Vlitaksliara I cmily 
property 

lnv>HencA of Karta 
or Manager 
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1922 \11 70 64 I C 076 , Lachman Das \ Jai Singh 4 Lali 
Lj 262 AIR 1022 Lah vqq Also raLifchand Motichand 
\ 1 Ietichand HurrucLchand, 7 Bom , 43$ , Ranga^^a v 
ThaniLaUa, iq Mad , 74 , Ram Ghulam \ Radash Rarain 1930 
\ L J 453 The effect of these cases is that yyhen a Mitakshara 
father is adjudicated, the Receiver can seize even the co 
parcenarj property of his lninpr sons, proz ided the father’s debts 
are not tainted with lmmoraliti , Ba-iau Das v Clncnc, supra , 
Si taran v Iicm Prasad 47 \11 , 263 AIR 1925 221 22 

A L J XOO“ S4 I C 790, huppu Sziann \ Martmuthu, 47 
MLJ 4S7 {1924 MW N 10- AIR 1925 Mad 52 82 I C 
43S Likewise, it has been held that on the bankruptcy of a 
member of a joint family, propert> in yylnch Ins sons and grand 
sons hay e a right bj birth is property winch the Official Receiver 
can dispose of as property oter which the insolvent has a dis- 
posing power which he ma> exercise for his own benefit, 
Amolak Chand v Mansukh Rat 3 Pat , S57 AIR 1925 Pat 
127 , Sunbaranarmaiia y Rajamaiu 47 Mad , 462 46 MLJ 
314 AIR 1924 Mad 550 S3 1 C 196 Ci Shiogopdl v 
Shukru, 87 I C 957 Consequent^ , an Official Assignee, 
standmg in the shoes of an insolvent father, can alienate family 
property to paj his antecedent debts provided that those debts 
are not tainted With illegality or immorally, SeRamnthu In re, 
47 Mad 87 46 M L J 86 19 L W 86 {1024) M W N 94 
34 MLT 317 1924 Mad , 411 80 I C 108, F B l tde also 
Kuppu Sxamt \ Manmuthu 20 L W 783, supra A Leila v 
Official Receiver, 23 L \V So (1926) M \\ N 169 AIR 1926 
Mad , 360 92 I C 249 » IMol v Ram Chandra 19 N L R 128 
1923 Nag 257 71 I C 327 But sec Official Assignee of 
Madras \ Rama Chandra 46 Mad , 54 (1932) M W N 653 
16 L W 899 33 MLJ 560 1923 Mad 55 68 I C 899 Cf 
Sathnasagam Ptllat v Meenakshisundaram , i4 L W 361 69 
I C 485, in which it yvas held that the interests of the non 
adjudicated members of a Hindu familj do not yest in the 
Receiver in the first instance, though it is open to the Official 
Receiver to deal with their assets at a latter stage b> suit of 
otherwise as may be lawful But where objection is raised 
as to the liability of the interest in the family propertj for the 
father’s debts, it is the duty of the Official Receiver to decide 
the question before he puts lip the property for sale Notifica 
lion ol the son’s objections to the bidders at the sate is wnsraffi 
cient and improper, Ramchandra v Gurraju iS L W 282 
AIR 1924 Mad 147 According to some opinion (of question 
able soundness) on the adjudication of a Mitakshara father, the 
share of his undivided son also vests in the Receiver, but the 
sons can always show that the father’s debts were illegal and 
immoral, and therefore their interests were unaffected and could 
be partitioned off, \arasimudu v Basaia, 47 "MLJ 749 20 
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L W 946 AIR 1925 Mad 249 S5 I C 439 In a recent case 
however under the Presidency towns Insolvency Act (III of 
1909) the Judicial Committee have held that the interests of 
the sons do not, upon the Mitahshara father’s bankruptcy, 
in the Receiver, [Sat Narain v Behanlal, 52 I A 22 6 Lab , 
1 29 C W M 797 47 M L J 857 (192s) M W N 1 23 A L J 
S5 27 Bom LR 135 AIR 1925 P C 18 84 I C 8S3(PC), 
reversing Behanlal v Satnarain 3 Lab 329 (F B )] because it 
would be a “startling proposition that the insolvencv of one 
member of the family should of itself and immediately take 
from the other male members of the family their interest in 
the joint property and from the female members their right to 
maintenance and transfer the whole estate to an assignee of the 
insolvent for the benefit of the creditors ” Also comp 
Parbhulal v Bhag-an, 29 Bora L R 473 AIR 1927 Bom 
412 10- I C 464 For learned comments upon this case tide 
4S M L J 35 (notes) , 21 L W 35 (notes) , AIR 1925 (Journal) 
pp 33 44 In this case their Lordships of the Privy Council 
however concede that though the son’s interests do not vest in 
the Receiver still it is open to the latter to proceed against 
the son’s shares in the family property by adopting suitable 
procedure for the purpose Although the adjudication of the 
ntner does not operate to vest the son’s interests in the Receiver, 
still it is competent for the latter to deal with their shares when 
by importing the doctrine of pious obligation, liability could 
be n\cd on the sons for the father’s debts, Cf Official Assignee 
of Madras v Rain Chandra 46 Mad , 54 &c (supra) , Om 
rrahas v Moltram 48 All ,400 AIR 1926 All 447 24 
“L J 417 94 I C 175 also Allahabad Bank v Bhaguan Das 
48 All 34v AIR 1926 All 262 24 A L J 323 92 I C 309 , 
see also Trayan heshar v Prashadh, 6 0WN 977 AIR 
c-/.°._ 0udh 36 123 Ic 6r > which has held, following 

in s case and dissenting from Ban an Das v Chicne, 44 


Satnarc 


* 1 !,', 3,6 AtJ 155 AIK 1922 All r 79 64 ic '976 

and from Om Prakash v Mohram, supra, that an order of 
adjudication against a Hindu father does not vest in the 
umcial Receiver his son’s interests in the joint family property 
ilic point has recently been fully investigated in a Full Bench 
decision of the Madras High Court in which it has been held 
nat what vests in the Receiver is not the undmded interest 
the sons, but the Hindu father s conditional porter of disposal 

0 er his son s shares, and therefore the Receiver can sell the 

n? rC . , 0 A nt fam,I i Property , Balavcnlataseclharama Chettiar v 
i’/ficiURccencr, Tan, ore 49 M a< ] 849 5: M L J 269 (10*6) 
fi it , L ^ 345 A 1 R 1926 M-ul 994 97 I C S:s 

followed in Pmnamamem Dasno \ Garapatt Karasm 

1 n ThJ 5 vn J ? , 5 ;? . A 1 R *92' Mad 1 (F B ) Later opinion 
n the Allahabad High Court is to the same effect, Om Prakash 
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v VoU Ram, 4S All , 400 AIR 1926 All , 447 24 A L J 
417 04 I C 175 — followed in Ram Ghttlam v Katlash Naram , 
[1930^ ALJ 453 So it lias been held that the power of a 
Hindu father over the fanuh property including the son’s 
interest therein is “propertv ” within the meaning of this section 
and vests in the Receiver [Sm bra manta Atyar v Krishna Atgar, 
AIR 1927 Mad 701 102 I C 266] and that where the pro 

pertj of a joint Hindu family vests in the Receiver on the 
adjudication of the father as insolvent, the sons are prevented 
by the doctrine of ptous obligation from disputing the right of 
the Receiver to sell the property in order to liquidate the father’s 
debts, unless they have proved that the debts were incurred for 
immoral purposes, Chairman District Board Monghyr v 
Sheodutt Singh, 5 Pat 476 AIR 1926 Pat 438 98 I C 364 
See also Kkemchand v Naratndos 6 Lali 493 AIR 1926 
Lah 41 26 Punj L R S48 89 I C 1022 Cf Brtjnaram v 

Mangal Prosad 46 All , 95, P C In the case of a joint family, 
though only the estate of the insolvent father vests in the Official 
Receiver, the latter stands in the shoes of the insolvent father 
and can deal with the joint property including the shares of the 
minor co-parceners m the same manner and to the same extent 
as the insolvent father could do Official Receiver v Chtman Lai, 
31 P LR 245 123 IC 286 Onlv the power of the 

father to sell the shares of the sons passes to the 
Official Receiver But the power is subject to the same 
qualification as it is m the father’s hands The Official 
Receiver cannot exercise the power of sale after the son’s shares 
hav e been attached and the creditor may proceed with the execu 
tion so long as the Official Receiver has not exercised the power 
of sale, Gopala Knshnayya v Gopalam, 51 Mad 342 54 M L J 
674 AIR 1928 Mad 479 in IC 505 A share in joint 
family property which can be attached and sold in execution is 
necessarily within the clutches of the Receiver, Munshtlal v 
Paspat Prosad 26 O C 384 On adjudication of the adult 
members of a Hindu family, however, 
Hindu Family Firm the share of a minor member does not 
vest in the Receiver, Sannvasi Charan 
v Krtshnadhan, 49 Cal , 560 35 C L J 498 26 CWN 954, 

PC Cf Sathtvasagam v Meenakshi, 14 L W 361 69 I C 
485 But in a Hindu joint trading family where there are one 
or more mirror rrrerrr&ers ami the manager is not the father and 
the adult members including the manager have been adjudicated 
insolvent, the power of the manager to dispose of the joint family 
property for debts incurred for trading purposes passes to and 
becomes exercisable by the Official Receiver so as to bind the 
minor’s shares. Official Recencr, Anantapur v Ramachandrappa, 
52 Mad 246 55 M L J 72* 28 L W 6oy AIR 1929 Mad 


166 1 14 I C 345 


Apart from what has been said above, tfc 
/ 
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section will not authorise the Receiver to deal with the estate 
of tile insolvent’s son, Shib Charon v Mahomed Ismail 2 Lah 
h J 401 6S I C 179 Cf Shambhu Diyal v Is*ar Satan 
AIR 1923 All 306 75 I C 597 , Saha} Narayan v II ajid 
Hussain, 49 I C 84S (Pat ) Upon bankruptcy all rights of 

action and all benefits arising out of the estate go to the Official 
Assignee All rights arising out of the 
10 Damages for insolvent’s contract vest m the Official 
breach of contract Assignee, and he alone can bring a suit 

to enforce such rights, Sa Dodtn \ 
Sptcrs, 3 Bom , 437 But the right to claim damages for the 
mjur> to the insolvent remains the insolvent’s property and docs 
not pass on to the Receiver, II 1 Ison v United Counties Bank, 
(1920) A C 102 Where a person, prior to his adjudication, 
became entitled to sue for damages for breach of certain con 
tract, his such right would pass on to the Receiver, Firm of 
Motharam Dowlatram v Gopaldas, So I C 141 The property 
of the insolvent vesting in the Receiver from the date of adjudt 
cation the insolvent cannot any more sue on a chose in action 
belonging to him, Ramaswami v Ramlmgam, 22 I C 6S? 

» ) Where pending a suit for specific performance, the 

defendant was declared an insolvent the Receiver was a ncccs 
sarj party and he has to execute a deed m pursuance of a decree, 
Purushottam v Ponnurangam (1913) M W N S97 15 MU 

9 2 9 21 IC 576 As to whose property a Railwa> Receipt is 

see Fakecrappa v Thtpanna, 3 S Mad , 664 30 I C 950 


Upon the adjudication of a malgtizar (under C P Tenancv 
Act), his Sir lands vest in the Receiver, 
Sir lands of Malguzar but not his occupancy rights, ShrtLtshan 
T r v Nagoba, AIR 1924 Nag 15S 

f ,1 c ? lualguzar of a village becomes an occupancy tenant 
01 the Sir land under sec 49 of the C P Tenancv Act, on his 
icing declared an insolvent and the Receiver is not entitled to 
^ni CS » IOn J US cultuat,n S «Khts m such land A Receiver 
cannot apply for sanction for the sale of the cultivating rights 

under 5 Str land as the r,ghts d0 not ' cst ,n ’ lmn 

W ,»>! , 1 . T? ,S Sect, , on I '<’noba \ 7 \ngardc, AIR t °’9 
n\i 54 ^ “dor this section an occupancy hold 

dealt 1 n< ? 1 ' est ,n the Receiver, and cannot be 

AH T ” C " C1 C ° l,rt - Ka ' U D « S ' G ”‘“ 43 

s '° "> A h J 43Q 63 I C S97 (F B ) In nen of the 
ft* -b’ 46 and 47 ° f ,tc Cho,a lf«ranir Tcnancj Act. 

iXStaf r r can , nM 1,15 hand;> ° n th = iio,,so ani 

8 U T i ? f T a S tnsohmt, KamaKhya Nan,„ , Ramsam, 
cL?* a,"?; ( '- rc •'* notes at p A 



fete 2S J THE iro\I\CIVL INsOJ \ 1- \C\ 175 

If the insolvent's propertv be an onerous one (c g a lease) 
the Receiver can elect either to accept 
11 Onerous propertv, or repudiate it If he elects not to 
e S a lease accept it, the lease docs not vest in him 

but continues to remain with the msol- 
’ ’ Act to incapacitate the insolvent 

■ Mahdeo v Jamaram, 17 N h R 

nanev is thus repudiated, the 
Receiver wall thereafter be precluded (or estopped) from claim 
ing anv benefit thereunder, Re (1 adslcy liettenson's Repre- 
sentative \ Trustee 94 L J Ch 215 , Parkinson v A r oel, (1923) 
iKBD 117 If the disclaimer of the tenancy takes place after 
temporary occupation of the leasehold property, the Receiver 
will be personalh liable to pav the rates or taxes payable for 
the same in the meantime Re Listec, (1026) 1 Ch 149 A 
monthly tenant of certain premises remained in possession there 
of after adjudication, which had vested the tenant’s interest m 
the Receiver, but the latter disclaimed all interest with the 
result that the tenancy was determined and the landlord was 
held entitled to get possession from the insolvent, Re Abu Baker 
Hajt, 48 Bom , 580 26 Bom L R 628 AIR 1924 Bom 513 
An Insolvents Court is competent to proceed against the 
land of an insolvent who is a member of an agricultural trtbe, 
Man) 1 v Girdhan I al 2 Lah “S 61 I C 664 For the position 
of an insolvent agriculturist xide notes under sub-sec (5) infra 
A compulsory deposit m any Govern 
Compulsory deposits ment or Railway Provident Fund is not 
m Provident Funds liable to attachment in execution of any-. 

decree , therefore, neither the Official^ 
Assignee, nor any Receiver appointed under this Act is entitled 1 
to, or can lay any claim on, any such compulsory^ deposit, vide j 
sec 3 of the Provident Funds Act, (XIX of 1925) See ' 
Secretary of State v Rajkumar, 50 Cal , 347 , also 21 A h J 454 
Vide also the notes and cases under the heading “Provident 
Fund” under sub sec (5) below A political pension does not 
vest in the Court or Receiver under this 
Po! tical Pension sub section Therefore an order direct 

mg the insolvent to pay the Receiver 
a portion of the pension is bad in law, Debt Prosad v Aatmr 
Alt, 12 O C 323 4 I C 14s » Harnam Das \ Faiyazi Begum 
20 A L J 172 Cf sec 4 of the Pensions Act, XXVIII of 
1871 But pensions allowed by Government for past services 
are “property” and therefore assignable, Lx parte Huggins, 

L R 2i Ch D 85 

Secret formulas invented by the insolvent for the manu 
facture of certain articles are part of the goodwill and assets 
of his business and therefore he is bound to communicate them 
to the Receiver, Re Keene, (1922) 2 Ch 475 (C A ) The right 
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to be indemnified by an Insurance Company is a chose in 
action, and vests m the receiver, see Hood s Trustees \ S U 
G Insurance Co , (1928) 1 Ch 793 

Where the insolvent for the purchase of goods entered into 
an agreement with a financier that he would deposit his sale 
1 roceeds to the financier’s credit, it was held on his bankruptcy 
that the agreement did not create any right of property in 
either the goods or the sale proceeds amounting to an equitable 
assignment such ns would be binding on the trustee in bant, 
ruptej Palmer v Carey, 95 L J P C 146 As to goods 
entrusted to a person for sale on commission ztde notes and 
cases at p i~ ante The Rangoon High Court has rccentlv 
ruled that such goods remain the property of the owner and 
do not pass to the Receiver on the bankruptcy of the com 
mission agent see Re Syed Kazim, ILR 5 Rangoon, 73 
Under subsection (J, an order of adjudication relates 
back to and takes effect from the date of the presentation of 
the insolvency petition so no interest passes to the transferee 
by a sale of the insolvent’s property after the date of such 
presentation though it is made before the date of adjudication 
order Sheonath Stngh v Munsht Ram, 42 All ,433 18 A LJ 
449 55 I C 941 


The property must be of the tnsohent, so a property, m 
tlie name of the insohent but not belonging to him, will not 
vest in the Receiver Similarly, a pro- 
P ro P crt > and perty held by the insolvent in trust for 
0 others does not vest in the Official 

c Assignee, In re Vardalaca 2 Mad , 15 

occ also Hashmat Bibi \ Bhaguan, 26 All , 65 , Sannyasi \ 
ii ulo ‘ h 42 Cal 2~5 Rc Nabadfop Ch Shaha, J3 Cal « 
Cl iiMil/i \ Pearson <i g2 o) I, R i Ch 24- But if the 
nso \cnt though not the full owner — has a disposing power 
over the property for his own benefit under sec 2 (1)— (d), the 
Clvcr h ,s hand on it for the purpose of distnbu 

bon see Sardarmal v Aramayal, 21 Bom , 205 , Nunna Seth 
"«rhHr a !’V' na 26 Mad • 2I 4 Where the property is hell 
not afrio/iHe/y m trust but only burdened with a trust, it may 
rSJSa-x , 0fricn J Receiver for the benefit of creditors 
, “M® ^, at A u ' Laishmanan, 54 MLT 272 27 L \V & 

" N 86 AIR -028 Mad % IC 7S6 -'s 

to acbutfnr property ud c ibid 

E »! Cl of i ;l , ' lr nPorlal,on of Iho doclr.no of P'°“‘ 

h ?' c soon abort, that the sons can be m'* 
f ? r . 5t,cl1 ot thc ,a *her s debts ns are not tainted rvitb 
immoralnj. s ec at p i 73 The result of it mar be to neerr 
c , 1 ’l\ s,r,cnt,on the creditors in two groups accordrC 
r 1 ebts arc moral and immoral and rateable pavmcnt oi 



Sec 2S ] tiie trownciu. insol\enc\ \ct i77 

one group onlv and not of the other with the funds raised from 
the son’s properties But there is nothing m the Act to 
prohibit the holding of a fund out of which certain debts of 
the insolvent father mav be paid ratcahU and not the others, 
Sita Ram v Bent Prosad 22 \ W N - 1097 84 I C 790 

Pending The question of pendenc\ of insolvent?} pro- 
ceedings has an important bearing 111 \icw of the fact that 
the bar agamst the institution of suits and proceedings applies 
only during such pendene\ Insolv cnc\ proceedings would 
be considered as still pending where the Receiver has not jet 
been discharged and the insolvent has not applied for and 
obtained his discharge, Jnanj 1 lfamooji \ Ghulam Hussain, 
i! SLR 20 47 I C 771 , Mohammad \ mjiib v Btjat Lal r 

2 O C 304 43 I C 262 A legal proceeding is pending as- 

soon as commenced and until it is concluded 1 e so long as 
the original Court can make order in the matters in issue or 
to be dealt with therein, 47 I C 7“i (supra) The phrase 
“Pendency of the Insohencj proceedings” must be construed 
with reference to the object of the enactment which is to 
present a general scramble of creditors for the assets, and this 
object is achieved when a final dtudend is declared and dis 
tnbuted and then the proceeding is 110 longer pending Firm 
0/ GoPal v Pahlu Mai q^LR ,4 dIC r It has been 
further held in this case that the fact of the postponement of 
discharge of the insoKent bv order of Court docs not con 
stitute pendency tide tbid The first part of the proposition 
enunciated in this case is quite intelligible but why pendency 
should not be co-terminous with discharge is rather difficult 
to appreciate At any rate the case of 9 S L R 34 has been 
dissented from m 12 S L R 20, supra Where an application 
for discharge is refused, the insolvency proceedings are to be 
deemed as still pending for the purposes of the bar created 
by this section, see 41 Bom 312 (so assumed) Cf 38 I C 519 
64 I C 54 This is also the view of the Rangoon High Court 
in Roue & Co v Tan Thean 2 Rang 643 84 I C 909, 
though in Mating Po Toke v Mating Po Gyi 3 Rang 492 
AIR 1926 Rang 2 92 I C 142 decided without reference 

to 2 Rang 643 it was said that “when the Court under the 
provisions of sec 42, refuses the discharge of the insolvent 
as far as that Court is concerned the proceedings have 
terminated ” It has recently been ruled b> that High Court 
that the proceedings are not terminated bj the refusal of 
discharge. Tan Seth Ke v C A M C T Arm 6 Rang 27 
AIR 1928 Rang iog 109 I C 769 Compare notes under 
the heading “Refusal of discharge” under sec 44, infra 
When the adjudication is annulled, ordraanlj , the pendencj' 
determines with such annulment although, the insolvency 
proceedings do not always stop at the moment of annulment, 
12 
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Jelhaji Perajt rtrm v Knshnaysa, 52 Mad 648 57 MLJ 

116 Vide notes under secs 37 & 43, infra , also AIR 19*9 
Mad 4S0 113 IC 550 The words “during the pcndeno 

of the insolvency proceedings” by reason of their position 
after "shall’* must qualify both the prohibitions, vie (1) that 
barring; remedy and (2) that relating to commencement etc 
But this view has not found favour in Ro&e & Co v Tan 
Thcan, supra Compare In re Da>arkadas, 40 Bom 235 1* 
Bom I, R 925 

No Creditor shall have any remedy etc After the 
order of adjudication the debtor’s property vests in the Receiver 
whose business ts to collect the assets of the insolvent and 
distribute the same among his creditors So, the creditors 
so long as the Reccner ts there, ought to look to him for th* 
rcpavmcnt of their debts as far as the debtor’s assets permit 
That is why this section refuses to give the creditors anj 
further remedv (other than what is provided here) against the 
debtor s property during the pendency of the insolv ency pro- 
ceedings without the leave of the Court, sec Lmgapfa \ 
Narashtma 27 I C 6 (Mad ) Seth Shcolal v Girdharthl 
AIR 1934 Nag 361 -8 I C 140 , Natesa Chclttar v 

Annamalai Chctltar 17 L W 319 32 M h T 157 AIR *9JJ 
Mad 48- 73 1 C 213 and why no suit is allowed to be brought 
after adjudication without previous permission of the Court 
/ inn Patina I al v Firm Ihranand, 8 Lah 593 AIR *9*' 
Lali 28 T02 IC 3" In fact the Insolvency Court has an 
exclusive jurisdiction to deal with the Insolvent’s estate and 
all the conflicting claims with respect thereto, Kochu Mahomed 
V Sankarahnga 44 Mad 524 40 MLJ 219 62 I C 4° 
ami the provision denying remedy to a creditor herein mant- 
is based on this cardinal principle Vtde notes under ^the 
heading The section confers no exclusive jurisdiction," a * 
p 31, ante An order of adjudication prevents an unsecured 
creditor from realising his debt except bv receiving a dividend 
under the Act Arunagtri Mudaliar v Kandasuatm, 19 k" 
418 (1924) M \\ N 331 AIR 1924 Mad 685 The creditor 
should not also commence any suit or other legal proceeding’ 
against the debtor without the leave of the Court, and on such 
terms ns the Court mav impose, TnmbaL v Sheoram, 5 NLJ 
144 a I R 1922 Nig 1 08 65 I C 941 So it Ins been held 
that a suit against an undischarged bankrupt in respect of 1 
debt mentioned in the schedule and of which notice was dul» 
served on the creditor is not maintainable utthout the lea“ e 
of the Insolvency Court Muhammcd Yakub v Dtjai Lai 2 ® 
O C 304 43 I C 262 But suits or proceedings institute* 
l>eforc the adjudication order, it seems, ma\ be continued *r c 
word "commence” m this section and the word "continue” 
^cs 29 and 59(d) lend support to this view Also sec /« ** 
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11 arj (iSSj), ^6 Ch D 13S (143) , Coin Re Berry Duffield 
\ II ilhams, {1S96) 1 Ch 939 The section does not contem 
plate interference with proceedings alrcidj pending Jcthalal 
\ Ganga Ram S SLR 325 29 I C 30 In an Allahabad 
case, however a cVeditor has been held to have no locus standi 
to continue an execution proceeding against lus debtor after 
the adjudication of the latter, (wobtnda Das v Karan Singh, 

40 All , rg~ 16 A L J 32 43 I C 072 This is perhaps 
going too far , the correct procedure ought to be to stay the 
proceedings under sec 29 In a Bomba v case [Bharaji & Co 
\ I asant Rao 31 BLR 9^1 AIR 1929 Bora 398] decided 
under the Presidency Towns Insolvency Act it has been held 
that where a suit is filed by a creditor against an insolvent 
after the order of adjudication and without the leave of the v 
Court, the suit is not necessarily to be dismissed as not mam 
tamable, bat mav be staved Permission to institute 3 suit 
does not necessarily imply permission to execute the decree 
obtained in that suit, Bijoi Inder \ Cltaran Singh 24 A L J 
755 98 I C 525 

The words 'any suit or other legal proceeding ’ in the 
section are as wide as the> could pos 
Other legal proceed sibly be and must be held to cover the 
mg cases where the object of the suit or 

other legal proceedings is to obtain any 
remedy against (1) the property ' or (11) the person’ of the 
insolvent in respect of a provable debt Cf AIR 1928 Lah 
258 107 IC 608 Therefore, after a judgment debtor has/ 
become an msolv ent the decree holder has no longer the right ' 
to attach his property , nor to sue for a declaration in respect * 
of it without the leave of the Court, Louis Dreyfus <5* Co v | 
Jan Mahomed 12 SLR 612 49 IC 121 On this principle 
it was maintained in a case that a suit by an attaching creditor 
under O XXI r 63 for a declaration that the attached pro 
perty belonged to the debtor though no remedy was sought 
against the property of the debtor was a suit in respect of 
what might be said to have been property of the insolvent 
within the meaning of this section, and therefore leave of the 
Court was necessary for the same Larasimmah v Donepudt 
Subramantam_. AIR 192.7 Mad 201 08 I C 446 But tins 
view has been reversed on Letters Patent Appeal see DonePudl 
Subramamam v psarasimmah 56 RI L J 489 AIR 1929 
RIad 323 119 I C 46, in which it has been held that a suit 
by an attaching creditor under O XXI r 63 C P C for a 
declaration that certain property belongs to the judgment 
debtor who has been adjudicated an insolvent 111 vvIikIi no 
relief is sought against the insolvent debtor but in lux fivour 
and to which neither the debtor nor the receiver is a m«-**sary 
party, cannot be held to be a suit falling under this recti 
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so as to require leave of the Court to be obtained before the- 
institution of the suit The section puts restriction onlj on 
such legal proceedings as would by its nature hamper or affect 
prejudicial!} the administration of the insolvent estate bv the 
Insolvenc} Court Unless the legal proceeding in question 
interferes with the Insolvency proceedings, there is no reason 
uh} the Insolvenc} Court should have control over its institu 
tion Similar!}, where a suit was instituted m respect of a 
provable debt without the leave of the Court, this section was 
held to constitute a bar thereto, Jnanj « Mamooji v Gm/jw 
Hussam 12 SLR 20 47 I C 77 1 , see also Mohamcd 
v Dijai Lai 43 I C 262, sc 20 O C 304 A suit bj the 
creditor (without the leave of the Court) for a declaration that 
a transfer made by the insolvent is fraudulent (under see 53 
T P Act) is forbidden under this section, Vasudeva v LaLshm 

II arayan 42 Mad 684 36 M L J 453 52 I C 442 A creditor 
cannot sue even a third part} for a declaration that his alleged 
propert} reall} belongs to the judgment debtor and therefore 
is liable to attachment as it amounts to claiming a remedy 
against the judgment debtor Raman Chetty v Ma Hmu 57 
I C 803 (Bur ) Likewise the attachment of the propert} of a 
judgment debtor b} a creditor ceases to have an> effect oft ' 
adjudication of the judgment debtor as an insolvent, inasmuch 
as all the propert} of the insolvent then vests m the Receiver, 
Gobmdadas \ Karan Singh, 40 All, 197 16 ALJ 32 43 
I C 672 Cf Balaknshna v Vceraragha a 45 Mad , 70 4t 
MLJ 314 (1921) MWN 775 69 I C 326 This section 
his no application when the "debt” is not provable under tins 
Act and the propert} m question is not the propert} of th* 
insolvent Jhunkoo Lai v Peary Lai 39 All 204 15 A I J 
49 38 I C 613 see also Ganga Prasad v Pi da All, 48 I C 
913 Ihralal v Tulstram AIR 1925 Nag 77 So I C 94® 
Arrears of rent falling due after the adjudication of the tenant 
do not constitute a proiable debt, and therefore a suit for their 
recover} is maintainable without the leave of the Insolvency- 
Court Kucr Behan v halka, 9 OLJ 157 67 I C 549 

It has been maintained that where no schedule of creditors 
is prepared and no notice of the proceeding is served on the 
creditors the insoUcncv proceedings would be no bar to a 
creditors suit to recover the amount of his debt, Dcs R&I ' 
/hircni Cl and 60 I C 58S but this view is not warranted by 
an> thing in this section 

bub-section (2) does not apply to an} suit or proceeding 
under the Agra Tcnanc} \ct so a suit for rent can be mam 
tamed and a decree therein executed notwithstanding an} action 
taken m the Insolvenc} Court Ah Ahmad \ IUu Ralan I K 

339 (Rev ) Sec also Parboil \ Shyam RtLIi. 41 All 29® 

20 ALJ 147 66 I C 214 
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It should however be noticed that an adjudication order 
does not operate as an absolute staj of all proceedings It 
•simplv attaches a condition precedent to the institution of a 
■suit nameh, the obtaining of leave to sue from the Court 
Compliance with this prelirainarj requisite does not involve 
a sta\ of proceeding within the meaning of section 15 of the 
Indian Limitation Act , so a plaintiff going to sue the insolvent 
-on a pronote cannot for the purposes of limitation deduct the 
■time during which the m^olvencj proceedings were pending 
•on the plea that his suit was staved, Rama Swami v Gobtnda 
42 Mad , 319 36 M L J 104 49 I C 625 

Under sub section (6) below the position of a secured 
creditor is not affected by the provisions of sub section (2) 
■The right of a secured creditor either to commence a suit or 
to proceed with the suit and to proceed with the execution of 
his mortgage decree is not taken awa> bj the admission of an 
insolvencv petition or t>3 the adjudication of the mortgagor as 
an insolvent, Official Receiver, Coimbatore \ Palantsuami 
* Chcti 3 48 Mad , 750 (1925) MWN 672 49 M L J 203 
AIR 1925 Mad 1051 SS I C 934 

Where one of two mortgagors becomes insolvent and the 
other is not the decree holder cannot 
Further or personal be granted a further decree under O 
Decree xxxiv, r 6, but he can only prove his 

debt in the insolvency proceedings, 
Mamraj v Bn] Lai 34 All , 106 8 A L J 1241 The reason 
for this view is that a decree under O 34, r 6 is a remedy 
■within the meaning of this section But it is respectfully sub 
mitted that the obtaining of a further decree is neither a new 
proceeding nor a remedy against the debtor’s properly The 
decree holder may get such a further decree, but he should 
look to the Receiver for satisfaction of the decree — of course, 
rateably The decision in 34 All , 106, in our opinion, seems 
to have gone too far The correct view in this matter appears 
to have been taken by the Lahore High Court which has ruled 
that an application under O xxxiv, r 6, C P Code for a 
personal decree is not a new proceeding but a continuation of 
the original suit, and does not come under the bar of this 
■section, Ktshen Chand v Solianlal, 2 Lah 95 3 Lah L J 
126 59 I C 610 Nor is the issue of a personal decree to the 
•mortgagee the grant of a remedy within the meaning of the 
section Ibid The absence of a decree under O xxxiv, r 6 
•will not m law debar a creditor from proving his debt in 
insolvency proceedings All that is necessary for the purpose 
-of insolvency proceedings is to prove the existence of the debt, 
Babu Lai Sahu v Krishna Prosad , AIR 1925 Pat 438 
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This section does not present a creditor from suing the 
debtor’s surety even if he has dehberately refrained from 
proving his debt in the insolvency proceedings, Gopal v 
7 N L R 122 11 I C 911 This section docs not stand m the 
way of a creditor, who lends money to an insolvent alter adjuUi 
cation and consequently unable to prove it m insolvency, 
he wants to bring a regular suit for recovery of his ' “°“0» 
Htralal v Tulstram, AIR 1925 Nag 77 g o I c 1 

words "No creditor” are wide enough to disable even the pen 
honing creditor who cannot, therefore, execute his decree m 
the ordinary way, Gourt Dntt v Shanker Lai, i4 A“ > 35 
Cf 30 Bom LR 455 109 IC 152 The word “creditor 
here means only a creditor as defined in sec 2 [a) of «ie ac 
and does not include a secured creditor, Official Rece 
Coimbatore v Palamt Suanu, 48 Mad , 75° ( x 9 2 5) 1 1 

672 49 M L J 203 AIR 1925 Mad 1051 88 I C 934 

A suit for arrears of rent by the landlord is maintainable 
against bis insolvent tenant, Kalka Das v Gajju Stngn 43 
All, 510 19 A L J 439 62 I C 897 (PB)-ovcm.l.»? 
Raghubtr v Ram Chandar, 34 All 121 8 ALJ .i». 

I C 927 If the provisions of this Act do not bar the landiora s 
suit against his tenant before a Revenue Court under the 
Tenancy Act it necessarily follows that they will not °a 
proceeding in execution of a decree before such Court, r aro 
v Shyam Rtkh, 44 All , 296 20 A L J 147 66 I C 244 
Ah Ahmad v Brt] Ratan, L R 3 A 339 (Rev ) But see 
Govmda Ram \ Kutij Behan 46 All , 39 g (4 og ) * ” : 

A L J 217 which has held that in a suit for profits m 
Revenue Court brought b> the assignee of the profits W 
had accrued due to a co sharer (the co sharer having made 
assignment after his adjudication) a plea can be taken in 
Revenue Court that nothing passed by the assignment as 
insolvent’s assets had vested in the Receiver Where °uc 
several co tenants becomes an insolvent, the remaining tena 
arc not entitled to plead in abatement and a suit for ren 
the landlord 15 maintainable against them “Replication to 
plea of non joinder that a co contractor was discharged > 
bankruptcy or an order of discharge was a perfectly good rep 
cation to a plea in abatement,” Amnta Lai \ Narain Chan T • 


30 C L J , 515 (51-) 53 I C 973 . 

The property of an insolvent inherited from his decease 
father like his other properties vests in the Receiver ana 
immune from execution and this immunity attaches to 
property even when the execution creditor got bis dec 
against the deceased father, Gadt Lahshmc NarashtmaU 
Ptllalamarrt Jaganadha , 18 MLT 147 30 I C 256 * 

reason for this rule is that the debt of the deceased tatnc 
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constitutes no charge upon his property 'o ns to prevent his 
heir from disposing of it T cerasokka Raju v Paptah 26 Mad , 
*•92 15 ML J 25S 

A father was joined as a necessary partv , but no relief was 
actual!} sought against him but onl} against the sons The 
plaintiff did not seek relief against anv of tlic properties which 
had come into the hands of the Receiver , held the suit was 
maintainable and the joining of the Receiver as a part} would 
have Leen sufficient to cure anv irregulantv Sambhtt Diyal 
\ IsTiar Satan \ I R ig^} All job “5 I C 59“ 

Where an unpaid vendor instituted a suit against Ins 
vendee for a lien on the property sold and the vendee became 
an insolvent before the vendor got a decree without impleading 
the Receiver it was held that the decree did not bind the 
Receiver and the sale in execution of such decree did not 
prevail against the sale b} luni Mo L shag mi am Su bra mama v 
Ramkrtshna 42 MLJ 426 16 L W 43 AIR (1922) Wad 

jjS o IC 35“ Where in an execution case it was settled 
bv amicable arrangement that the decree holder will allow 
payment bv instalment on the judgment debtor furnishing sccu 
nt} and a consent order was drawn up in accordance there 
with the order will be given effect to notwithstanding the 
subsequent banhruptcj of the judgment debtor Allan Bros v 
Shatk Jooman 2 Rang 63 AIR 19 5 Rang 189 4 Bur 

L J 3’’ 8 3 I C 291 

Suit against individual partner in case of adjudica- 
tion of Firm Honda Ram v Chiman Lai cited at p 164, 
ante 

Question of notice Sub-section (2) does not saj 
whether the prohibition prescribed by it is limited onl} to the 
creditors who have got notice of the insolvencj proceedings 
or not Though the general words of this sub section do not 
warrant such a restricted interpretation still in an Oudh case 
it has been held that the prohibition affects onlv the creditor 
tainted with notice of the insolvency proceedings and does not 
appl> to those creditors to whom no notice has been given Fida 
Husain v Collector of Shahjahanpur 1 O C ->67 25 I C - o8 

Arrest The section docs not say anv thing as to the 
arrest of the insolvent in execution of a decree It should be 
ndeed t’na't under fne kef t <ft 1907 t*ne adjudicated insolvent 
enjo}ed an immumt} from arrest but under the present Act 
this immumt} has been taken avvav and the old provisions 
about the insolvent s release have been deliberatelv omttted 
>.tde notes at p 161 ante also read the learned article 
in AIR 1926 Journal 75 So under the existing law 
t a judgment debtor is not normally immune from arrest or 
detention 111 execution of a decree until he has obtained a 
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protection order from the Insolvency Court, Haveh Ram v 
/amtndara Dank, AIR 1929 Lab 453 117 I C 373 Set 
also Mahomed Roshan v Mohiuddm, 31 Bom L R 206 
AIR 1929 Bom 135 118 I C 791 The mere adjudication 
of a judgment debtor as an insolvent does not pre\ent his 
arrest in execution of a decree obtained against him Under 
the old Act (of 1907) the insolvent was entitled to get protec 
tion from arrest upon his adjudication, and if he was adjudicated 
under that Act, bis such right will not be abrogated by the 


operation of the new Act, Solayappa Natcker \ Shunmuga 
sundaram, 50 MLJ 237 A I R 1926 Mad , 510 ^ 
M W N 281 93 I C 3 See also Radhey $htam v Mohammed 
Taqi, AIR 1923 Oudh, 36 72 I C 911 "If it had been 
the intention of the Legislature to protect insolv ents, the pro- 
visions of sec 31 which permit an insolvent to applv to the 
Insolvency Court for a protection order, would have been 
superfluous," Hart Ram v Sn Knshan, 49 All 201 25 ALJ 
iS2 AIR 1927 All 418 100 I C 320 Read the very 
learned comments on this case m A I R 1928 Journal 38, at 
P 39 There is no provision m the Act to pass orders to pro 
vent the arrest of a petitioner pending the hearing of an 
insolvency petition, Jcuraj Khar eat alia v Lalbhat 30 CW^ 
834 AIR 1926 Cal ion 96 I C 131 , Kishan CliatiA \ 
f P Sassoon 81 P \\ R 1910 81 P L R 1910 7 I C 35* 
Under the law as it stands now, the Creditor can, proceed to 
arrest an insolvent in execution of his decree as if no adjudica 
hon had taken place, Han Ram \ Sri Kishan, supra , Radhdey 
Shtam v Mohammad Taqi, supra In a Lahore case, howev e b 
it has been held that a decree holder is not competent to take 
out execution against the person of the insolvent judgment 
debtor without obtaining the leave of the Court, Arm Pratap 
Stngh v Arm of Meua Singh AIR 192S Lah 258 107 I c 
608 Comp Tan Sheik Ke v C A M C T Arm, 6 Rang 
*7 A I R 1928 Rang 109 109 I C 769, which virtual!' 

takes the same view Where arrest is allowed the Court 
should gi'c its reasons in order to enable the appellate 
Court to scrutinise the propriety of the order and of the 
^crcised m making it, MuUapall, Gopalan v 
Koppolhil Gopalan 22 LW 202 AIR 1925 Mad 9 T 5 
ti925) M W N 612 91 I C 31 Where other remedies are 
open to punish the insolvent, an order for personal seizure or 
arrest is not proper, N agoremull Modi v Lachmt Narain 4^ 
'y'J 531 AIR 1929 Cal 144 113 IC S54 The object 
jvLt*? 0 55 (U of C P C is to give the debtor time to apply to 
vency Court but if an insolvency proceeding has already 
been started there would be no sense in giving him further 
tune Ktshan Chand \ E D Sassoon, 7 I C 351 As 

to the insolvents liability to be arrested after the termination 
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•of the insolvency proceedings bv an order of refusal of dis 
charge , sec Mating Po Tokc \ Maung Po Gyt, 3 Rang 492 
AIR 1926 Rang 2 02 I C 142 Before the immunity from 
protection is taken away from the insolvent b\ an order of lits 
arrest, a notice must be served upon linn to show cause why 
Be should not be arrested, Scshaiyangnr \ Venkata Chalcm, 5 
T\V 220 31 I C is 

Suits and appeals by or against Insolvent The insol- 
vent’s right of action, unless it be a 
Those by the insol “bare right to sue” (as for instance in 
vent the case of Personal injuries or the like) 

passes to the trustee Cf Motiravt 
Daulatram \ Pahlaj Rat, AIR 1925 Sind 159 80 I C 141 
But if the trustee does not interfere, the insolvent can, of 
course, carry on the action, subject to an obligation to make 
over the amount to be recovered in the action to the trustee* 
Cf Omar Bahadur \ Khaja Muhammad AIR 1Q24 Pat 
< 56 - 70 I C s6 U’adfing v Ohphant, (i8~s) 1 Q B D 145 , 

Buchan v Htll (18SS) \\ N 233 See also the cases cited it 
pp 165 66 But the right to claim damages for inqnirv to 
Person or Refutation of the insolvent does not pass to the 
trustee in bankrupts but remains in the bankrupt ll'ilson 
v t nited Counties Bank Ltd L R iQ'o \ C 102 In India 
there is a conflict of opinion with res 
Conflict of opinion pect to this question In Kris to homul 
v Suresh Chandra 8 Cal 556 12 

CLR 253, a prior purchaser from an undischarged insolvent 
was held to have priority over a subsequent purchaser from the 
Official Assignee This view was approved in Sriramulu v 
Andalmal, 30 Mad , 140 17 ML J 14 In Ramanath Iyer 
v A agendra 45 ML J 827 (following 30 Mad 140) the 
insolvent’s right to maintain a suit in respect of after-acquired 
property was conceded For a contrary view see Rowlandson 
v Champion , 17 Mad ,21 , A B Miller v Abinas Chandra 
2 OWN 372 Vide the notes and cases under sub-sec (4) 
under the heading “After acquired property ” The Patna High 
Court has held recently that a person who has been declared 
an insolvent cannot, while his estate is in the hands of the 
Receiver, maintain a suit in his own name, even though the 
Receiver has. refused. to hr.uug, such. a. s nit., KW/if'tt U.atvujK 
v Ajmal Hossain, 54 I C 699 Cf Umar Bahadur v Khuaja 
Muhammad, AIR 1924 Pat 667 79 I C s6 The Madras 
High Court concedes that bankruptcy entails civil death and 
loss of right of action on the insolvent, but maintains that such 
disability does not take away the insolvent s focus standi to 
prosecute an appeal against a decree or order made against 
him, Konda Ptllai v Didmant Ramchandra (1921) M W M 
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535 13 I* W 616 62 I C 854 Vide 
Those against the m 31 Bom L R 357 118 I C 252, Cited 
solvent at p 165, ante As to the insolvent’s 

right to maintain a suit to set aside a 
fraudulent decree, see Andrew Rozano v Ebrahim Serang, 4S 
Bom , 583 26 Bom L R 695 As regards suits etc against 
the insolvent vide under the heading “No creditor shall have 
any remedy etc ” 

Leave of the Court The provision about the leave of 
the Court has been enacted for the purpose of enabling the 
Court to keep a proper control over the administration of the 
insolvent estate, Lomu Dreyfus v Jan Mahomed, 49 I C 421 
A suit against an insolvent without the leave of the Insolvency 
Court is not maintainable, Majidan v Chatm Mai, no I C 3°° 
A creditor’s suit is not absolutely forbidden under this section , 
iC may, however, be commenced with the leave of the Court 
Cf Balmukand v Birj Lai, 36 I C 1024 (All ), Ismailp v 
Manghanmal, 5 SLR 80 12 IC 622, Rama v 

Crobtnda Swami, 42 Mad , 3x9 25 JILT 247 49 * C 020 

The “leave” to commence a suit should be obtained before 
the institution of the suit and cannot be obtained subsequently 
to its institution, Jtvanjt Mantoojt v Ghulam Hussain, 47 | ^ 
771, Trtmbak v Sheoram, 5 NLJ 144 AIR 1922 Nag 
10S 65 I C 941 19NLR 126 Cf 52 MLJ 53(n) , 
Darkadas, 40 Bom 235 17 Bom LR 925 This means that 

the necessary leave is a mandatory condition precedent to the 
institution of a suit, Cuddappa Ghousc Khan v Bala Subba 
Routher, 51 Mad 833 53 MLJ 412 (1928) M W N 122 

26 L W 318 AIR 1927 Mad 925 105 I C 109, and that 

the initial absence of leave cannot be condoned or does not 
become unnecessary because the insolvency proceedings arc 
annulled subsequently, Ponnusami Chettiar v Kaltaperiintal, 
AIR 1929 Mad 480 113 IC 550 For a contrary VJ e ^ 

see Firm of Gopal Das v Pahlumal 9 S L R 34 30 I C 3"> 

in which it has been held that a suit instituted without leave 
cm be validated by obtaining leave subsequently It seems 
that if a person institutes a suit, without previously obtaining 
the necessary leave lie should apply to the Court in which 
Ins suit is pending for leave to continue Ins suit see 
Cuddappa Ghousc Khan s case, supra Objection as to 
want of leave can always be waived, P»aTasimhavt ' 
Donepudt Subramamam AIR 1927 Mad 201 98 I C 44 6 

So a decree obtained without leave 
Pffect of want of will not be a nullity. Ibid Absence 
of the necessary leave docs not cut ot 
the root of the Court’s jurisdiction to 
entertain the suit Donepudt Subraman^am \ Nune Kara 
stmham 56 MLJ 489 AIR 1929 Mad 323 119 I C 46 
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In consequence the decree made in the suit docs not become 
a nulhtv and cannot be challenged m a subsequent suit 011 the 
ground of want of leave /hid The Court can give lea\e onl> 
to commence a suit It cannot give leave to continue a suit 
which has been instituted contrm to a rule of law Jnanjt 
Mamocji \ bhularn Hussain 4- I C 771 , Umar Short f v 
/uflla Prasad \IR nr 4. Nig 00 "9 IC 662 Permis 

sion to institute a suit docs not co\cr permission to execute 
the decree obtained in such suit igunst the Receiver, Btjaj 
Indcr Stngl \ Charan Sin ah ■UR iq- 6 All 640 24 A L J 

“35 oS I C 525 But see Sola\aPpa \aickcr v Shunmtt 
gasundaram 50 MLJ 2 (196) MW N 2S1 AIR 

19 6 Mad 510 0 o I C 3 — following \afcra Chettiar v 
4 nnamafai Cl etHar AIR 19.3 Mad 48“ 32 MLT 157 

I" L W jig - I C 21^ in which it has been held that after 
adjudication and before discharge all creditors whether on 
the schedule or not are prohibited from taking execution 
proceedings against the person and propertv of the insolvent 
except with the leav e of the Court W here the creditor pro 
Poses to execute his decree at his own cost and risk and upon 
an undertaking to hand over to the Receiver all moneys 
realised in execution for the benefit of the general bodj of 
creditors the leave should be granted Kailas \ Kantiram 3~ 

^ C 99j (Cal 1 W here no schedule of creditors is prepared 
nor notice of the msolvencj proceedings served on the creditor 
the latter will not be precluded from bringing a suit against 
the insolvent to recover the amount of his debt Dcsraj v 
Dunm Chand 60 I C 5SS (Lah ) There is no prohibition 
m the Act to a creditor going on with a suit or proceeding 
already pending at the date of the adjudication Ashghan 
Bcgam v Muhammad I usuf 61 I C 534 

Where during the pendencj of the insolvency proceedings 
but before the adjudication order a creditor in execution of 
his decree gets his debtor s properties attached and sold he ✓ 
is entitled as against the Receiver to the benefit of the pro 
ceeds of execution of his own decree Srtcl and v Muran 34 
AH 10 A L J 25 16 I C 183 See also Badri Das v 

SI eonath 28 I C 816 but if the property be simplj attached 
and not sold the creditor will have no urionty over the 
Receiver Frederick v Madan C opal 9 Cal 42S F B See 
also Soobul Chunder v Russick f all 15 Cal 02 The case 

of Srtchand v Muran 34 All 628 seems to have been decided 
under old sec 24 (now sec 51) without reference to the pro 
vision that an adjudication order takes effect from the date of 
presentation of the insolvency petition Fven that sec 34 
has been modified b> the substitution of the words the date 
of the admission of the petition in the place of the the 

order oj adjudication occurring in the old section The 
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case of Snchand (34 All , 628) is therefore no longer good law 
Cf Sheonath Singh \ Munshtrant, 18 A L J 449 55 I C 941 
A third person who is not a creditor of the insolvent, but 
who claims adversely to him, is not 
Where leave not affected by this section, and is not 

necessary therefore bound to obtain leave of the 

Court before suing the Receiver, Hahma 
v Mathradas Ramehand, 10 SLR 179 40 I C 122 

By reason of sub sec (6), a secured creditor is free to 
institute a suit against the insolvent without leave of the Court, 
Baj Kashi v Chunrial 31 Bom LR 1190 AIR 193° Bom 
11 122 I C 857 Leave of the Court is not necessary as a 

condition precedent to the institution of a suit for the recover 
of a debt which is not provable in insolvency , Sisrani v R am 
Chander , [1930] ALJ 350 


Receiver if bound by decree against Insolvent A 
decree obtained against the insolvent is not binding upon the 
Receiver in insolvency There is always the possibility of its 
having been collusive between the parties when the judgment 
debtor would not have cared what the amount of the decree 
against him was, Shahamat Ah v Rahim Bux, L R 3 A 43^ 
Cf Kalachand Banerjt v Jagannath Marwart, 54 I A 190 54 
Cal, 595 31 CWN 741 45 CLJ 544 29 Bom LR 

882 25 A L J 621 52 MLJ 734 AIR 1927 P C 108 

101 I C 442 (P C ) in which it has been held that a foreclosure 
decree without impleading the receiver is not res judicata 
against him But where during the pendency of a mortgage 
suit the mortgagor is adjudicated an insolvent and a preli 
xninarv decree is made without impleading the Receiver, uho 
is brought on the record subsequent to the preliminarv decree 
and suffers a final decree to be made without objection, the 
decree will not be invalid on that account, Kandasamt Chethar 
v Jayapandi Athtthcr 26 L W 47 AIR 1927 Mad 609 
101 I C 78 The receiver is not bound by any decree creating 
a charge on the bankrupt’s property, subsequent to his adjudi 
cation Tulsx Ram \ Mahomed Araf, AIR 1928 Lah 73^ 
109 I C 373 Comp Natner Rowther v KuPpai Ptchat 
(1929) MW N 16S AIR 1929 Mad 609 

Absence of leave does not render decree a nullity * 
Ilic fact that no leave is obtained for a suit under this section 
does not render the decree in such suit a nullity, where no 
objection was taken to such want of leave Narasimmah ' 
Donepud 1 Snbraniamam, AIR 1937 Mad , 201 9S I C 44^ 
But in a Nagpur case it has seen held that the permission 
of a Court to sue is contingent on the suit being brought ana 
cannot be given afterwards and the proceedings started without 
such permission are ultra tires and do not constitute res 
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]udtcata Trtmbak \ Shcoram, 5 XL J, 144 AIR 1922 Nag. 
10S . 19 N L R 126 65 I C 941. 

What this section does not bar The prohibition in 
clause (2) does not affect the creditors who have no notice of 
the insoivcncv petition, 17 O C 267 25 I C 70S The 

correctness of this mcw is open to grave doubt, see at p 183, 
ante It docs not affect also an attachment before adjudi- 
cation, 1/ad /mi v Khtltsh, 42 Cal , 2S9 30 I C 82 , where 

no schedule of creditors has been prepared, the insolvency 
proceedings wall be no bar to a suit bv the creditor, Des Raj 
v Dam Chand 60 I C (Lab ) Tins section does not 

prevent a creditor from suing the debtor’s surety even if he 
has deliberated refrained from proving his debt m the 
msodenev proceedings, Gopal \ Ganpat 7 XLR 122 ti 
I C 91 1 It does not prohibit the continuation of a suit or 
a proceeding already pending at the date of adjudication, 
Ashgart Bcgam v l/n/iain»»iad V usttf, 6i I C 534 Where a 
bond stands in the name of a person but really belongs to an 
insolvent, the former wall not be prevented from suing on the 
bond bv this section if the Receiver does not interfere, Mantk 
Rao v \urhassan AIR 1923 Nag 376 SS I C 254 The 
section does not bar a suit for rent under the Agra Tenancy 
Act, AU Ahmad \ Brtj Ratal 1 LR 3 A 339 (Rev) The 
bar of this section does not operate when the debt is not 
provable under *ec 34, Kesheorao v Goitndrao 68 I C 340 , 
see Behaulal v Kalka 9 OLJ 157 The insolvency of a 
judgment debtor does not Tender it incompetent for him to 
continue the proceedings b> way of appeal, Kondapalli v 
Dtduiant, 13 LW 616 (1921) MWN 535 62 IC 854 

Nor does it incapacitate him from serving an ejectment notice 
on his tenant, Rangat v Deokmandan, L R 5 O 77 A 
person seeking to set aside an ex parte decree against him 
can proceed with his suit, notwithstanding the fact that 
during the pendency of his suit he has become an insolvent, 
Ashgart Begam v Muhammad Yusuf, 61 I C 534 As to the 
power of the insolvent to maintain a suit in respect of property 
devolving upon him subsequent to adjudication, see the cases 
at p 194, tnjra The jurisdiction of a Civil Court to try a 
suit in respect of a debt or liability incurred by an insolvent 
after the order of an adjudication is not barred by the provi- 
stems th.'s section, ffentteJ v Tnhemm ss N L It szS 
AIR 1925 Nag 79 Sub sec (2) would be no bar to an 
application in execution, Mating Po Toke v Mating Po Gyt 
3 Rangoon, 492 It does not bar a suit for rent I\alka Das 
\ Gaiju, 43 All , 510 62 I C 897 (FBI 

Sub section (3) : Reputed ownership For the pur- 
poses of sub-sec (2) all goods in the possession order or dis- 
position of the insolvent on the date of the presentation of 
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the insolvency petition, by the consent and permission of the 
true owner, and of which he is the reputed owner, shall be 
deemed to be the insolvent’s property , see Ex parte H aiktns, 
LK S Ch App 520 , also Joy \ Campbell, (1804) r Sch & 
Lef 328 , Powell’s case, (1929) 1 Ch 137 This rule of law 
is akin to what we ordinarily call the rule of Estoppel, and 
is embodied in the Act for the purpose of checking dishonest 
attempts to obtain false credits. Colonial Bank v IVhtnnev, 
(ifaS6) 11 App Cas 426 (440) , also (1885) 30 Ch D 2S1 It 
is probably the only instance in our law in which the property 
of one man is made answerable for the debts of another roan, 
Ibid Consult Sharman v Mason, (1899) 2 QB 6~q 
discussed in In re William Watson & Co, (1904) 2 K.B 
754 Where the true owner allows the goods to pass off as 
belonging to the insolvent it is but just that the goods should 
be available for the benefft of the creditors So it has been 
held in an old Calcutta case that “where goods are in the 
order and disposition of any person under such circumstances 
as to enable him by means of them to obtain false credit, 
then the owner of the goods, who has permitted him to obtain 
false credit, must suffer the penalty of losing such goods for 
the benefit of those who have given the credit ” In it 
Marshall, 7 Cal , 421 , Boileau v Miller, 10 C L R 59* ( on 
appeal from Cnl 421) , see also Ex parte Wingfield, LR 10 
Ch D 591 Re Divarkanath Mitter, 3 Cal , 58 , see also 
Maclcod \ At l abhoy, 25 Bom , 559 (665) The property must 
be in the order and disposition of the debtor, otherwise the 
abo\e doctrine Will not apply For instance, the insolvent 
assigns a debt and the assignee gives notice of the assignment 
to the person owing the debt , this notice by the assignee will 
take it out of the order or disposition of the debtor, Panto 
thaiehi v Bhasyam 25 Mad, 406, following 2 Bom, 542. 
infra and followed in Mercantile Bank v Official Assignee, 
39 Mad 250 See also In re Morgan, S Cal 633 Similarly, 
where the insolvent consigns goods to a person and makes 
over the nil nay receipt to him, the goods are no longer in 
tile possession order or disposition of the insolvent, ralecrtippa 
\ Thtppana, 3 S Mad, 664 30 I C 950 Where certain 

shares belonging to a debtor were transferred to another 
person without any transfer deed or without any notice to 
the company , it was held that these shares were in the order 
and disposition of the debtor and upon Ins insolvency, vested 
m the Official Assignee, Bhutan Mulji \ Kaiasu, 2 Bom, 
542 The goods which the insolvent agrees to part with before 
the order of adjudication and for which he had received con 
si deration though still in his possession pending dchverr arc 
not in the order or disposition of the insolvent. Re Banstdhar 
nhe,,r >. 2 Cal 359 By reason of sec 2S (6), the doctrine of 
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reputed ownership or this clause cm Ime no operation to 
affect the power of a secured creditor Therefore the principle 
that if tl e mortgagee allows the mortgaged goods to be in the 
pos«e«sion of the mortgagor until the litter’s bankruptev the 
goods pa«s to the Receiver will not apph Shamlal \ 
Planvtdra \alh \ I R icr, Oil 332 7’ I C 46” The 

principle of tins case will be \cr> 

II re purchase m < itcm important with respect to goods or 
articles purchased on litre purchase 
sislcm In rnglmd an inference of ownership maj arise in 
respect of articles found in the possession of the bankrupt 
thoigh on a lure purchase agreement «ce Rc Kaufman Segal 
and Demi, (10't) 2 Ch 89 For a contrary new see Ex 
Parte Emerson 41 L J (X B ) 20 In India the rule of 

S/iawfal v Fhantrtdra hath supra will apph in such a case 
and the Recencr 111 bankruptev gets no advantage from the 
transaction It Ins been pointed out nlso in Molt Ram v 
Rodvell 21 ALJ 32 AIR 1923 \ 1 I 159 that sub sec (6) 
clearlv shows that no propertv over which a secured creditor 
has a legal charge shall be affected b\ sub-sec (3) Posses 
sion order or disposition of the insolvent must be in relation 
to Jits trade or business Therefore where an insolvent 
purchases a pleasure motor car ’ on hire and purchase s>stem 
primarily for his pniatc u«e though he occasionalh uses it 
for business purposes (for which there is no consent) the 
Receiver apart from the rule in Shamlal s case (supra) gets 
no preference over the vendor see Iamb v II right & Co 
(1924) iKB 85- Cf al'o the provision of sec 38 (c) of the 
Bankruptcy Act 1914 and the cases thereunder Also see 
Re Collins (1925) 1 Ch 556 Re Wethered, (1926) 1 Ch 167 
The point of time (112 the date of the presentation of the 
petition) with reference to which the question of reputation is 
to be regarded should also be taken note of Cf 
slburrabammal v Official Assignee 47 Mad 2 15 Possession 
order or disposition bj an insolvent in order to defeat the 
title of the true owner must be actual possession or disposi 
tion etc apparent possession is not sufficient Ex parte 
National G A & Co (18 8) L R 10 Ch D 40S If the 
Property be in the actual possession and reputed ownership of 
the debtor, it will not cease to be regarded as his propertj 
simply because the true owner has kept a watch over it In Re 
Broun t 12 Cal 629 But a bona fide demand of possession 
by the true owner completely negatives the hypothesis of 
bankrupt’s possession aith the consent of the true owner 
Ex parte Hams (18 2) 8 Ch App 48 Ex parte 

Montagu (i8"6) x Ch D 534 Where the circums 
tances of a case show that the true owner has resumed posses . 
sion or withdrawn his consent there is no room for the < 
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operation of the doctrine, 10 Ch D 408, supra Where a 
bond stands in the name of a sou, and there is no evidence 
as to the source of the consideration monej or of its existence 
on the date of adjudication, there is no presumption of owner 
ship in the insolvent father, Mantk Rao v Nurhassan, AIR 
1925 Nag 376 88 I C 254 As to the mode of ascertaining 
whether an> particular debt sustains the character of a debt 
due to a bankrupt in the course of his business, see Re 
Wethercd Ex parte Salaman (1926) i Ch 167 (174, 175) 
Holding the propertj as a mere commission agent will make 
the owner a reputed owner, Cf Official Assignee v Zolltloffer 
& Co , 6 Bur I, J Q , Re Murray , 3 Cal , 59 

The real test for the doctrine is whether the reputation of 
ownership or the visible possession of 
Test tor the Doctrine the property has enabled the insolvent 
to get false credit, as it is on this 
principle that the whole doctrine is founded Cf Fresency v 
Wells, (1857) 26 I, J C P 129 Thus, where a commission 
agent gets credit for the goods entrusted to him for sale, this 
doctrine will apply In re Messrs Kadtbhoy Ismailji, 5 S L R 
78 11 I C 14 Cf Re Syed Kazim, 5 Rangoon, 73 Mere 

possession cannot raise a reputation of ownership, Ex {'arte 
Watkins LR 8 Ch 520 Cf Simons & Co v Durand 

1 rustce, 97 L J K B 537 The Court is bound to come to 

t ' r conclusion that the inference of ownership which would 
le drawn by the public is not merely one that will probably 

arise but is one that “must” arise. In re Kaufman Segal c 

Dotnb (1923) 2 Ch 89 The operation of the doctrine may 
be excluded by special trade customs, In re Ford, Ex Parte 
The Trustee (1929) 1 Ch 134 97 LJ Ch 334 The 

circumstances that have been stated in sub-sec (3) os pre 
judicmg the true owner are all gucs* 
Onns of Proof ttons of fact and the onus is on the 

Receiver claiming the property to shove 
that those circumstances exist, so as to warrant an imputation 
of ownership to the insolvent, Cf Ex parte Watkins, In rt 
Couston (1873) 8 Ch App 520 , In re William Watson & 
Co (1904) 2KB 753 (-56) See also Mamfc Rao v 
Hasan, \IR 1925 Nag 376 88 I C 254 , In re Young 

JIamilton & Co (1905) 2 K B 381 (390) 

The doctrine embodied in this section applies only res* 
pect of goods or chattels Fixtures 
, futures are not arc not goods and chattels and there* 
s s fore the doctrine of reputed ownership 

does not applj to them, Macleod v 
htkabhoy 25 Bom , 659 3 Bom I, R 426 , Horn \ Baltr 
(*8oS) 2 Smiths L C nth I'd 232 The fact that fixtures- 
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are removable bj a tenant makes no difference , thej are still 
fixtures, to which the doetnne docs not applj [Ibid) Fixtures, 
which are not immo\eable property under sec 3 of the Regis 
tration Act, not being ‘ ‘permancntlj fastened,” are not goods 
and are therefore excluded from the doetnne {Ibid) A heavy 
oil press whose shafts and pullejs are bolted on to the posts 
of the house, though capable of rcrao\al bj unscrewing the 
bolts, does not fall within the meaning of the word goods and 
therefore is not subject to the rules of reputed ownership, On 
Pc \ Kun T 1, 14 I C 447 6 LBR 44 Where land and 
chattels are leased together, if the Receiver disclaims the land 
as an onerous propertj , be cannot claim the chattels bj virtue 
of the doetnne of Reputed Ownership, Ex parte Allen, Re 
r usscl, (1SS0J 20 Ch D 341 Shares in companies are trans- 
ferable bj deeds and therefore are not affected bj the rule of 
this sub-section, (1SS6) it App Cas 426, supra An equity 
of redemption in goods is not ‘‘goods’ within the meaning of 
this subsection, [Official Assignee v 1 alliappa Chetti, 45 
Mad 23S], but an equity, of redemption w a life pohej is, 
(1921) 2 Ir R 377 

It should be noticed that sec 2S (3) is directed against the 
“true owner,” who negligentlj allows the insolvent to retain 
goods m the insolvent's possession, order or disposition as the 
reputed owner So it wall not applj to the case of a person 
who is not the true owner, FaLeerappa v Thippana 38 Mad , 
664 30 I C 950 The words ‘‘true owner,’’ however, include 
the owner of an equitable interest and that there can also be 
a reputed owner of that interest and that reputed owner can 
be the insolvent himself, 1 e the legal owner of the property, 
Mercantile BanL of India v Official Assignee, 39 Mad 250 

Sub-aec. (4) : After-acquired properly Under this 
sub-section all property which is acquired by, or devolves on, 
the insolvent after the order of adjudication and before his 
discharge forthwith vests in the Court or the Receiver and is 
divisible m the manner set forth in sub section (2), Mahomed 
Fatima \ Mohammad Mashuq, 44 All 617 20 ALJ 569 
AIR 1922 All 448 6S I C 245 So, where after the adjudi 
cation of the father, his sons acquire a propertj and allows 
him to hold it as a co owner the father s interest in such 
property as such co-owner would pass to the Receiver, 
RaTbhulal % BliQgvan, 29 Bom LR 473 AIR 1927 Bom 
4*2 102 I C 464 Under Chapter XX of C P Code of 1882, 
various cases were decided with respect to the position of an 
insolvent in relation to his after-acquired property and in almost 
all of them it was held that the insolvent retained absolute 
control over such property, of course, subject to the right and 
claim of the Official Assignee That is, an undischarged insol- 
ent has, in respect of his after acquired propertj, a right'*' 
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against all the uo rid except the Official Assignee, Swamuto 
\ Andalamtnal, 30 Mad , 145 17 ML J 14 Kuppu Kami 
x Nagcndra Ayyar, 45 ML J S27 AIR 1924 Mad 225 76 
I C Sos So long as the trustee in bankruptcy did not inter 
vene all transactions and dealings In 
Dealings with and the insolvent with respect to his after 
right of suit regarding acquired property were \alid , see 
after acquired property A'mfo Comul v Suresh, 8 Cal, 556 
12 CLR 253 , Abdul harm \ OjjiciA 
Assignee, 28 Mad , 168 , Dasatathey Smgha v Ma)jamul>a 
Ash , 47 Cal , gox 60 I C 977, following Herbert v Sayer 
(1844) 5 QB 964 , Snramulu v Andalammal, 30 Mad 145 
sc 17MLJ 14 , Almahamed v Vadilal, 43 Bom , 890 (follow 
mg Cohen v Mitchell 1890, 25 Q B D 262) , Dasiru Mahtr 
v Official Receiter, AIR 1927 Nog 16 97 I C 980, Cf 
Umar Bahadur v Khaja Mohamad, 2 PLR 276 (1923) ? at 
2S7 79 I C 56 Chhote lal \ Kcdarnath, 46 All 5^5 2i 
A E J 455 AIR 1924 All 703 84 I C 289, Lakhtm 
Chand v Keiar Nath AIR 1928 All 12 99 I C 47° 
Iiahbhasdas v Mirchilal 48 I C 236 (Nag ) , Jagdish Narain 
\ Ramsakal huer, 8 Pat 478 AIR 1929 Pat 97 i*4 IC 
465 , Debt Prasad v Amir Alt, 12 O C 323 4 I C 145 » 
Bulluv v Btckrai 6 L B R r™ ™ T C RR A Jacleod v B B 


405 , ueoi frasaa v Amir Alt, 12 O C 323 4 U- 145 > 
Bulluv v Btckra] 6 E B R 174 19 I C 88 , Macleod v B B 
Cf C / Ry Co , 7 Bom LR 618 , In re Donaghue, 19 B° m . 
232 , Fatima v Fatima, 16 Bom , 452 , Jamnadas v Ftnajafc 
10 I C 698, sc 7 NLR 19 , Murray v E B M , FlohM 
Co , 46 Cal 156 22 C W N 1018 Contra, Rowlandson \ 
Champion 17 Mad, 2 1 , A B Miller v Abwash Chunder, 2 
C W N 372 , Hill v Settle, (1917) 1 Ch 319 , see also Ru>g 
wood, 14th Ed , p 97 and sec 47 of the Eng Bankrupts Act 
But the Insolvency Act has modified such of the above decisions 
as give the debtor the right of alienation subject to the Official 
Assignee’s claim by laying down that the after acquired pro- 
perty vests in the Court or the Receiver the moment the acqui 
sition takes place So that after such vesting, the debtor ceases 
to be the owner of the property, and dealings by him with 
respect thereto become tp S o { aclo void Read the luminous 
Jiid^icnt of Rutledge C J m Ma Phaw \ Mating BaOaf, 
ILR 4 Rangoon 125 AIR 1926 Rang 179 97 I C 2’* 
[dissented from in 8 Rat 4-6 sufraj The Judicial Committee 
also have recently held that property acquired by or de'°l' ,n: ' 
on an insolvent after adjudication and before discharge xes « 
«» ‘"c Receiver who alone has the right to deal with »* 
KaJa Chand Bancrjt \ Jagannath, 31 CWN 741 Joi I C 
442 (I* C ) For the same reason moneys paid into a bank bv a 
bankrupt after adjudication will be regarded as the property 
ol the trustee in banknrptcy and the bank will not be entitled 
to make thereafter any payment to the bankrupt None of 
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the transactions between the bank and the bankrupt after the 
<late of the receiving order would be protected as against the 
■said trustee, Re 11 1 gzcll, Ex parte Hart, (1921) 2 KB 835 
An msohent, while his estate is in the hands of the Receiver, 
cannot maintain a suit in his own name, khtlfai Husain v 
Aemat Htissin, 54 I C 699 But the Madras High Court has 
maintained, following 30 Mad 145, a contrary \icu, and held 
that in the case of an after acquired propertv the msohent has 
a right of suit subject to the intervention of the Receiver, 
jRamanaf/i Iyer v Sagendra, 45 MLJ S27 iS LW 868 
AIR 1924 Mad 223 Cf Satva Kumar \ Manager, Benares 

Bark, 22 C\\ \ 700 46 I C 335 The exposition of the 
law as laid down m Cohen \ Mitchell, (1890) 25 QBD 262, 
supra, has attained such a strength of currency by persistent 
Te-iteration in our law Courts, that it will be difficult for so'me 
time to come to get out of it But the following observation 
«f the PC in 31 C \\ h 741, (“The Court only acts through 
* Receiver, and anj estate acquired by or devolving on an 
msohent is vested in him as from the date of acquisition 
or devolution whatever the date of the Receiver's actual 
appointment"), however, we hope, will encourage a departure 
from the old new After the vesting of the after 
acquired property the provisions of sub section (2) will apply , 
'o that such propertj then becomes divisible among the 
creditors and the creditors lose all remedy against it As to 
whether an insolvent can after bankruptcy make contributions 
to a Provident Fund, see Macleod v B B 6* C I Ry Co , 
supra 

This sub-section enables the Court or the Receiver to 
•appropriate a portion of the salary or income of the insolvent 
after his adjudication for the benefit of his creditor, Devi 
Prorad \ Lett is 40 All 213 43 I C 984 , Ramchandra v 
Shyama Charan 19 C L J 83 r8 C W N 1052 21 IC 950 
One half of the insolvent's salary can be appropriated under 
sec 60 of the C P Code read with this section (Ibid ) , see 
also 7 ululal v Girsham 38 I C 410 “Propertv in this sub 
section does not exclude personal earnings over and above 
what is properly necessary for the debtor s support Jamnadas 
v Vmayak - N L R 19 10 I C 698 Vide notes under 
sec 66 below 

This sub section will not affect the provision of Mahomedan 
Law according to which a bequest by a Mahomedan in favour 
of an heir may be operative when the other heirs consent to 
it notwithstanding the fact that such consenting heirs are 
insolvent Thus this subsection will have no application in 
such a case because the consent of the insolvent s heirs docs 
not operate like a transfer of their interest to the prejudice of 
"the Receiver in bankruptcy but amounts to a mere remo*~>1 
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of a bar in the nay of the bequest taking full effect, see 
Arirunnesra ^ Chiene, 42 All, 593 59 I C 206 iS A LJ 
745 

English Law In England, the general rule is that the 
nght of action except for personal injuries and the like pass to 
the trustee in bankruptcy , but e\ en v here the right has passed 
to the trustee, a bankrupt can sue subject to the tight of th» 
trustee to claim the proceeds , vide Cohai v Mitchell , supra 
also the cases cited in Umar Bahadur y Khaja Mohammad 
supra In this country there is a conflict of opinion in the 
<e\eral High Courts, tide supra 

Lnder the English law, if a mortgage is in the form of an 
assignment of the after acquired property and the mortgagee 
acquires the property before bankruptcy then the mortgagees 
*? eoot \ a * asamst the Receiver, Tatlby v Official Recent, 
j? ) 13 A. C 523 But if the property does not fall in*» 
the possession of the bankrupt until after bankruptcy then the 
h ? s „ n ® nght t0 the Property For instance, a debt 
fink uV°J aU t» ue . at ? * uture date is assigned and the d bt 
it <?< -itr'i.n d t U *v after bankru Ptoy, the assignee gets no nght to 
Buf,f fhf ^ US l eC> Ex paTlc Hall > < lS 7o) 10 Ch D di5 
n e debt falls due at the date of assignment, the assignee 

banknintrl ,°,' er the tnistee if it is reahsed after 

bankrupt^ Ex Parte Moss, (1SS4) 14 Q B D 310 

^l/<c^acmmft,nn”f SSl ° n by Bankru P l «* agaimt Receiver : 

o/ £e of property by the msohent is for the benefit 

WS 

Cc’S.TsP.Ph C °’ m “ ' SurcknuWr! i'S 5< W 

toned in Su,a Hasscn s Mo n„l,u. Das, e 4 Cal 444 

section sitnpij mIs lhif<i? ,lBch ? b, ' ! P r °P ert '" Thls f !r 
not include the mu t ' ro l’ CTt > m thls section 

the account books? P '? P™ 9 '?"* (of course, except™ 

OLJ it Air Bahadur \ Vassal Prasad, to 

•to section V«h s ?V h M’ 7 ? 1 C *», C0n T 

which arc exempt bwcoon . TI,crcfore . all the prorertm 
other lan, from Iiabil t? ?? 5 V ^ C P Code, ° r h ' 
of a decree do no to. to . at,Ml "nent and sale m cMCHtioa 

>amo Rcddiar t Official R th ° ° n ’ c '' 11 K cecner, Muffin cnLal* 

50 MLJ oo u' rf' c ,” S °“"‘ Arc °> « Ml ' 1 ' ==; 

propcrti of a member of on 15 °, 92 1 C W 9 Thus t! 

«S,)f, 0 LfLSrmaUa n ? 

“ ,hC RWC ""' »'S T\)aZl[° r A-:lT*, 4°' 1ST. 
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142 iS A L J 59 5S I C 551 , Net Singh v Estate, Gajraj 
Sing, 47 All 952 23 A L J 64S AIR 1925 All 467 89 
I C 4SS But «ee, JIanji v Gtrdhart Lai, 2 Lah 78 6r I C 
664 , Dalar hour \ Ram Rattan, 2 L L J 333 1 Lah 192 58 
I C 603 (F B ) Similarly the non attachable properties being: 
excluded from the category of property , an occupancy holding 
which is not liable to attachment or sale under sec 20 (2) of the 
Agra Tenancj Act (II of 1901) does not \est in the Receiver , 
and cannot be dealt with bj the Insolvency Court, Kalka Das 
\ Gajju Singh, 43 All , 510 19 A L J 439 62 I C S97, F B , 
-Sagar Mai v Girraj Stngh, 39 All ,120 14 A L J 1031 38 
I C 171 See also Hanuman Prasad v HaraUi Naratn 42 
All, 142 18 -VLJ 59 SS I C 581 , Sttaram v Shk Sardar, 
13 h LR 215 42 I C 710 Likewise, the house of an agri- 
culturist does not vest m the Receiver (/bid) , Cf Ttilsi Lai 
v Gtrsam, 3S I C 410 An occupancj nght which is not trans- 
ferable by reason of sec 73 of the Bombay Land Revenue Code, 
does not, likewise vest in the Receiver, Dharatndas Thamer 
Das v Sorabji 121 I C S76 A zemindar is not an agricul 
tunst, therefore the house of a zemindar insolvent is not non 
attachable under section 60 of the C P Code and is not there- 
fore within the protection of this sub section, T ej Singh v 
Hannan, 40 I C 544 A large landed proprietor even though 
his sole mcome is from land is not an agriculturist within the 
meaning of s 60, cl (c) of C P Code, Muthuvenkatarma 
Reddtar \ Official Receiver, South Arcol 49 Mad 227 50 
"M L J 90 AIR 1926 Mad 350 92 I C 39S Under s 16 
of the Punjab Land Alienation Act, the property of an insol- 
vent agriculturist is not liable to sale, but nothing is said 
about its bemg not liable to attachment and, therefore, his 
property does vest in the Receiver and the Receiver would 
be entitled to sell the property to an agriculturist, Jaimal 
v Chanan Mai, AIR 1928 Lah 734 The protection 
given bj that clause is given to small owners of land 
as well as actual tillers of the soil. Ibid The word "agricul- 
turist" must be interpreted in a strict sense, Ibid It is only 
the house and cattle shed used for the purpose of agriculture 
that are exempted under this section, read with sec 60 of 
C P Code, Ibid As under sec 60 of the C P Code, only 
one half of the salary of the insolvent is liable to be seizejl, 
the other half may be protected under this clause , Cf Ram 
chandra \ Shy am a Charan, 18 C W N 1052 , Debt Prosad \ 
Leu is, 40 All, 213 16 ALJ 107 43 I C 984 According 
to some opinion, the words “attachment and sale” in this sub- 
section must be read together and not separatelv, and some 
•distinction should be made between this expression and the 
expression “attachment or sale,” Manji v Girdhan Lai, supra 
So, unless there be prohibition both against attachment and 
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sale, the case will not fall within this sub-section. Ibid Tie 
Allahabad High Court has (and we think rightly) refused 
to interpret the word ‘and” in a cumulative sense, see VI 
Stngh v Estate, Gajraj Singh, 47 All , 952, whra 'The 
expression “exempted from” governs the word “liability* and 
not the two words, “attachment” and “sale”, Ibid This 
sub section should not be so construed as to mean that it vs 
not the whole property but only the property which is habit 
to attach and sale under sec 60, C P Code, which vests us 
the Receiver, Seth Vtshtndas v Thaiverdas, AIR 1925 Su'd 
18 80 I C 642 It mav incidentally be mentioned here that 

money deposited in Court bj the insolvent by waj of stenrst* 
for the costs of a Privy Council appeal may be attached sub- 
ject to the result of the appeal, Jagdtsh Narain \ Rain Sabi! 
S Pat 47S g Pat LT 969 AIR 1929 Pat 97 n4 1C 
46s The attachment referred to here means an attachment 
for the purpose of sale, Sitaram v Shaik-h Satdar, 13 IsLH 
2I;> (SH/»rfl) 


In view of the Special Bench decision of the Calcutta Hath 
Court in Chandra Bcnode v /l//o Bux, 48 Cal ,184 31 ChJ 
S*o 24 C \V N 8r8, an occupancy holding m Bengal did net 
come within the protection of this section , see Enlazttii 1 t 
Ram Krishna , 24 C W N 1072 Cf Arman Sardar v SolU«» 
/* Stock, Co , 18 C L J 564 and the notes at p 16, ante Now 
under sec 26 B of the Bengal Tenancv Act, an occupant 
holding is transferable and therefore will vest in the receiver 
A suit for claiming exemption of certain property from attach 
ment by an insolvent is maintainable inasmuch as a non attach- 
able property does not vest in the receiver, BaJon Safi v Anew 
Prasad, 23 N L R 66 AIR 1927 Nog 217 103 I C tjr 
. Provident Fund Under Sec \ of the Provident Funds 
Act TActNIX of 1925) a Government or Railway' Provident 
1 unu is not liable to attachment and does not vest m IM 
under this section, Htndlcy v foy narain, 24 CtV v 
2S0 , A ogmdai v Ghclabhai, 44 Bom, 673 22 Bom LR 
r^ 22 56 I C 450 Vide supra Compulsory deposit maw 
untier the Provident Funds Act after it has been actually 
to an insolvent can be attached It retains its characterises 
as compulsory deposit only so long as it is in the Fund, Gm/ 1 
ShanLcr v Dc Craze, 29 OC 278 3 O \V N 378 t 
V(L ” 0 ^ J 42 S A I R rc»27 Oudh, 22 92 I C 6?1 A 
deposit in Provident Fund so long as the subscriber is 115 
service (or on his death or his retirement] is not attichabw 
oy i creditor the moment the subscriber retired. Dr t Pr 

°f Slate, 2i A U J 454 , subsequent accrehtrf' 
“ contributions, interest or increment to the onS»» 
rfeposHs are not attachable, Secretary of Stale \ Rajku" ir 
0 tr 7 t so Cal , 347 As to the nature of compubotv 
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deposits m Provident funds, generally sec Juggannath v 
Taraprasonna, 3 Pat 74 Tbe disposal of the Provident Fund 
b\ the insolvent is not fraudulent and therefore not punish- 
able under C ec 60, 44 Bom , 673 (jn/’ra) For political 
pensions it dc at p 175, ante 

For the purposes of this Section The exempted 
properties arc not properties for the purposes of this section, 
though thev may rank as properties for the purposes of the 
other sections For instance, the word "propertj” m sec 66 
(2) will include even the exempted properties , vide also the 
notes under that sub-section Cf Seth Vishcndas v Thaticr- 
das, AIR 1035 Sind, iS So I C 642 

Sub-sec. (6) : Secured Creditor Compare tins 
clause with «ec 7 (2) of the Eng Bankriiptcj Act, 1914, as 
amended in 1926 The position of a secured creditor is not 
in am wav affected bv the section (1 c sec 2S), see Sant 
Prasad \ Shco Dull, 2 Pat 724 AIR 1924 Pat 259 77 
IC 5S9 , JlJo/iram v Rodvcll 21ALJ 32 LR 3 A 63S 
AIR 1923 All , 159 79 I C 749 , so that he has all his 
natural remedies open to linn, l ufc see 47, infra This sub 
section embodies the principle that the propertj of a secured 
creditor is secured to the extent of the value of his security 
and is no longer the debtor's propertv but his own and has, 
consequent^ , the right to deal with it as he thinks best, 
Bai Kashi v Chumlal, 31 Bom L R 1199 He holds quite 

a different portion from that of an unsecured creditor, Shndhar 
a Almaram, 7 Bom , 455 It is open and legal for him to 
realise his securitj in am wa> he likes, Shiamsamp v Nand 
R am , 43 AH 555 19 ALJ 51 1 63 IC 366, Official 
Receiver Coimbatore \ Palani Suaim Chetty , 48 Mad , 570 
U925) M W N 672 42 M L J 203 AIR 1925 Mad 1050 S8 
* C 934 So a mortgagee can execute his mortgage decree even 
after adjudication, Mir Haji A nr v Mahomed Khan, 7 SLR 
J S4 24 I C &30 , Ex parte Htrst, (1879) 11 Ch D 278 , and 
the Court has no jurisdiction to restrain him from selling the 
insolvent’s propertj in execution of his decree, Re Ezehn, 
(1894) 2 Q B 302 , Ponsford \ l more Dank, (1906) 2 Ch 2J4 
Cf lie Whyse, Ex parte Chouksey, 6 S L R 97 17 1 C 31 , 
a mortgagee of land who gains possession even after bankruptcy 
is entitled as against the trustee to the crop growing on the 
land as well as the land itself. Re Gorden, (1889) 6 Morr 115 
ft is not necessary for a secured creditor who has obtained a 
decree to prove his debt in insolvencj proceedings, Bapuji v 
Tansa 120 I c 218 (Nag ) Where the secured creditor is a 
mortgagee, it is only the “equitj of redemption” that vests 
in the Receiver upon the mortgagor’s bankrupts Shrtdhar- 
narayan v Atmaram Gobtnd, 7 Bom 455 . Shndhar \ 
Krishna} i, 12 Bom 272 , Rain v Dank of Bengal 5 CWN 
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16 , Govtnda v Abdul Kadtr, A I R *9*3 *5°, 

Purushottam Natdu v Romas jnimt t 20 L W 667 Ai« 

Mad 24s, Chettyar Arm v H/« Bu, 5 Rang 623 AIK 
192S Rang 23 106 I C 200 , and notwithstanding such vest 
mg the mortgagee is entitled to proceed with his 
suit, Mumntddm v Mahomed Baksh, 63 I C 91 (An J 
kanmappa Mudahar \ Raju Chetttar, 47 Mad 605 34 MM 


liuyi'a muuuitu' v j — ~ , . 

241 20 L W 45 47 ML T i6_ AIR 1924 JklJEJt 


(1924) M W N 520 79 I C Sso He can enforce his secuntv 

as 1/ tins section had not at all been enacted, Jf*f an "* lh 
Martian v Kalacltand 41 C L J 290 29 C W N 77i 

A I R 1925 Cal 785 86 I C 1042 This however docs not 
imply that the mortgagee can proceed with his mortgage suit 
against the insolvent without impleading the Receiver to 
whom the bankrupt’s rights have been assigned by operation 
of lau kalachand Bancrjt v Jagannath Maruan, 54 | A 19° 
54 Cal 595 45 CLJ 544 3* C W X 74 r 53 M L J W 


that is the secured creditor is not entitled to deal with the 
security as if there had be no vesting in the Court or tie 
receiver aide under the next heading This sub section is no 
to be read as subject to the provisions of sec 53 Therefore, 
an application by the Receiver under that section to amuu 
mortgage will not debar the mortgagee from proceeding mm 
lus mortgage suit Official Receiver, Coimbatore \ Pflianw®* 1 
Chctty supra A Receiver in insolvency is not affected bv 
doctrine of Its pendens and a party seeking to bind him by * 
result of the suit must apply to have him joined as a part) 
the suit MoLshagurtam Subramanta v Ramakrtshna, 42 Ml J 
426 16 LW 48 AIR 1922 Mad 335 70 I C 351 
Puntnthaxclu \ Bhashyam At yangar 25 Mad , 4°® • 
Mahomed \ Banna Ram AIR 1924 Lah 374 7 2 IC 433 

The Receiver is bound as a condition of dealing with 1 


mortgaged property in every case to pay off the mortgages 


even when the mortgagee has not sought to be placed in * 


schedule Srtdhar \aram v Atmaram 7 Bom , 


mortgagee is entitled to he paid tn full cither by the Receive 
or out of the sale proceeds of the mortgage property lus who 
principal money together with interest up to date of pay men 
- •• • - An 


and ill his costs Jugal htshore v Banktm Chandra, 41 


481 


W hen a Receiver realises the assets of the insolvent the 


debt due to a secured creditor constitutes a first charge on * 


amount realised, Mohram \ Roduell, supra , Sant Prosad v 
Sheodutt Singh supra A creditor holding a decree for sac 
111*011 a mortgage agunst an insolvent judgment debtor will no 
b\ reason of ins debt not having been scheduled in tn 
insolvency jroceedmvs, lose Ins right to execute Ins decree 
sJirom/ Singh \ Gantt Sahat jt All , 227 An attaching 
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■creditor cannot rank as a secured creditor So, where a creditor 
first attaches the in«ol\ent’s property, and the same is mort- 
gaged during: the continuance of the attachment, it was held 
that upon m«ol\enc\ of the debtor, the attaching creditor loses 
his priority and ranks as an ordman creditor, whereas the 
mortgagee has the privilege of a seemed creditor, Go/unatfi v 
Gur prosad, 15 I C 860 (Oudli) This sub section Ins not the 
effect of binding the Rcccncr b\ the personal undertaking of 
the insohent, Jlfcrro David Sassoon \ Xaltonal Bank, 7 
SLR 61 21 I C 520 A person who is entitled to be sub- 

rogated to the position of a secured creditor has a paramount 
Tight and is not wtthm the mischief of the section. Sit taut Sarnf> 
v Nand Ram, 43 All , 555 (supra) Therefore, where a mort- 
gagee whose mortgage is executed after insohenej satisfies a 
pre-insoh ency mortgage, he will be protected Ratanlal v 
Goiinda, AIR 1926 Nag 29 90 I C t4Q The subsection 

protects the secured creditor in respect of his security but not 
the insohent in respect of his \oluntm transfer, Shtogopal \ 
Shukru, AIR 1925 Nag 418 87 I C 957 

Receiver a necessary party in the mortgage suit : 

If a part\ seeks to bind the Reccner b\ the result of his 
mortgage suit he will do well to join the Reccner as a party 
defendant, Mokshagunam \ Rama Krishna rupra otherwise, 
it wall be open to the Recewcr either to challenge the mortgage 
in loto (Cf 48 Mad , 750, supra) or to exercise his right of 
redemption \ contrary new was howeier taken m Jagannath 
Mam an \ Kalachand Banerjt 41 C L J 290 29 C \V N 771 

86 I C 1042, and the reason assigned for this new was that 
in considering the mortgagee’s power to deal with his security 
one should altogether ignore this section as if it were not 
passed No doubt, thus far was absolutely correct under sub 
sec (6) But one wonders why the provisions of sec 90 of the 
Transfer of Property Act and O XXXIV, r 1 and O XXII 
r 10 of the C P Code should altogether be ignored in a 
matter like this Jagannath Marti art’s ease has however sub 
sequentlj been reiersed on appeal bv the Judicial Committee 
in Kalachand Banerjt v Jagannath Marwart, 45 C L J 544 
IT CIVN 741 52 M L J 714 roi I C 442 (PC) in which 

it has been held that a mortgage suit without impleading the 
Receiver is entirely ineffective to bind the equity of redemp 
tion vested in the Receiver As to what will happen where 
no Receiver is appointed, vide under sec 4“ 

Sub-Sec. 7 i The Doctrine of Relation back Under 
this subsection an order of adjudication will relate back to 
and take effect from the date of the presentation of the petition 
on which it is made see Rakhal Chandra Purkait v Sudhmdra 
Nath Bose, 46 Cal 991 24 CWN 172 , Jonah Ram \ 

Official Receiver, 78 I C 16 Cf Rc Buntpus (190S) W X f 
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go , Tulsi Ram v Mahomed Araf, AIR 192S Lah 738 109 
I C 373 Consequently, the vesting of the insolvent’s property 
in the Receiver though literally taking place after the adjudi 
cation, is also by a fiction of law shifted back to the tune of 
the presentation of the insolvency petition, so much so, that 
after filing an insolvency petition the insolvent loses hts power 
of alienation over his property, Sheonath v Munshtram, 42 
All , 433 18 A E J 449 55 I C 941 Cf Bhagv.ant v 
Munim Khan , 6 NLR 146 SIC 1115 , Sankar A arayana 
v Alagin, 3s M L J 296 (191S) MWN 4S7 24 MLT 

149 49 I C 283 , Ponsford Baker Cf Co v Unton of London 
Cf Smith’s Bank. Ltd , (1906) 2 Ch 444 Vtde also the notes 
under the heading “within two years” under sec 53, pod 
also the notes and cases under sec 51 under the caption 
“Change of law ” “Presentation” m the sub section means 
presentation to the right Court, and not to the wrong Court, 
Cf Mohamed MaratLkar v Official Rcceucr, Ttnnevelly, (i9 T 7l 
M \\ A 103 5 L W 123 36 I C S28 , and, therefore, an 
adjudication dates back only to the date of presentation to the 
proper Court, Muruga honor Cf Co v Official Rcceucr, [l93<>] 
M \V N 470 The fiction of relation back has no place outside 
the Insolvency Act, haltapcrumal Katcl er v Ram Chandra 
(1927) M W N 245 S3 ML J 142 26 L W 171 A I R 

1927 Mad , 693 102 I C 444 Cf Elliot v Turquand, (xoSj) 

"AC 79 , Dm Dayal \ Guru Satan, 42 All , 336 iS A LJ 
2S7 59 I C 67 With respect to the doctrine of “relation 

back” ■icc the following English cases. Re Foster, 72 LT 3°t • 
Rc Mandcr Ex parte Official Receiver, 86 L T 234 , 
Sinclair, 15 QBD 616 , Rc Spaceman, (1890) 24 QB D 7 P • 
Rc Simonson, (1894) t QB 433 , Rc Drucker, (1902) 2 K 
237 , under the English law, the assets of a bankrupt vest in 
the trustee from the date of the acts ot 
Fngltsh Law bankruptcy , therefore, after that date 

such assets cannot be validlv assign* 1 
to the prejudice of the trustee, Re Gunsboitrg, (1920) L R * 
KB 426, following Brmsmcad v Harrison, (1871) LR 6 C» 
Prac 584 Cf Re Bumpus (1908) 2KB 330 


29. [New] Any Couit in which a suit or 
. , other proceeding is pendtn? 

c«c dings pen inR pro " against a debtor shall, on proof 
that an order of adjudication 
has been made against him undei this Act, either 
stay the proceeding or allow it to continue on 
such terms ns such Couit may impose 


Scope of the Section This section is new' and coiw** 
ponds to «ec 9 of the Bmkruptcv Act, 1914 It is ancm 31 ? 
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to sec 2S [Sarat Ch Pal \ Darlc m c Cf Co , «;6 Cal 712 (7*0) . 
-3 C W X is 4SCLJ 20S AIR 192S Cal 782 113 I C 
S60 (FB)] and empowers a Court to stay, or to restrict the 
carnage of, a suit or proceeding pending before 1 £ against the 
insolvent on proof that an adjudication order has teen made 
agam<t him Cf O/fictal Rcccucr Coimbatore \ Palant 

Suamt ChetU, 4S Mad , 750 49 M I. J 203 (1925) M W N 

672 AIR 102s Mad 1051 8S I C 934 Under the 
English law as well not onh an action or execution can be 
staled bv the Court on being apprised of the bankruptcy of 
a man, even an order of commitment against the bankrupt 
can be quashed, see Re \uihalli (1891) \V\’ 55 Under 
this section the Court has only tyyo alteniatne courses to 
select from and can only stay the proceedings or alloyy them 
to continue on terms Its jurisdiction is not taken ayyay by 
the bankruptcy, Marott Rao \ Go tnd •UR 1929 Nag 
356 It will be noticed that in sec 2S (2) a provision has 
been made prohibiting the institution of a suit or other legal 
proceeding against the debtor without the lcaye of the Court 
after an order of adjudication has been made , that section 
does not contain any proyision as to the proceedings which 
hate already been instituted and which are still pending 
This new section makes proyision for such pending proceed 
ings Cf Ashgan Begum \ ilfu/iannnad \usoof, 61 I C 534 
“There is no proyision in the Act for the dismissal or stay of 
suits which are pending against a debtor yylicn an order of 
adjudication is made against lnm We have therefore pro- 
posed the addition of a new section on the line of sec 18 (3) 
of the Presidency -towms Insoly ency Act, 1909 Select Com 
mittee Report, dated the 24th September, igig It seems 
that the proper remedy of a person yvho institutes a suit 
without first obtaining the leaye of the Insolvency Court 
under sec 28 {2) is to apply under this section to the Court, 
in which he has instituted his suit, for leave to continue the 
suit against the insolvent, see Cuddappa Ghousc Khan's case, 
cited at p 158, ante Vide notes under the next heading 
Where a defendant to a suit for recovery of a debt is 
adjudicated an insolvent, the proper course is to stay the suit 
and lea\e the creditor plaintiff to prove Ins debt in the insol 
vency proceeding, Matnraj v Brtjlal 34 All 106 (108) For 
the contrary yieyy zide under the heading ' Suit etc ” infra 
The purpose of the stay contemplated m this section is to 
enable the party to lay his claim before the Insoly ency Court 
if he thinks fit This is howeycr only optional yyith him as 
he may’ in the alternate e ask the Court to allow him to 
continue the suit, Umar Sharif v Jualaprasad 21 N L R 9 
A I 1924 Nag 300 -9 I C 662 Along with this read the 

Cml Justice Committee Report (1924 25), pp 235 36, para ^ 
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When a part} has been adjudicated an insolvent the Court 
■will be well advised in directing the other part} to the suit 
to bring on record the Official Receiver as a part} , and if tne 
Official Receiver is unwilling to become a party then the Court 
will proceed with the suit on such terms as it msj impose 
upon the part} to proceed with the suit, Gozindasaamy v 
Rama cerapandiyam, AIR 1926 Mad 1145 (1926) MW« 

-39 97 I C 765 Kalia Pertimal Natcker v Ramchandra 53 
MLJ 142 For the sta>mg of execution proceedings against 
a person adjudicated under the Act of 1907, see Solayatfi 1 v 
Shunmuga Sundaram, 50 MLJ 237 (1926) M W N 2S1 

AIR 1926 Mad 510 93 I C 3, which sa}S that the right 

to lnvc the execution proceedings stayed unless the Insolvency 
Court gives leave to prosecute them is a substantue right 
and has not been abrogated b} the new Act of 1920 1° 051505 

where the attached propert} is not liable to speedv decav or 
to am depreciation m value through dela} , the Court should 
do well to stay the execution proceeding pending the disposal 
of the insolvenc} case bv adjudication or dismissal, Lyon Lorn 
& Co % rtnn of Vtrbhandas AIR 1926 Sind 199 
S L R 35 95 I C -05 The executing Court should do well 
to adjourn the sale and direct deliver} of the propert} to the 
receiver in accordance with the provisions of sec 52, inasmuch 
as the executing Court is not at libcrt} to complete the sale 
and mike over the sale proceeds to the receiver, Jlfawan^' 1 
v Valtbhai 30 Bom L R 455 AIR 192S Bom 177 l 1 ], 
109 IC 152 After adjudication the sale of an insolvents 
estate m execution of the decree of a Civil Court without notice 
to the Receiver confers no right in the propert} upon the 
auction purchaser and will be set aside b} the Insolvenc} Court 
on an application of the Receiver, Kochtt Mahomed v Sankara 
Unga 44 Mad 5*>4 14 L W 505 40 M L J 219 (10’ 1 ) 

MW V av6 62 IC 495 

This Section compared with section 28 Section 2S 
does not contemplate the grant of permission bv the Insolvenc} 
Court to continue a civil suit filed without permission 
Question of continuance arises under sec 29 This latter 
section applies not onlv to a suit filed 
Proceedings in igno- before adjudication but (according to 
ranee of \djnd cation somc * ieu ) ^ to one after ad 

judication but in real ignorance of it 
see r mar SI anf v J tala Prasad AIR io->4 Isag VOq 21 
N I R q -9 I C 662 Cf also Dcs Raj \ Dtint Chand 00 
I C 5SS Under section 2S permission should be obtained 
from the Insolvenc} Court, but that is not so under this section 
In Cuddafia G house Khan v IJa/a Siibl a Rofthcr « 
Mad Sv 51 MIJ 412 (192S) XI W \* 122 26 L" 
us \ I R 1927 Mad 925 tos I C 109 it has likewise been 



Sec 20 ] 


THE TROWNCIU. I\SOL\ ESC\ \CT 


205 


observed that “the proper remedy of a person ■oho has insti- 
tuted a suit against the insolvent without obtaining the leave j 
of the Insolvencv Court is to applj under sec 29 of the P I 
Act to the Court m which he has instituted the suit for leave 
to continue the suit against the insolvent ” But it is difficult 
to appreciate whv the latter Court should allow a contravention 
of the law or permit a pirtv to resort to a tricky device to 
defeat a clear provision of the statute So it seems to have 
been nghtlv held in Finn Panna Lai v Firm Hcranand, 8 Lab 
593 28 PLR 634 AIR 1928 2S 102 I C 37 ^hat a suit 

instituted without the necessarj previous leave should be dis- 
missed (even if instituted in ignorance of the adjudication order) 
and the provisions of this section (1 e sec 29) would be 
inapplicable to such a case ^ 
x 

The Section applies only after adjudication The 

language of the section makes it abundantlj clear that no 
question of stay etc can arise until an order of adjudication 
is made, see Submmanta Aiyar \ Official Receiver Tanjore, 
ao SI L J 665 23 L W 300 AIR 1926 Slad 432 93 I C 

S77 So it has been held that the mere presentation of an 
insolvencj petition, so long as there is no order of adjudication, 
will not prevent the execution of a decree Ram Bharosey v 
Sohan Lai, L R 5 A 40S AIR 1924 AH 707 82 I C 1 

But compare Mahomed Ha; 1 Isahh v /Ibrfid Rahiman 41 Bom 
312 18 Bom L R 19S 33 I C 694 , Browns Combe v Fair, 

(1SS7) 58 L T 85 , Vide 95 I C 705. supra 

Non-observance of provisions hereof If the Court 
though appnsed of the insolvency docs not stay the suit but 
proceeds to judgment, the same, if not otherwise bad, will not 
be vitiated and need not be set aside, Govtndasamt v Rana- 
leefapandiyan (1926) SI W N 739 24 L W 387 AIR 

1926 Mad 1145 97 I C 765 It seems that if the Court does 

not exercise the option given by this section, the Official 
Receiver will not be bound by the result of its decision made 
behind his back Cf Ibid 

Suit Etc The section does not indicate what class of 
suits or proceedings can be so stayed or restricted It seems 
that suits or proceedings in which the relationship of debtor 
and creditor is not involved cannot be staved ej? a suit for 
restitution of conjugal rights or a suit for injunction or bare 
declaration Actions or proceedings in respect of a debt or 
liability which is not provable in bankrupts are unaffected by 
this section , thus an obligation to make pajment of alimonj 
maj be declared and enforced notwithstanding a receiving 
order, Cf Linton \ Ltnton, (1885) 15 Q B D 239 Re Haukms 
Ex parte Hawkins, (1894) x Q B 25 Kerr v Kerr, (1897)^2 
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Q B 439 Where subsequent to the institution of a suit for 
maintenance, the defendant was adjudicated an insolvent, the 
Court would have power to decree maintenance and to charge 
it, on the defendant’s properties in the hands of the Receiver 
as from the date of the institution of the suit, Official Recti et 
v Subramma, AIR 1927 Mad 403 99 I C 564 Similarly, 
proceedings of a punitive character cannot be stayed Re 
Cdgcome , Lx parte Edgconte, (1902) 2KB 403 The Court 
£an stay only a suit against the debtor and not by the debtor 
JThe section contemplates suits filed both before and after 
adjudication, Umar Shartf \ Juala Prosad, AIR 1924 Nag 
300 21 N L R 9 79 I C 662 It is for the Court in which 
a suit against an insolvent is pending to grant permission for 
its continuance even when the suit was instituted after the 


passing of the order of adjudication, but in ignorance of it 
Ibid When one of two defendants is adjudged a bankrupt 
pending a suit the plaintiff may continue the said suit as 
against the other defendant, Mumraj v Bnjlal , 34 All 106 
As regards the lnsolvent-dcfendant, the Allahabad High Court 
is of opinion that the plaintiff cannot proceed against him 
bu t ^ ns c ^ aim ,n the bankruptcy proceeding, ibid — relying 

on (1SS1) 7 QBD 413 The Sind Court, on the other hand, 
maintains that the plaintiff can proceed against the in«olvint 
and get a decree and then prove the decretal claim in the 
insolvency proceeding, see Jethalal v Gangaram , 8 SB R 325 
29 I C 30 “Other proceeding” referred to in the section is a 
proceeding in the nature of a suit or a proceeding in a suit itself, 
Sarat Ch v Barlow & Co 56 Cal 71 2 33 CWN 15 4 s 
CLJ 298 AIR 1928 Cal 782 1 13 860, (F B ), that is, it is 
cjusdem generis with a suit. Re Mancckchand Vtrchand, 4" 
Bom 275 commented on in 49 Bom 78S 

Proceedings not within the purview of the Section 
1 rocecdings not with the object of saddling the insolvent, with 
pecuniary liability .are not within the purview of this section 
Thus proceedings of a preventive 
., inRS , tlmt cnn character will not be restrained under 
a>ct this section Imprisonment for non 

, payment of rates is a punitive measure 

ami cannot be helped In reason of banhruptev , Rc Edgcombe 
\ 902) 2 K II 403 Cf (rhansamdas \ Manager, 1927 Sind 
123, cited at p hi But an adjudicated husband ordered to 
I'll " n,ntc ; nn « will not be guilty of wilful neglect within the 
meaning of sec 4SS (3) of Cr P Code Half hide v Half hide 
b ; 1 Actions or proceedings m respect of a debt o' 
afn.i U1,Cl JS not , * mnible m bankrupts docs not fall 
abmim 1 C p " n,e * of this section Thus obligation to l* r 
. I e enforced notwithstanding bankruptcy, LtnU* 

' USS5) IS QBD 2 0 9 Cf so Cal , S67 and otle' 
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l«n<*ua f, e is somewhat fault' 

Stay Note that tin i Ijulieitton l' mdf tWv not 
operate as a 'lav of proexedmes though the Cowl, in 
trt .Which It <foc< not all w the crnhmviha of yioevtAwt*. 
shall stas ; roceodmc* nn re «. vine t roof nl <iA)nAirAiwn TU 
power to sta\ a pcmftnr i rnux line i uihr tin* «<cti m UVar* 
to the Co rt which h3s nt «ct«in of flit matter Vim v*\w« 
will not empower an insrlunrv Coin to stav unctrthms'* m 
o'her Courts fix miiioc ini n non*; o r othinwv. 'tx ^ tvuT' 
Kumar % KcsIoPas < Ml *v In tins tin Indian 

law is different from tie f nqli^h law \ ndtr wind) n Count' 
Jnsoh-encv Court has rower to «tiv iiroreeAms* n» wvlKr 
Court (.excepting the Hiph Coi rt perhaps), Cl ‘k-e m of 
the Bankruptcy Act iota The Insolvency Court fm nn y 
jurisdiction to issue an inn etion upon a j»er*on not a forts 
before it Ramsundar \ Pam Phian, i PIJ 4(6 ftotS) 

Pat (C\\ \ \ yoy 5 PT W ■'it, 46 J C 22 1 A inilfi 
teuince s it can be allowed to f e continued aeamst a defend ini 
who k a<h uJuytled an insolvent pendms; the suit after impVad 
me the Receiver as a nartv defendant, Ciffi ial lie fence \ 
Ralaa-a Subt amnia AIR rq?- Mad i 0 t no T C ntul 
the Court ha« pomm to decree mamtcnanct clnrcmq the 
insolvent’s pmrwrties in the Receiver's hands / bid Tlic 

Co irt IS not ) n nd to 'f? 1 prooeecfmps 1 nifef this section until 
jm adjudication order hai been made Subtamama vlnur \ 
(Metal former Tanjote, j o 1 / f J d6«; 21 L \V too 
A I R rq 2 6 Mad 437 91 1 C S;t It is only after well 
adjudication that the question of stay can arise Mud A mm 
notice of the admission oi the /nsohenev petition to the 
executing Court does not prevent n from scf/mn (he judgment 
debtor s property m execution of a decree Ratta Ram v Ram 
fabhaya 6LI J 212 A JR ig > 5 1 sit 158 fh I C coo The 
I resumption from the word “stay” is tint the suit stared at 
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not at an end, but may be continued, Moluvial v Ghansamdu 
AIR 1929 Srad 204 , staying of a suit is not equivalent to; 
dismiss'll of it, i&irf A Judge sitting in insolvency in tV 
High Court can under sec 18A of the Presidency Town Insol 
vency Act stay proceedings pending m respect of the satri 
debtor in a district Court under this Act The contrary m 
taken 111 Sarat Ch Pal v Barlott, & Co , 56 Cal 712 33 CM N 
i<5 4SCLJ 20S AIR 1928 Cal 7S2 (T B ) , Pc Kacwb 
Magnnlal Jatchand 40 Bom 7SS (794, 795), is no longer good law 
Terms This section gives an option to the Court to 
impose such terms as it thinks fit to do while permitting the 
continuance of a suit, Goitndasann Pillai v Rama Iff” 
fatidiyan (1926) 1IWN 739 AIR 1926 JIad 1145 0 
I C 765 


Petitioning creditor cannot withdraw money deposited 

If money is deposited in Court by the debtor during the penclencv 
of insolvency proceedings against him, it ought to be kept in 
Court and the petitioning creditor should not be allowed to 
withdraw it during continuance of insolvency proceedings 
ho Mating Gy 1 \ Lhcttyar Firm, AIR 1929 Rang 33 s 
30. [§ 16 (7)] Notice of an order of ad 
_ . r . , judication stating the name, 

of™Xwn ot ‘ , " I ' r address and description of the 
insolvent, the date of the ad 
judication the period witlnn which the debtor 
shall apply for his discharge , and the Court to 
Mr Inch the adjudication is made, shall be published 
in the local official Gazette and m such other 
manner as may be prescribed 


This is the old section 16 (7} , it provides for the publication 
of the adjudication order in the local official Gazette It 
requires that the order should also I e published in such suit 1 " 
in '•nner as tnay Le preserved, within the meaning of sec 2 l" 
(c) and see 79 In tins connection see Rule 6 of the CalcutM 
and Allahabad High Courts and Rules 21 and 24 (i) °f 
Madras and Bombay High Courts 

The Notice The notice to Le published shall conk** 11 
the following particulars (1) Name, address aiul description 
of tl l insolvent, (cj tli e date of the adjudication, (3) the pt™*’’ 
within which the insolvent is required to apply for Ins 
charge ( 4 ) the name of the Court making the order «* 
adjud ation 


Published etc. Note the difference in the procedure 
recomniitidid for the purpose of publishing the notice of ad® 1 * - 
5100 0 th< - insolvency petition and that of the odjiuhcatioi 
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order [section 19 and _o] Under the old Act both the notices 
had to be published in the local official Gazette [ ide old sections 
: and 16 ( )] But under the present sec 19 notice of admis 
<ion of petition need not be published m the Gazette 

"Non pul lication of the adjudication order in the Gazette is 
a mere irregularity which does not 
No annulment for vitiate the adjudication or render it 
rnnpublcat n null and \oid GiUrtore v Bilal t Lai 

19 P r 1000 (FBI Cf fat tkai tal v 
rank of Bengal 5 C \\ \ qi Therefore nn adjudication 
order cannot be annulled for failure to deposit the costs of 
publication under this section Har Rtshore v 1/asioi Alt 
^ I R iqjo Oudh So \\ here the requisite costs are not put 
m the same ma\ be recovered from the insolvent estate Ibid 
The Gazetting of an adjudication order does not prevent its 
reversal on appeal Cf Lx fartc Ltndsa\ (rS 4) 19 Eq 52 
Lx forte Gctscl 2 Ch D 436 The 
r {° m Gazett' publication in the Gazette of an adjudt 
of ffwV ", o'°of “ tlon o rdCT ,s conclusive against all the 
the order of adind ca world as to the validity of the order 
n-m Ex parte French 52 L J Ch 48 So 

where a cop> of the Gazette containing 
the lubhcation notice is prohiced that will be conclusive evid 
ence of the due making of the adj dication order its date and 
> s legahtv Hauktns v Duchc 3 TLR '4S 

Proceedings consequent on order of adjudication 

31. [New] (1) Any insolvent in respect of 
whom an order of adjudication 
r -fct cn order has been made may apply to 
the Court for protection and the Court may on 
such application make an order for the protection 
of the insohent from arrest 01 detention 

(2) A protection order mat apply either to all 
the debts of the debtor or to any of them as the 
Court may think propel and may commence and 
take effect at and for such time as the Court may 
dnect and may be revoked or renewed as the 
Court may think fit 

(3) A protection order shall protect the m 
solvent from being arrested or detained m prison 
for any debt to which such order applies and any 
insolvent arrested or detained contrary to the 

/ 


14 
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terms of such an order shall be entitled to his 
release 

Provided that no such order shall operate to 
prejudice the rights of any creditor in the eient 
of such order being revoked or the adjudication 
annulled 

(4) Any creditor shall be entitled to appear 
and oppose the grant of a protection order 

This section is new It contemplates protection after 
adjudication just as sec 23 contemplates protection before 
adjudication 

The Court maj, on the application of the insolvent, make 
a protection order in his favour after adjudication Cf 4" 
ML J 530 tnfra It is but proper that a person who purchases 
his personal freedom b> surrcnding alt his properties m the 
world should ha\c his such freedom well protected Comp 
the observations of the learned judges in Satish Ch Add\ v 
Firm of Rajnaram Pakhtra 72 I C 60 (Cal ) , also the Ct tl 
Justice Committee Report, p 225 Under the repealed Act, an 
order of adjudication would have 1 Pso facto entitled the insohent 
to an immediate protection without anj application on his part 
for that purpose But this Act has abolished that system The 
object of this section has been thus explained bv Sir George 
Lon ndcs “We propose to abolish the auto matte protection 
which he (the insohent) gets upon adjudication It is proposed 
b\ this Bill to repeal the provision of the existing Act, which 
provides that immediately on adjudication, the insohent should 
be released from jail and make it necessary for him to apph 
to the Court for protection leaving to the discretion of the Court 
to grant him protection m am degree it hinks fit ” F° r 
instances of automatic protection under the old Act, <ee 
MuUapalh Gopalan v KoPpalhtl Gopalan (1925) M W N 61” 
22 L W 20* AIR 1925 Mad 9x5 (F B ) Read m this 
connection the Cml Justice Committee Report p 231 

The section applies onlv after the order of adjudication is 
made, Stnnasuanu v Ahgi Goundan , 47 M L J 530 20 L V 
870 AIR 19*4 Mad S93 (19*4) M \V N - S36 So I C 03 s 
Change introduced The change introduced in respect 
of the provision relating to the insolvent’s protection should be 
carcfulh noticed Thej are as follows — 

(x) Now there is no automatic protection or release, that, 
is, the insolvent cannot have them upon adjudication as a matter 
of course 

(2) There must be an application In the insolvent for the 
purpose if he wants to have them 
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(3) The nature of the protection order is in the discretion 
of the Court It mav be a general one or a limited one being 
restricted to particular debts and for specified periods 

Sub-section (1): An order of adjudication has been 
made — The application b\ the insolv ent for a protection ordei 
can be made after he has been adjudicated as such It seems 
that under the present Act at am rate an at ticipalory interim 
protection order cannot at all be made, though an interim release 
from arrest or imprisonment is permissible under sec 23 See 
also Jevraj Khoren aka \ Lalbhai 30 C W N 834 AIR 1926 
Cal ion c6 I C 131 in which Cuming J (Page J reserving 
his opinion) holds that the Court has no power to grant ad 
interim protection pending adjudication His Lordship’s 
language is somewhat indefinite inasmuch as it is only anhetpa- 
tor 3 interim protection that cannot be granted See the com 
mentanes at p 131, ante, and the cases there referred to After 
adjudication general protection order may be made in favour of 
an insolvent which mav be of an anticipatory character and which 
may exempt the insolvent from all future arrests or imprison 
ments 

Arrett after adjudication Vide notes under the 
heading "Arrest” at pp 1S3 S4 ante I ide also the notes under 
sec 32, infra 

May May It follows from the wordings of the section, 
that the Court cannot 5110 molu make the protection order , it 
can do so only on the application of the insolvent Such an 
application should be made to the Court which means the Insol 
vency Court The making of a protection order is in the discre- 
tion of the Court, I ide supra In granting a protection order 
the Court should take into consideration the surrounding cir- 
cumstances and the general conduct of the insolvent 'Where the 
bankruptcy is of a flagrantly culpable kind being the result of 
gross extravagance accompanied bv grave malpractices and a 
total disregard of common honesty , the Court may not grant any 
protection^ Ha:t Essatk \ Abdul Rahaman, 40 Bom 461 31 
IC 507 ’17 Bom LR 989 3i 1 C 507— distinguishing 35 
Bom 4- also see 41 Bom , 312 18 Bom L R 198 33 I C 694 
Cf Male hand \ Gopal 21 CWN 298 The protection order 
is a privilege to be granted or withheld as the Court, in its dis 
cretton may determine and in exercising that discretion it is 
relevant and proper for the Court to have regard to the character 
and circumstances of the insolvent Roshan \ Mohiuddtn 31 
Rom LR 206 AIR 1929 Bom 135 11S I C 791 Cf Re 
Meglirai Gangabux, 35 B° m 47 which says that the insolvent 
•should not be subjected to unnecessary pressure and harass 
ment But a reckless and grossly dishonest insolvent is « 
entitled to such leniency, see 40 Bom 461, supra 
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Detention . Note that this word is wider than mpnson 
r nent and is therefore the more appropriate word , detention 
implies interference with the liberty of moi ement and imprison 
ment refers to actual commitment to the prison So what is not 
imprisonment may be detention 

Sub-section ( 2 ), The Court maj extend the protection 
order to all or any of the debts of the debtor The Court should 
specify to which of the debts the order should apply In 
absence of an> such direction, the order will applj to a/1 the 
debts The Court has also the power to limit the duration of 
the protection order and to point out from which date it is to 
take effect The Court can also re\ohe and renew the pro 
tection order It seems that the protection which this section 
gnes to the insolvent extends onlj in respect of debts provable 
under the Act, Htralal \ Ttilsi Ram, AIR 1925 Nag 77 
I C 946 , ride also the cases at p 132, ante, and those under 
the heading “Proceedings not within the purview of the section ’ 
under sec 29, supra The liability in respect of a surety bond 
executed bj an insolvent prior to his adjudication is a debt 
within the meaning hereof and the insolvent can get a protection 
order in respect of the same, 57 M L J 44 (> R C ) It has 
been held_that the Insolv encj Court has no power to 
' prolecfiori order against Crown debts," ColTiclofoJ^A^yab \ 
Pair Tun U, 5 Rang S06 AIR 192S Rang Si 109 I C 145 

Sub-section ( 3 ): This sub-section lays down the effect 
of the protection order It <ajs that such an order wall exempt 
the insolv ent from arrest or detention in respect of all debts to 
which the order applies An insolvent arrested or detained 
contrarj to such an order shall be entitled to release There is 
a proviso to this sub-section which says that such a protection 
order will lose its force when it is revoked under the sub-scction 
or when the adjudication is annulled under section 35, 36, j 9 
or 43 The insolv ent cannot be depnv ed of the immunity con 
ferred upon him bj this section without a notice to him to show 
cause in his defence, Scshaiyangar \ Vcnkaiachalam, 5 L W 
220 31 I C 15 

Sub-section ( 4 ) A creditor is entitled to appear nna 
oppose the grant of a protection order This sub-section makes 
it clear that notice of a debtor’s application for protection should 
be given to his creditors It is an elementary rule of universal 
application and founded upon the plainest principles of justice 
tliat a judicial order which maj possiblj affect or prejudice anv 
party cannot be made unless he had been afforded an oppor 
tumty to be heard , this is merelv an instance of the application 
of the Maxim, audi alteram partem , Rajcndra v Atal Dehart 
25 C L J 456 Ajani Singh v Chrtslten Mai 17 C W N S62 , 
see aUo Jagannath v Mahesh, 25 CL] 149 {132) , sec al«o at 
pp 10S and 117, anfc 
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Lndcr this sub section, a creditor can onl> oppose the 
•gTant of a protection order , so if, on receipt of a proper noticd, 
he docs not appear to oppose the grant of the protection order, 
he cannot, when the order is made, come fora ad and challenge it 

Surety not absolved because of protection order : 

Where a surety undertakes to produce the insolvent before an 
•executing Court until the insolvent is finallv discharged, he is 
not absolved of his liability because of the grant of a protection 
order to the insoh ent, 07 I C 413 (Mad ) 

32. [New] At anv time after an order of 
adjudication has been made, 
adjSEtttn arrest after the Court may, if it has reason 
to believe on the application of 
any creditor or the receiver, that the debtor has 
absconded or departed from the local limits of its 
jurisdiction with intent to avoid any obligation- 
which has been, or might be, imposed on him by 
or under this Act, order a wan ant to issue for his 
arrest, and on his appearing 01 being brought 
before it, may, if satisfied that he was absconding 
or had departed with such intent, order his release 
on such terms as to security as may be reasonable 
or necessary, or if such security is not furnished, 
direct that lie shall be detained in the civil pnson 
for a period which may extend to three months 

The Section This section is new and empowers the 
Court to direct the arrest of an insolvent after adjudication, m 
•certain cases It is referred to in the Select Committee’s Report 
(dated the 24th September 1919) in these words, "We have also 
■provided a new section to arrest a debtor who has absconded 
■after an order of adjudication has been made against him 
Under the English law if an insolvent after the presentation of 
a petition bj or against him absconds for the purpose of embras- 
sing the insolvency proceedings he may be arrested and it will 
"be a felony for him if he after such presentation or within four 
months before such presentation, leaves or attempts to leave 
England and takes with him any property worth £20 Cf 
Secs 25 and 163 (2) of the Bankruptcy Act 1SS3 

At any time etc The expression means ‘at any time 
after adjudication but before discharge’ Any time does not 
mean after discharge because the object of this section is to 
•enforce the performance of obligations imposed under this Act, 
"but such obligations disappear after discharge see sec a - i be. 
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The Court may etc. The power conferred upon the 
Court bj this section is dtscretionan The Court cannot move 
in this matter suo motu, but an application has to be made to 
the Court bv a creditor or receiver All application s bv wav 
of motion ought to be supported bj affidavits Before the Coigt 
can be moved good grounds must be shown for exciting belief 
in the Court’s mind that the facts stated in the creditor s or 
receiver’s application are true 

Absconded or departed etc It is not sufficient merelv 
to show that the insolvent has absconded or departed from the 
local limits of the Court s jurisdiction iiilh intent to a oid o«v 
obligation uhtch has been or might be imposed on him 6 v or 
under tins Act and the Court before making an order under 
this «cction must be satisfied of such intent 


Three months Detention under this section should on 
no account be for more than three months As to the main 
object of an adjudication order is to afford the insolvent personal 
protection he should not be imprisoned under this section if he 
offers to furnish secuntj as required b> the Court 


33 . [§ 24 ] ( 1 ) When an order of adjudication 
has been made under this Act 

Schedule ct Cred tors a „ peig()ns gjj^g foemSOheS 

to be creditors of the insolvent in lespect of debts 
provable undei this Act shall tender proof of their 
respective debts by pioducing evidence of the 
amount and particulars thereof, and the Couit 
shall by oidei, determine the persons who have 
proved themselves to be creditors of the insolvent 
in lespect of such debts and the amount of such 
debts respectively and shall frame a schedule of 
such persons and debts 


Piowded that if m the opinion of the Court 
the v alue of any debt is incapable of being fnirlv 
estimated, the Couit may make an Older to that 
effect and thereupon the debt shall not be m 
eluded in the schedule 


(5) V copy of every such schedule shall he 
posted in the Court house 

( 3 ) Any creditor of the insolvent mav, at anv 
time before the discharge of the insolv ent tender 
proof of his debt and npplv to the Court for an 
order directing Ins name to be entered m the 
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schedule as a creditor in respect of any debt 
provable under this Act, and not entered m the 
schedule, and the Court, after causing notice to be 
served on the Receiver * and the other creditors! 
icho have proved their debts, and hearing theirl 
objections (if am) shall comply with 01 reject the 
application 


Change in the Law The following words have been 
added to this section, viz -a. hen an order of adjudication has 
been made under this Act These words clearlj show that the 
proof of debts should be tendered after the adjudication order 
In subjection (3), the words, "who ha\e proved their debts” 
have been added after the word “creditor” in order to obviate 
tlfe necessm of sending notices to creditors who have not yet 
Proved their debts and thus to shorten the proceedings, (see the 
\otes on Clauses J For the reason of the change effected in 
1926, tide the Footnotes Tins new amendment recognises the 
principle that it is the Receiver and not the insolvent, who has 
locus standt to contest proof of debts Comp notes, under sec 
So (1), infra 

Object of the Section • The object underljing the 
Section is the same as that which underlies Rule 1 of Sch II 
of the Eng Bankruptcj Act, 1883, namely, to enjoin the 
creditors to tender proof, as eaflv as possible, a course tending 
to convenience in the administration of the insolvent’s estate 
This section does not enact a rule of limitation, Sna Subramama 
\ Teethiappa Filial, 47 Mad, 120 45 M I, J 166 (1923) 
M \V X 895 18 L, \\ 636 AIR 1924 Mad 163 75 I C 472 
AH persons This section gives an opportunitj to all 
persons alleging themselves to be credi- 
VVho can prove tors of the insolvent to prove their res 

pective debts But the debts should be 
such as are prozable within the meaning of section 34, below 
The words “persons alleging themselves etc ” mean persons who 
claim to be creditors The expression does not exclude persons 
who are alleged to be creditors by the insolvent 111 his insolvency 
petition, though such a view appears to have been taken in 
Krishna Ch v Jotindra Nath 48 C L J 5'4 If that view were 
correct it will not at all be necessary for the creditors mentioned 


•The w < 
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in the insolvency petition to prove their debts under this section 
All persons include an assignee of the debt due by insohcrt 
Therefore, a person taking an assignment of the debt from a 
creditor is entitled to prove the same hereunder, irrespective of 
whether there was or was not any consideration for the assign 
ment, Biliari Lai v Abdul Khaltq, AIR 1930 Lah 23s 119 
I C 496 

A benamdar is not a creditor (vide p 13, ante) and there- 
fore cannot prove hereunder, 37 I C 71 (Cal ) An executor or 
administrator of an estate can prove on behalf of that estate, 
see Williams p 152 , Rabson p 236 , a foreigner (if not an 
alien enemy) may tender proof under this section Walj&uM'i 
Laus of England Vol 2, p 210 , Robson p 242 

Tender proof For mode of proof see sec 49 A 
creditor in order to be 'entitled to participate in-thzfcliviclc^d 
must formally prove the debt, whether or not the debt has 
been mentioned in the schedule of the bankruptcy pelttion, Cl 
25 I C 708 (Oudh) , 12 Bom 342 , hut an incorrect view seems 
to hava been taken in 48 C L J 574 The framing of schedule at 
the first instance is mainly an ex parte determination of the 
question as to who are entitled to participate in the dividend, 
sec Khadir Shaw v Official Receiver, 41 Mad , 30 (42) 
Evidence should be given of the amount and other particulars 
of the debt These particulars may be necessary for the purpose 
of determining vvliat are the real debts of the insolvent Cl 
Uday Chand v Ram Kumar , 12 CL J 400 (406) 15 C W N 
213 (217) The mode of proof herein recommended is rather a 
summary one, and this summary method has been adopted with 
a view to saving time and money Where there is a contest in 
the matter, the Court must decide on each claim on evidence 
and after hearing necessary parties and should not blindly reh 
on the Receiver’s report though it may, in some cases, render 
some assistance, Uehanlal v Harsukdas, 25 C W N 137 61 1 C 
9°4 Cf also Khusalt Ram v Bholar Jt/al 37 All , 252 Comp 
also the observation made in 3 okohama Specie Bank v Curten 
I dcr & Co q 6 I C 459 a case under the Presidency Act) It * s 
*•' the duty of the Insolvency Court under this section to adjudicate 
as to whether the debt is a good debt or not, Shceput Singh v 
Ram Samp, AIR 1926 Cal 9S2 95 I C 463 Before entering 

in or removing from the schedule, names of creditors, the Co^rt 
V is lioi nd to come to judicial findings in support of the step* 5 to 
be taken Annr Chand v Anukul Chandra AIR 1926 Cal 
160 90 I C S02 A Receiver cannot go into the question that 
a certain debt was a harsh and unconscionable bargain and reject 
proof on that account , it is for the Court to determine the point 
Re Armstrong, 05 L J Ch 184 An admission In a Mttnkshari 
father as to the genuineness of a debt will not bind his sons 
who claim by survivorship and not throigh him, Ibid Where 
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tbc mortgagee in a counter petition to an application under 
^ec stated that the mortgage in his favour is a valid transac- 
tion, that i' not tantamount to tendering proof of his debt, 
Mtdhus't a»?ir Chcihar \ Official Rccch fr of \ orth Ircot, (ig?6) 
MW \ 03s The bankrupt can cross-examine the creditor on 
his^proof, Lx parlc 4& L J B K 1 4 Ch D 11, cf 

AiTai dji Damodar v James Ftu/av 63 I C 441 f^md) , 
Srasunhrama> ta \ Thccthiappa, 4" Mad 120 45 M L J 166 
What amount can be proved A creditor is entitled to 
rro\e for the full amount of his debt on the insole enev of the 
principal debtor notv ithstanding that the suretv had paid a 
portion of the debt Zemfav to ltd \ Otraal Issigncc, 44 
Mad, 1S1 payments received from third per 011s not in privitv 
■nith the l anhrupt need not be deducted from the creditor’s 
claim, fi^qsi o Mor 240 vnluntarv pavments from strangers 
not in satisfaction of the insolvent's debts cannot likewise be 
•deducted from proof (1004) 2 k B 4^ Cf f 1 ^ — 1 2 AC 
, (iqo'O 1 k 13 041 <044> Rahbidf.c \ Each S tar D In*Ur 
once Co oS L J Ch 1 - \s to the amo nt of proof in case 

of setoff see ibQ 2 - Ch 4s Vs to what amoi nt is to be 
Troeed m cases where the insolvent is j mtly indebted along 
Arith others ide under Joint Debt*’ under sec 4 

Proof in case of unstamped Promissory note Even if 
a promissorv note is unstamped and therefore inadmissible in 
evidence it is oj cn to the creditor to prove his paginal debt 
m the in«ol\ cucv I saram Votinm 1 1 it VI R iq’o Sind 
i<>4 n6 I C hi 

Power to go behind Judgment Debt The Court of 
Bankruptcv has j < ever to go behind a judgment and inquire into 
the consideration tor the judgment deft not onl\ at the instance 
of the trustee b it also at the instance of the j ldgment debtor 
as well Lx turn Lennox 10 QBD 315 54 L T 

452 Cf 4 M L J 01 104) It is the settled rule of 

the Court of bankruptcv oil which vvu have alwavs acted that 
"the Court of bankruptcv can inquire into the e< nsideration for 
u judgment debt ret ‘hr W M James I J in Ex paU< 
Kibble, In TC (Jjii/un. f i 8"5) 10 Ch App Cas 3-1 l won 
Indian S « gar Mills Co v Uni I al 40 \11 ’S AIR 

1927 All 426 .5 AI J 450 l °* I Ram 1 U 

v Kadn CPaxw. ultra. The power of going behind judgment 
debts has been conceded to sceure an even distribution 
of the insolvent’s assets among his creditors bv =111 erseding 
collusive decrees and judgments bv default ib’d The trustee 
IS not bound to accept or admit proof n en.lv because it is 
support eel fcv sworn testimonv \ creditor c m alwavs be e died 
Upon to prove that he is a real creditor '•a fibq 3 l 1 0 B 
404, also I an Lain \ Chattutpn duo") -KB 2 The 
trustee’s right and duty , when examining a j roof for the purpose /- 
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of admitting or rejecting it is to require some satisfactorv end 
ence that the debt on which the proof is founded is a real debt 
No judgment recovered against the bankrupt no covenant given 
bv or accounts stated with him can deprive the trustee of hs 
rights He is entitled to go behind such forms to get at the 
truth and the estoppel to which the bankrupt mav have subjected 
himself will not prevail against him,” per Bigham J m In te 
I an Laun Lx parte Puttullo (1907) 1 K B 155 (162 163)— 
affirmed in {190“) 2KB 2>)f Cf 39 All , 9^ , (1917) 2 h. B 60 
see also In re Campbell Ex parte Seal (1911) : KB 99'* in 
which a proof in respect of a loan bj an unregistered moncj 
lender was rejected though judgment was obtained on the debt 
and the debtor had promised to paj the same bv instalments 
Cf (18S8) 22 QBD S3 (1904) 1 K. B 57“» As to Courts 
pow cr of going behind < -d on 

compromise xidc undci inder 

s 54 tnfra also In re 

Receivers’ power to go into the nature of debt The 

Receiver has onlv power to submit a report to the Court as to 
whom he considered to be an approved creditor of the insolvent 
and he has no power to go into the question as to the nature 
of the debt at all TulstRamy Mahomed Araf, AIR igaSLah 
-3S 109 I C 3-3 

Presumption as to consideration for a pro note A 
presumption of receipt of full consideration Arising from a 
debtor s signature on a promissorj note, can onlj be available 
against that debtor pcrsonallj, and cannot be invoked against 
the Official Receiver or a creditor Ram Lai Tandon \ hash 
C Imran 26 A L J 241 AIR 192S All 380 108 I C 14- 

No double proof There cannot be two dividends in res 
pcct of the same debt therefore the same creditor cannot prove 
Ins identical debt twice over see Re Oriental Commercial Danl 
(iS'i) - Ch App 99 Rc Melton, (1918) 1 Ch ,>7 (48) * ht 
Moss {, 9 o 5 ) jKB 30- 

No fresh proof if one rejected before If a creditor 
tenders proof and the same is rejected on the merits lie is not 
at libcrtj to tender a fresh proof he must proceed bj wa> of 
appeal Cf Rc McMurdo (1902) 2 Ch 6S4 , Broaden v 
McHenry (1S91) iQB 53s 

Schedule of Creditors The schedule should specif' 
tne names of the creditors and the amounts of their respective 
debts No creditor unless included in such schedule can parti 
cipatc in the distribution of the insolvents’ assets In re Cl 

Lai Osial 29 Cal , 29 Cal 503 The 
Tl* d°t' of framing schedule should not include am jWJ 
Co«m “ ° n lhe 1,a< 5 not been dechTetTprowlk 

tmilcr this \ct Even where a debt K 
provable the Court has power to reject 
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an aoplicMion fo*- tnttnnc tlie name of a creditor in the schedule 
fo r sufficient m«on c Inz Hu*<tnn \ Lachman Pas a 0 S. 
\ L K "o' The framing of the Schedule is the dut\ of the 
Court and not of the Rcceucr Rthanlal \ JInrsuk Pas 25 
C W \ 1 ~ MIC 004 Cf 6t I C "6 (Mad ) Under sec 
So (M, an OfT'-ial Kectit tr has been empowered to frame sche 
cfulcs In framing 1 schedule the Official Rccencr does not 
decide judicial!! or flmlh upon c ntested claims ModirWin 
! Ofnctii J?cffi rr Ttnnc cll^ 41 Mad o Framinq; of 
Schedule is at the first instance 0 summon procedure and am 
Tni'*ahes creeping in mi\ «uhse jnenth 1c rectified Hid 

‘schedule* in all m< hence ni itter- ch ! t It settled ns 
*0on as jossjhlt and lefore 1 conif sition 1- fimlU accepted 
Tofaf Vof f tfa« e hand \ Sum f li o K o> [\\\ ) 

Clandanlal\ Khcmtai 401c h" hc is II J t S Note 
that «ub section (1 mokes no j rmw 11 hr notice a" sub sutun 
( ) does Where no schedule is j rej ared tie uisohencv ] ro 
ceedmge would le n bar t lb sent p ft \ Pm 1 c land 
60 T C «;s<. (L a j) //an 7 \ Mai Llud 04 P R lot - c o 

PLR ioo 4 ' 

Proviso The ] rmi«o m\*- tint where the ealue of am 
particular debt is intaj allt ! Kim. fanh e-tim ited the dtlt 
shall not be included in the «ehe I de \ del t which Ins 1 ten 
so excluded is not o j rmahlc lei t withii the m Jtnng of sec 4 
ft) Once the cable ot elcbt 1 is 1 eel a- ertumd and the del t 
has been entered nit the siledik it- \ due can he altered 
°nlj under «ec so 

\ Wahomeliu wif« is n t entitled t K ei tertd 111 the 
Schedule of ere lit r t her 111 Iwni husl m 1 t 1 the am mt 

° f her eleftmd d e lei t n m teb a the - me t ji \alle 
onle on death >r h\ r e il ta 1- lb 1 tils irons 
Siif/ira / |l \ l 11 1 / ti f Ik 4 U 

Effect of the Schedule U11 ler seeti n s f the Cc le 
°f Cnil Procedure iX s the h ui HU, t <» sche 1 It was deen td 
to be a dcCTec in foe our ot the ered t irs t r the r-^sj ectiee sums 

allotted to them -ee Inn 'lb' 1 ''l ‘ ’ kt 

•Hfdiif Jalmii \ I hai 1 1 > 1 Ml 14 Hit when this 

Hction was re enaeted m sec 4 »t the Pr \menl Ins heme 

■let of iqo the words wh'cl urti ilh kclirei the seln. I lie 
to 1 c a decree were omitted S tin ler the lej e iled \et th 

C\act effect ot a schedule beeamc somewhat HKeitaii) l 11 ler 

the jiresent \ct it mat be contended (but ut think not riglith I 
that the framing of 0 schedule is taut 1111 uiit tu j du 1 h 
' for the purpose of doing complete ju-tiee < r m iking a eomjilete 
distribution tf properte within the meaning of section 4 »nd 
therefore is to be deemed a detru loi 1 hnnit l puif’osc wjthni 
the meaning of sec '8 (1) The fi mime, of 1 schedule of 
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creditors is not however a decree in favour of the creditors to 
all intents and purposes , therefore, no succession certificate m2 
be necessary for payment of dividend to a scheduled credito* 
0 »myac/i» \ Ramchandra 49 Mad, 952 (1926) M W N 560 
51 MLJ 349 24 L W 279 97 I C 411 The framing of 1 
schedule hereunder does not preclude the Court from entertain 
tng an application under section 50 for expunction of entnes 
Khadir Shaa. \ Official Receiver, 41 Mad , 30 The schedule 
however does not entitle a creditor to the whole amount due 
to him , because the effect of a debtor's insolvency is to term 
nate his creditor's right of enforcing his full claim against such 
debtor and to substitute m the place of that right a new ngbt 
to share proportionately in the distribution of the total amount 
of available assets of the debtor, Rc Htggmson and Dean Ex 
parte A G , (1899) x Q B 325, (333) When a debt is omitted 
from the schedule, the creditor loses all his remedies, K/iald#* 
Rahman v Ram Samp, 8 L L J 286 AIR 1926 Lah 4S9 
I C 204 , inasmuch as a creditor omitted from the schedule 
cannot participate In the dividend, 29 Cal 503, supra 

Non-scheduled debt* As a schedule ought not to 
include the non provable debts, such debts may be recoverable 
by ordinary suits brought within the ordinary periods of limita 
tion Cf the prouso to sec 78 below See also Menghra] v 
Vtrbhandas AIR 1924 Sind 122 17 SLR 30° 7 6 1 C . 
2 so, in which it has been held that a creditor who does not 
prove his debt and is not scheduled hereunder m consequence 
is not precluded from suing to recover his full amount after the 
adjudication has been annulled and the insolvent has been 
discharged on a scheme of composition (of course, if he is not 
a party thereto) 

Sub-sec. ( 2 ) A schedule framed under sub-sec (1) sbal 
be posted in the Court house This provision is obligators 

Sub-sec. ( 3 ) It says that a creditor can tender proof of 
his debt at any hme before the discharge of the insolvent a° 
apply to have his name included m the schedule of creditors 
But the debt should be one which is provable under sec M 
(which please sec) and notice of the application should be fir* 
given to the other creditors entered in the schedule and their 
objections (if any) should be first heard Cf Mnza Ah V 
Quadtn 21 PhR 1919 50 I C 774 Cf 47 Mad 120 4 * 

MLJ 166 75 I C 572 Fictitious, fraudulent and illegal debt* 
Invc no place in the schedule Cf 56 P R 1919 , (1S7S) 8 Cn V 
621 The sub section uses the words “any creditor” (and not 
‘any unscheduled creditor”) which are suflicientli wide * 
include a creditor who has already proved one or more debts 
but wishes to prove a further debt which for some reason of 
other he has omitted, Gokul Chandra \ Radha Go~tnda, » 
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CLJ ioS AIR iq 26 Cal 1210 97 I C 1013 Formerly, 
notice had to be given al«o to the insolvent, and in case of his 
death, to his representatives, Snpat Stngh \ Prodyat Kumar, 

4$ Cal , S7 57 I C S10 But now, notice is to be given to 
the Receiver instead The name of a creditor should be entered 
in the schedule until the Court has considered any cause that 
might be shown against so doing, Amir Chand \ Anukul 
Chandra, \ I R 1026 Cal 160 00 I C S02 

At any time There is no limitation fixed for a creditor 
to come m and pro\ c his claim , Laksh 
Lap-se <rf time— no man an \ Vutlta, 11 Mad , I, see also 
bar for proving a debt Madho Prosad v Bhole Nath 5 AH , 

26S, Parsadt \ Chunm Lai, 6 All 142, 
Harapma v Shama Charon, x6 Cal , 592 Ashrafuddtn v 
Bcfin Behan ,0 Cal , 40“, Shcoraj v Ganst, 21 All , 227, and 
the matter has practically been left to the discretion of the 
Court, Jan Bahadur \ The Bailiff, 5 Rang 384 AIR 1927 
Rang 263 104 I C S16 creditor is entitled to tender proof 

of his debt at a in fime during the administration so long as 
there arc assets to be distributed and no injustice is done to 
thud parties, Babu Lai S aim v Knshn aPrasad, 4 Pat , 128 
* I R 1925 Pat , 438 6 Pat LT 410 85 I C 543 In fact 

the section does not enact a rule of limitation, Sna Subramama 
v Thcethiappa 47 Mad, 120 45 M L J 166 (1923) MWN 
JS L \V 636 \ I R 1924 Mad 163 75 I C 572 Lapse 

of time is no bar for proving a debt Damodar Das v Hamid 
Raman, AIR 19:6 Oudh 621 3 O W N 793 98 I C 74 

Cf Anath Laljt \ Cursetji, 9 Bom L R 466 He may come at 
anr time after adjudication and before discharge, and prove his 
debt and participate m the assets, provided there be any thing 
'till available for distribution But the creditor who comes at 
the eleventh hour to prove his debt takes a great risk Because 
the other creditors who are already on the schedule, may come 
forward to challenge the validity of Ins debt, and without hear- 
ing such creditors the Court cannot include his name in the 
schedule Allahabad Bank \ Murhdhar 34 All ,442 9 ALJ 

577 The Insolvency Court is always bound to investigate the 
dispute when one creditor challenges the validity of a debt set 
up by another and cannot relegate either of them to a separate 
smt Cf A husalt Rent v Bhtdarma! 37 All , 252, Amir Chand 
\ Anukul Chandra, AIR 1926 Cal x6o 90 I C S02 As to 
the right of a creditor inadvertently omitted from the schedule 
to apply for admission into the rank of creditors see also Re 
Cobbold 36 Cal , 5x2 As the framing of a schedule by the 
Official Receiver under this section read with sec So (b) does 
not finally determine the matter, the creditor can apply under 1 
this sub-section (3) for the enlistment of his name m the 
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schedule Cf Khadir Shau. \ Official Rcccixer, TinnfifJIfr 
41 Mad , 30 

Barred debts Debts provable under this section are all 
debts to which the debtor is subject when he is adjudged an 
insolvent Therefore, a debt not barred at the commencement 
of bankruptcy can be proved in insolvency even though it gets 
barred at the time of actual proof, Damodar Das \ Ham ii 
.Raman AIR 1926 Oudh, 621 98 I C 74, following Si a 

Sttbramania v Theethtappa Ptllat, 47 Mad 120 45MLJ 166 
(1923) M W N 895 18 L W 636 AIR 1924 Mad ^3 75 
I C 572 Cf Babu Lai Sahu v Krishna Prasad, 4 Pat 128 
6 Pat L T 410 AIR 1925 Pat 438 85 I C 543 » Ex ^ arU 
Ross 2 G1 &. Jameson's Bankruptcy cases, 46 and 330 Ex failt 
Lancaster Banking Co 10 Ch D 776 , Rc Boucr v Chet-iyntd 
{1914) 2 Ch 6S Re Crosley (18S7) 35 Ch D 266 , a debt barred 
by the statute of limitation is not provable in bankruptcy I ro- 
ccedings Ex Parte Dcudney (1808) 15 Vcs 479 , Baranasht Ko(t 
\ Bhabadcb 34 C I* J 167 , Re Hepburn, (1884) 14 Q ® ® 
j94 (400) 

I Notice Notice to the Receiver and the proving creditors 
is necessary for the inclusion of an after coming creditor 
in the schedule though sub section (1) provides for no 
such notice for the purpose of framing the schedule, Altai a 
bad Bank \ Murhdhar supra This is obviously due to the 
fact that such intrusion involves disturbance of established 
rights and the ma\im audt alteram partem applies Cf Harper 
v Carr, 4 R R 441, Smith v R (1878) 3 \ C 614, Satyendn 
. v Narcndra 39 C L J 279 (282), Sato Koer v Gopal Sahu 4 
' Cal 929 12 C W N 65 also 25 C L J 149, 456 In the event 

J of death of the creditors, the notice should be given to their 
respective representatn es Cf Snpat Singh \ Prodyat Kumar, 
supra 

Amendment of Schedule In case of an evident mistake 
the schedule may be amended see Williams p 160, Cf Ram 
C hander \ \la har Hussain 51 I C 55 (All ) , rxp Schofield 
12 Ch D 33“ but an error in the Schedule cannot be rectified 
after the closing of the Insolvency proceedings, Ibid The 
schedule may be amended by including new creditors [s 33 ( 
or bv striking out the names of creditors alrcadv entered in 
it [s 50] or by altering the amounts of claims or debts Cf 
Amangnpa/It \ Kandtirt Ramachcndrudu 28 Mad IS* (*5 
1 B Mir a Hi \ Quadtn Khanam 21 PLR 1919 5° f ^ 

~ 1 \\ here the \aliditv of any claim is challenged and the Co irt 
judicially determines the question it will have power to add 0' 
remove a name to or from the Schedule Amir Chand \ Anukul 
Chandra \IR xq- 6 Cal 160 90 I C S02 and for that pur 
I>ose it can consider the Receiver’s report along with other 
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evidence, Ibid As to the Court’s power to expunge entries in 
the Schedule, tide under sec 50, frost 

Discharge The discharge contemplated b> this section 
means the final and not a conditional discharge of the insolvent, 
inasmuch as the effect of a conditional discharge is not to ter- 
minate the proceedings, Babti Lai Saint v Krishna Prosad, 4 
Pat 12S AIR 1925 Pat 43S 85 I C 543 An order of 

discharge on condition that the insolvent, in consideration of 
a monthlv allowance of Rs 25 for his maintenance, should 
place at the disposal of the Court all his after-acquired pro- 
perties is not a discharge within the meaning this section, Sua 
Swbramama \ Thcethiafrfra 47 Mad ,120 45 M L J 166 &c 

(fu/*ra) 

Secured Creditor Under this section the Court has a 
general power to inquire into the vahdidj of a secured debt, 
independent^ of the provisions of secs 53 and 54 (old secs 36 
and 37) , these sections being merelj rules of evidence or special 
rules of substantive law applicable to particular hinds of transfer 
by the insolvent, Dronadula, Sriramuht v PonaLaiira Redd t, 
1923 M \V X 306 45 M L J 105 18 L \V 426 72 I C 805 

Cf Official Rccci cr, TtnnCiclIi v Sankarahnga 44 Mad , 524 
40 M L J 219 (1921) MW N 236 14 L W 505 62 I C 

495 The reason for this view is that the Court cannot possible 
frame a schedule without determining the existence of the debt 
due to the secured creditor, Ibid but it is not very convincing 
to us Cf £hs v StLer (1873) S Ch $3 42 L J Ch 669 

Appeal Appeals from orders regarding entries in the 
Schedule mav lie to the High Court, sec sec 75 (2) and Schedule 
I An appeal will he where a non provable debt is admitted 
in proof, Siia Subramama v Theethiafrfra, 47 Mad 120 45 

Mtj 166 &c (supra) See also 34 All 42 , 24 C W N 401, 
Anandji v James rtnlay & Co 62 I C 441 The determina 
tion of a question under this section is not a decision (though 
one would naturallv expect it to be so) under section 4 for the 
Purposes of a second appeal under sec 75, inasmuch as sec 4 
is subject to the provisions of the Act which include both this 
section and the item of entr> against sec 33 m Sch l^both 
of which make such determination to be bj order and not bj 
decision 

34. [§ 28 (2)] (2) Debts which have been ex 
eluded from the schedule on 

th( p ebts provable under f] le ground that theiT Value IS 

6 Act incapable of being fairly esti 

mated and demands in the nature of unliquidated > 
damages arising otherwise than by reason of a< 
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contract or a breach of trust shall not be provable 
under this Act 

(2) [§ 28 (1)] Save as provided by sub sec 
tion (i), all debts and liabilities, present or future 
certain or contingent, to which the debtoi is sub 
lect when he is adjudged an insolvent, or to which 
he may become subject before his discharge bv 
reason of any obligation incurred before the date 
of such adjudication, shall be deemed to be debts 
piovable under this Act 

Framing of the Section This is sec 28 of the repealed 
Act with its two sub-sections arranged in a reverse order, and 
with the addition of a new provision that the debts excluded 
from the schedule as unassessable under the firoztso to sec j3 
( 1 ), shall not be provable In view of sec 44 (2) "it has become 
necessary to provide that debts which have been excluded from 
the schedule on the ground that their value is incapable of 
being fairly estimated shall not be debts provable under the 
‘\ct, and we have provided accordingly " — Select Committee 
Report dated the 10th February, 1920 Comp sec 30 of the 
Eng Bankruptcy Act, 1914 

Meaning of Provable debts and Proof One primal) 
effect of the bankruptcy of a person is that his creditors lose 
the right c estate 

and in lie out of 

that estate > The 

debts and claims with reference to which the amounts of dm 
dend are calculated are called proiable debts and the method 
bv which those debts and claims are established is called proof » 
see Him Lai v Talsi Ram AIR 1925 Nog 77 So I C 94° 
The word ' provable" means "capable of proof" or "which 
ma> be 1 c ore allowed to be proved,” Hansraj v Officul 
Liquidators (1929) ALJ Sn(rB) 

Sub-sec. ( 1 ) Under sec 45 (2) of the repealed Act a 
discharge released the insolvent only from the debts entered W 
the schedule but under the present section 44 (2), the insolvent 
enjovs greater benefit and is released from all proiabtc debt* 
whether entered in the schedule or not, tide notes under *oc 
44 ("’) put as liability for the non assessable debts has to be 
kept in tact such debts have herein been declared lion provable 
as well in view of the aforesaid alteration m the law 

Dues of a secured creditor When a Receiver of the 
property of an insolvent realise*, the property the debt due to 
a secured creditor constitutes a first charge on the atnoti" 1 
realised Mob ram v RodxcU, 31 A L J 32 L R 3 A 
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AIR 1023 All 150 Vide notes under sec 47 If the sale 
proceeds of the mortgaged propertj are not sufficient to full} 
«atisf\ the claim of the •secured creditor, lie can pro\e for the 
balance, liaranasht \ BJiabadct , 34 C L J 167 66 I C 758 

Debts not provable Under this Act there are two 
cla«es of debts and liabilities which are not provable in Bank 
ruptev, naraclv, (1) Contingent and future debts and liabilities 
which m the opinion of the Court arc incapable being estima 
ted (2) Demands in tne nature of unliquidated damages which 
arise otherwise than bv reason of a contract, promise or breach 
of trust Under the English law there is also a third class viz , 
debts and liabilities contracted bv the debtor with a creditor 
who has notice of an available act of bankruptcy But the 
Indian statute has not recognised this class of debts Compare 
**c j 4 (1) with sec clauses ( 1), (2) and (6) of the Bank- 
n-ptev Act iS^3 

Instances of debts excluded from the schedule [under the 
proviso to <ec 33 (i)] as unasscssable, arc (1) non accruing rent 
for a lease, (it) ' Alitnonv ’ ordered b\ a Court to be paid peno- 
dicallv bv a hu«band to a wife which mav not last and may be 
saned, see Linton \ Linton (iSb 5 ) 15 QBD 239, Victor v 
I ictor (iq!2» 1 R B .4- f\t rr \ I\crr (it§ ) 1 QB 439 see 
at TP J^2 h. 2 jt> aii/r (111 Deferred dower is not provable 
being a future debt which mav or nia\ not become due, Mtrza 

t Quadtn Khanam 21 PER 1919 50 I C -74, because, 

it is well known that such a debt becomes j>a>able only on the 
death of the husband or on divorce 'iuglira Bibt v Gaya 
Prasad, 12, I C -54 (All) c imilarly , a decree for rent 
under the Agra Tenancv Act will not be provable Parbati v 
Raja Shy am Rikh 44 All, 296 20 A L J 147 AIR 1922 

*11 74 66 I C 214 

As to instances of unliquidated damages arising otherwise 
than by reason of a contract or a breach of trust, they naturally | 
arise from tortuous acts, such as damages for assault and 
battery, If alter v Sherlock, (177 1 ) 3 Wils 272 damages for 
trover, for seduction (Bum v Gilbert 1913 2 M & S 70) for 
misrepresentations in the prospectus of a company (Re Giles 
Ex parte Stone 1889, 6t L T 82) If such unliquidated 
damages become liquidated either by agreement or bv award or 
a final judgment, they are provable Cf Re Newman Ex parte 
Brooke, (1876) 3 Cb D 494 When a claim is founded both 
on a tort and a contract, the ton may he waived and ’proof may 
be made on the contract, see Halsbury ’s Laws of England Vol 

II, p 198 . 

Damages ansing out of contracts are provable but there are 1 
some other liabilities which though arising out of contracts are ) 
not provable and are therefore not affected by an order of | 

/“ 
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discharge These contracts are generallj such as do not con 
template any payment of money, but have remedies for their 
breach in an injunction or specific performance, Rc Rets, (1904) 
2KB 769 Certain other contracts 
Contracts which do too do not give rise to provable babih 
not give rise to provable ties, eg a promise to mam, a cove- 
dcl,ts nant not to molest, or not to carry on 

a particular trade etc Illegal contracts 
also do not give rise to provable liabilities, Herman \ Jcuchnct 
(18S5) 15 QBD 561, so, debts for stifling a prosecution or for 
compromise or compounding of a fclonj or an offence, or 
gaming debts cannot be proved , Ex parte Thompson, (1746) 

1 Ath , 125 , Ex parte Elliott (1S37) 2 Dea 179 , Rc Lopes 
(i$Sa) 2 Morr 245 The unta\cd costs are not debts provable 
in bankruptcy as thev are not debts or liabilities, certain or 
contingent to which the debtor either was or might become 
subject vutlun the meaning of this section, Rc Pitchford (i9'4) 

2 Ch D 260 V gaming debt is not provable, (1S0S) 15 

479, infra A debt barred by limitation 
Barred Debts cannot also be proved, in bankrupts, 

Ex parte Dco.dnc 3, (1S0S) 15 Ves 479 • 
Ex parte Roffcy, (1S15) 2 Rose, 245 Rc Crosslcx, 35 Ch D 
266 Baranashi \ Bhabade t, 34 C L J 167 66 I C 7aS 

(following 15 Ves 479) • A debt does not become barred bv 
lapse of time if it is was not so barred at the commencement 
of the bankruptcy, 34 C L J 167 (51/pra) , Sua Sabraimttta v 
Thccthtappa 47 Mad 120 45 M £ J 1 66 iS L V 

(1923) M U N 895 AIR 1924 Mad 163 75 I C 5'f » 

Bo ter v Chetxyncd (1914) 2 Ch 6S , also sec notes under 
‘'Barred debts ’ at p 222 Debts not barred on the date of 
adjudication can be proved in insolvency even though thev 
become time-barred at the time of proof, Datnodar Das \ 
Hamid Rahaman, AIR 1926 Oudh 621 98 I C 74 A debt 

incurred after adjudication is not prov cable, xtdc notes at p 2'0 
infra 

Subjection. (2) : Provable Debts Excepting the t* 0 
clashes of debts mentioned in sub 'cction (1) all other debts or 
liabilities (whether present or future certain or contingent) 
may be proved provided (1) the insolvent is subject to then 
when he is adjudged an insolvent or (2) he becomes subject to 
them before his discharge by reason of an ol ligation incurred 
before adjudication , that is, the debt must accrue before ad 
judication , debt accruing before discharge mav be proved u 
the obligation giving me to the debt was incurred before sdjudi 
cation Cf Tx parte Slone (1873) 6 Ch App 914 Thus, it 
has been *eaid that jn order that a particular debt contracted 
alter the order of adjudication mav be a debt provable m m*oI 
\encv proceedings, the debt should have existed at the date 
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of order of discharge or if contracted subsequent thereto, 
should have been based on a liability existing at the time < 
adjudication Stsram \ Ravi Chander, (1930), ALT 35c 
AIR 1930 All , 104 Obligations incurred after the date > 
•adjudication are not debts pro\able under this Act, Ganj 
Pcrshad \ Fcda Alt, 4S I C 913 (Xag ) Vide notes under tl 
"heading “Before adjudication”, infra The words, “obligatic 
incurred” refer to an obligation incurred b\ the insolvent hir 
«elf, Kcshcoraa v Gotindrao, 6 XL J 279 AIR 1923 Na. 
142 6S I C 340, and will co\er an obligation incurred by tl 
insolvent managing member of a joint familj for himself, at 
on behalf of the other minor members thereof, Vtthal v Ra 
Chandra, 19 X L K 12S AIR 1923 Nag 257 71 I C 32 
The atsence of a decree under O XXXIV, r 6, C P Cod 
wiU not in law d^bar a creditor from proving his debt in insc 
venev j roccedmgs All that is neccs«arj for the purposes 
msolvencv proceedings is to prove the existence of the det 
Vatu Lai Sahu \ Krishna Prasad, 4 Pat 12S AIR 1925 Pa 
4 jS 6 Pat LT 410 I C -43 

The policv of the Act is to make the insolv ent a freed nu 
— freed not onlv from debts but from all obligations incum 
before adjudication which could in fullness of time, ripen in 
debts Cf George v Richard, (18SS) 1. AC 351 1 (iSSS) ; 
QBD 90, (1S-1) - Ch App 31 » (i^S-) iS Q B D 64 
Damages arising out of a breach of contract though unliqu 
dated for the time being, mav be 1 roved, Rc Omcrto Lall 3 
BLR App 2 Liabilities from forward contracts maj 1 
proved, Rc Moosaji Loha 5 S L R 249 15 I C 825 , In ■ 

Jtuanj 1. b SLR 1S7 19 I c 6 53 . Fc Dholan Das, 56 I ( 

15S Unliquidated damages mav at times be proved thoug 
the debtor has been guiltj of fraud, (1882) 9 QBD ir. 
The liabihtv to restore monej or property obtained by frai 
maj be a provable debt, (X87S) 8 Ch D 807 , The debt resu] 
mg from a breach of trust is provable, (1880) 17 Ch D 122 
C1Q03J 1 K B 439 Arrears of maintenance are provable, Tok* 
Bibi, v Abdul Khan, 5 Cal , 536 Cf Hal/iude \ Haf/Iwf 
50 Cal 867 An annuity is an instance of contingent liabilit; 
It is provable and is capable of being estimated, Ex: parte Blac 
more, (1877) 5 Ch D 372 Cf Ex parte Jackson, 2 0 W 1 
loa -1 * l ictor v I iclor (1912) 1 Iv B 247 , Ex parte Nea 
(iSSo) 14 Ch D 579 The contmge: 


Contingent Lability of liability of a surety nho has not bei 
surety called upon to paj or has not in fa 

paid is a provable debt Re Paine, (189 
1 o B 122 Re Blackpool Molor Co ) td {1901) 1 Ch 77 
Re u™. (.90s) a K B wfiMStdha,* Ka»ha, 50 All 6o£ 
26 A L J 425 AIR 192S AH 306 109 I C 431 (1) A! 
see Re Snou den, 50 L J Ch 54o , 17 Ch D 44 , Paul v h t 



>28 THE rROMNCIU. IN SOL V E-NCV ACT [SeC 34 

i Term Rep 599 , a suretv for an entire debt paj log orfr 2 
part cannot in equity stand tn the shoes of the part> he pavs 
off, Lx Parte Rush forth , 10 Ves 420 When the suretj himself 
turns out insolvent, the creditor can prove on the guarantee bv 
the suretj. Lx parte Young, (1&S1) 17 Ch D 66S Monej held 
‘in suspense” is a trust and therefore cannot be a provable 
debt see Ofjiaal Assignee \ Rajan Aijar, 36 Mad, 499 
bee also 33 Mad , 299 Cf Rc Cham, 2 Mad , 13, according 
to which propertv held bj a bankrupt in trust for others is not 
his property When goods bailed to a person who becomes 
insolvent are lost to the true owner bj virtue of the doctnne 
of reputed ownership, the latter lias no right of proof to the 
extent of his loss Re Dutton Ev parte Ha^tside, (1907) 2 K B 
i^o Commission for finding a purchaser is provable, Rc Dcate 
Lx parte Durrani {18SS) 5 Morr 37 Proof maj be made on 
an implied promise to mdemmfv , Ex parte Ford, Re ChflJ’J'fll, 
{1SS5) j6 Q B D 305 George \ Richard, (18S8) 13 A 351 
Moncv held in deposit with a bank is a provable debt, Kfldjr 
fin v Surasalt, 9 PR 1908, Official Assignee Madras v 
Smith 32 Mad 6 S , Official Assignee, Madras \ Rajam rh)at 
33 Mad 299 isuPra) Unpaid call monej may bo proved Rc 
Mercantile M M his Co 25 Ch 1) 415 The transferee of 
immoveable propertj who purchases such propertj with ot 
without notice of charge on the same is a person interested m 
the pavincnt of the debt charged within the meaning of *\tc 60 
of the Contract \ct and in case such transferee pajs off such 
debt the payment becomes a debt for monej paid to the 
transferor which can be proved in insolvencv, Ganga Sofia* \ 
Sundar la l AIR 19^0 Oudh, 266 

Debts Sec p ~ ante 

Liabilities This word has not been defined in thi*» Act 
but we have got a definition for it in Sec 30 (S) of the Batik 
ruptev Act 1914 \ccordmg to that section, this word includes 
“anv compensation for work done, anj obligation to pav 
nioiicv on the breach of am express or implied covenant, 
contract, agreement or undertaking (See the entire siction) 

Private arrangement, if estops creditor from proving 
debts There can be no estoppel against the statute , 
where the arrangement is invalidated bv reason of contrive** 
tion of anj statutorv provision it will not debar the creditor 
from proving his claim Re a Bankruptcy notice, (19^4) - Ch 
D 76 \gain, there will be no estoppel where the arrangement 
is brought about bv fraudulent representation Thus where 
a composition was the result of a fraudulent inducement, the 
Court held that the creditors will not be debarred from proving 
their debts b> reason of it, Dchanlal v llarsukhdas, 25 C V 
J 3" 
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i Te*m Re? 509 , a snre’v fo- an crltte debt paving onlv a 
jvrt can" o’- in eqmtv *mnd in the *hoe> o? the p3rt\ he par* 
efT, Ex P*r te Rushicr*h, to Ye« 4:0 When the suretv himself 
tms o-t insolvent, the credit o* can p-ove on th a guarantee bv 
the «wre^. Ex fartc \eurg, (1SS1) J7 Ch D 66S Monev held 
‘ m *u«pen e” is a tro*t ard therefore cannot be a pro-able 
dfh* see Omoal ,-lssigrfr v R u ran Anar, 56 Mad , 4°Q FB 
tee aUo - Mad , ccq Cf Rc Cl am 2 "Mad , 13, according 
to wh ch p^opem- held bv a bankrup* in mi'* for others is no* 
hx* p’-opertv When goods bailed to a pe-^on who becomes- 
lr^olie’it a-e lo«* to the tree owne*- bv virtue of the doctrine 
o f rep ted owne^hip the latter has no right of p’-oof to the- 
event o f his lo- Re B ilto »• Ex parte Ha-iside, (1007) 3 K B 
1*0 Comm *ion for finding a purchaser is provable, Re Beale, 
Ex par e Durrjr |i c Nr Mo”» Proof mat be made on 
an mp' ed p-ow *e to inde&mm Ex farte Ford, Rc Cha^cll, 
(t«, 10QBD O, Gccrcf \ Rid a rd, (i&SS) 13 A C 3St 
Mo"t\ he’d in deno^ t with a bank i« a provable debt, Kartar 
Dc - 1 \ Surasi'i 9 P R 100S , OFnd Assignee Madras v 
^mih 2 Mad oS 0 *~eial Issigrcc Madras \ Rajam Anzr, 
Mad -co 'sipra 1 bnpaid call monev mav be proved. Re 

Mercar'ile M M Jrs Co , •*>. Ch D 41 The transferee of 
inroi eab’e p'-opertv who purchases such propertv with or 
wi’^oat ro’itc of charge on the came is a pe*-*on interested m 
the pavwen* of tl “ debt changed within the meaning of <ec 6 q 
of tl e Co"*rae* Act and in ca-e *ueh trarMeree pa vs 0*1 «nch 
deb* the pawnmit become* a deb* fo- monev paid to the- 
t’-an^ f ero- which can be p-oved m m-ohenev, Gar^a Sab at \ 

Si rdar U1 \ I R 00 Oudh =65 

Debts 7 jrfc 

Liabilities This wo-d ha-, not bem defined in this Ac*, 
bi t v L hav v go a d^mtion fo’ it in Sec 30 (SI of the Ra"k- 
n p c\ Ac* 1014 Acer Jmg to that section this wo'd inch d to 
‘ a "' compen«a ion icm o L done anv obligation to pav 
mo^cv on the b u h anv eicp^c-s o r implied covenant, 
compact acre "'em - ndelakmg (See the entire section! 

Private arrangement, if estops creditor from proving 

OtVis 'HVc’e can ’ik no estoppel against tl e «*atu*c , *0 
u u c , e arrangtmc*'i - invalidated bv reason of contmven 
non o f arv •statv.’o-v vi< on it wall no* debar the credito" 
irom p-ov*ng his clam Re a rjnfcnipfei rotice, (1024) 2 Ch 
D "6 Aga n, the'c vnll l< rj(< oppel whc r e the a , Tangcme"t 
I** b-oi g'’ 1 * aloi t bv fmi-di. t.n* rej resentation Thus, wht-c 
a cc^po* t on was the rc*i 1* o e a fnu dulent inducement, the 
Cou^t held that the credi’o’s will no* be debarred from p’orn" g 
t v ei*- deb’s bv reason of 1*, Behanlsl \ Harsukl das. 25 C M N 
J 3 “ 
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Before Adjudication A debt to be provable under this 
section must be fa debt to which the msohent Ins become sub- 
ject bj reason of an obligation incurred before the date of ad- 
judication, Kcsncuao \ Goxindrao , 6 N I, J 279 AIR 1923 
Nag 142 6S I C 340, K j\ K T Chetty \ Batin, 13 Bur 
LT117 61 I C 640 Tint is, the debt must accrue before 
•adjudication If it accrues after adjudication and before dis 
charge it is provable onlj if the obligation giving rise to the 
•debt was incurred before adjudication, Official Trustee of Bengal 
\ htssen Gopal C L J .>92 ,4 C \\ N 751 So it has been 

held that a debt incurred after adjudication is not provable under 
the -\ct, Htralal v Tulstram 22 \ L R 11S AIR 1925 Nag 
■*- So I C 940 Cf Re Pilling (1909) 
Debt incurred after 2 KB 9SS Therefore, where a pronote 
adjudication not pro vs executed b> the insolvent long after V 
' able the date of the adjudication, the creditor 

cannot prove the debt under this Act, 
but follow his ordinarv retried} Kallu v Agha Salim, 2 O W N 
659 AIR 1925 Oudh, 66S 89 1 C 923 , Htralal v Tulstram 
supra That is to sav a suit can be maintained on an obliga 
tion incurred bj the insolvent after adjudication, it not being 
a debt provable in bankruptcy Sec 28 (2) is no bar to such a 
■suit, Ganga Prasad \ Feda lit 48 I C 913 (Nag ) Rents 
which fall due from an insolvent after the making of the order 
of adjudication cannot be deemed to be a debt existing on the 
date of the order, and cannot be proved tins section not applv 
mg thereto, Kuer Behan Lai v Kalka 9 OLJ 157 AIR 
1922 Oudh, 73 67 I C 549 This is so, because in such a case 

there was antecedent obligation accruing for the liability to 
1 aj the rent, 51 C L J 392, supra As to debts not getting 
barred before adjudication, vide notes at pp 222, 226, ante 
The point of time with reference to which the question as to 
whether the recover} of a debt is barred b} time or not should 
be determined is the date of the adjudication, Syed Ijaz Husatn 
v Lachman Das, 9 O & A L R 796 AIR 1924 Oudh, 351 
75 I C 790 Under the English Statute, a debt incurred after 
•notice of an act of bankruptcj is non provable , but under this 
Act, it is non provable only if incurred after adjudication and 
not merel} after notice of the act of bankruptcy, Comp sec 30 
(2) of the Eng Bankraptcj Act, 1914 So, it is the date of 
actual that is the day dzaisge betiteeti prctohSe 

and non provable debts A question mav be raised whether 
the date of adjudication will relate back to the date of presenta 
tion of the bankruptcy petition by reason sec 28 (-) 

Joint Debts: Where one member of a toini Hindu family' 
is declared insolvent the creditor must prove the whole debt 
in the Insolvencj Court and should not split up the debt 
"between the insolvent and the non insolvent members, Vtth 
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i Term Rep 599 , a suretj for an entire debt pajing onlv a 
part cannot in cquitj stand m the shoes of the partj he pats 
off, Ex parte Rushforth, io Ves 420 When the suretj himself 
turns out msols ent, the creditor can prose on the guarantee b\ 
the sutcI), Ex parlc ^oimg, fi8Si) 17 Ch D 668 Mono held 
in suspense” is a trust and therefore cannot be a proxabte 
dfbl sec Official Assignee \ Rajan Atyar, 36 Mad , 499 T B 
‘'ee al<o 3 0 Mad , 299 Cf Rc Cham 2 Mad , 13, according 
to which property held bj a bankrupt in trust for others is not 
his properts When goods bailed to a person who becomes 
in«o!\cnt are lost to the true owner b> \ irtue of the doctrine 
of reputed ownership the latter has no right of proof to the- 
extent of his loss Rc Duff on Ex parte Ha uide (1907) 2KB 
180 Commission for finding a purchaser is pros able, Rc Beale, 
Ex parte Diirrtui (1^8) 5 Morr 3- Proof maj be made on 
an implied promise to mdemmfs Ex Parle Tord, Re Chappell r 
(1885) 16 QBD 305 ( corgc v Richard {1888) 13 A C 35 1 

Moncs held m deposit with a bank is a protable debt, Karlar 
Dc-i \ Surasati 9 PR 1908 Official Assignee Madras \ 
Smith 32 Mad 9S Official Assignee Madras \ Ra]am Atyar, 
Mad 299 (supra) Unpaid call moncj xnaj be prosed, Rc 
Mercantile M M Ins Co -5 Ch D 415 The transferee of 
immoteahlc propertj who purchases such propertj with or 
without notice of charge on the same is a person interested in 
the 1 as incut of the debt charged within the meaning of see 69 
of the Contract \ct and in case such transferee pass off such 
debt the payment becomes a debt for moncj paid to the 
transferor which can be prosed in msolsencj, Clanga Sahai \ 
Sundar I al AIR 19,0 Oudh 266 

Debts see p ante 

Liabilities This word has not been defined in this Act, 
but s\t lmc got a definition for it in See 30 (8) of the Bank 
ruptes Act 1914 \ccordmg to that section this word includes 
' ins compensation for ssork done, anj obligation to pa> 
moncs on the breach of ans express or implied coscnant, 
contract agre ment or undertaking (Sec the entire section) 

Private arrangement, if estops creditor from proving 
debts There can be no estoppel against the statute . so 
where the arrangement is insalulated bs reason of contras en 
tion of anj statutors jnsision it will not debar the creditor 
from prosing his claim Ac a Bankruptci notice, (1924) 2 Ch 
D "b \gam there will lie no estoppel sslicre the arrangement 
is brought about bs framluKnt representation Thus where 
a composition ssas the result of a fraudulent inducement, the 
Court held that the creditors will not be debarred from prosing" 
their del ts l s reason of it, liehartlal \ HarsuUidas 25 C W N 
13" 
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Before Adjudication A debt to be provable under this 
section must be la debt to which the insolvent has become sub 
ject bj reason of an obligation incurred before the date of ad 
judication A csftc^rao \ Goxtndrao 6 N L J 279 AIR 1923 
J\ag 142 OS iC 340 , A \ A T Clietly v Batm 13 Bur 
LT ji 61 I C 640 That is, the debt must accrue befoie 

•adjudication If it accrues after adjudication and before dis 
charge it is provable onlv if the obligation giving rise to the 
tdebt was incurred before adjudication Official Trustee of Bengal 
v his sen Gopal jiCM -.92 >4 C W \ "5 1 So 11 has been 

held that a debt incurred after adjudication is not provable under 
the \ct Htralal \ Tulsiram ’2 N l R riS AIR 1925 Nag 
— So I C 94b Cf Re Pilling (1909) 
Debt incurred after 2KB 9SS Therefore, where a pronote 
adjudicat on not pro- is executed bj the insolvent long after 
'able the date of the adjudication, the creditor 

cannot prove the debt under this Act, 
hut follow his ordtnarv remedv Kalin v Agfa Salim, 2 O W N 
639 \ I R 1925 Oudb, 66S 89 I C 923 , Htralal v Ttilsiratn 

supra That is to sav a suit can be maintained on an obliga 
tion incurred by the insolvent after adjudication, it not being 
a debt provable m bankruptcy Sec 28 (2) is no bar to such a 
•suit Ganga Prasad v Fcda Alt, 48 I C 913 (Nag ) Rents 
which fall due from an insolvent after the making of the order 
of adjudication cannot be deemed to be a debt existing on the 
date of the order and cannot be proved this section not apply 
ing thereto, Kuer Behan Lai v Kalka 9 O L J 157 AIR 
1922 Oudh, 73 67 I C 549 This is so because in such a case 

there was antecedent obligation accruing for the liability to 
J aj the rent, 51 C A J 392, supra As to debts not getting 
barred before adjudication, xide notes at pp 222, 226, ante 
The point of time with reference to which the question as to 
whether the recovery of a debt is barred by time or not should 
be determined is the date of the adjudication, Syed Ijaz Husain 
v Lachman Das, 9 O & A L R 796 AIR 1924 Oudh, 351 
75 I C 790 Under the English Statute, a debt incurred after 
notice of an act of bankruptcy is non provable , but under this 
Act it is non provable only if incurred after adjudication and 
not merely after notice of the act of bankruptcy. Comp sec 30 
(2) of the Eng Bankruptcy Act, 1914 So, it is the date of 
actual adpidjratuuL tb.it is. the. day •Atasi'ge. b-tVimw 
and non provable debts A question may be raised whether 
the date of adjudication will relate back to the date of presenta 
tion of the bankruptcy petition by reason sec 28 (7) 

Joint Debts: Where one member of a joint Hindu family 
is declared insolvent the creditor must prove the whole debt 
in the Insolvency Court and should not split up the debt as 
between the insolvent and the non insolvent members, Vithal 
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v Ram Chandrti, 19 X L R 12S AIR 1923 Nag 257 * 72 

IC 327 

Damages in’ tort Damages in tort are provable only 
where the judgment is signed before the date of the receiving 
order (admission of petition), Re Xe~«. man, (1S76) 3 Ch D 494. 
Cf Lx fartc Green, 2D & C 7*3 • Lx parte Wcslcoit, L R 
9 Ch Ap 626 

Expenses of Administration — See Official Trustee w 
Ktssen Gofal, 34 C W N 751 51 C L J 392 


Annulment of adjudication 


35. [§ 42 (1)] Where, in the opinion of the 
Court, a debtor ought not to 
Su ! ,n"> have been adjudged insolvent, 
or wheie it is pioved to the 
satisfaction of the Court that the debts of the 
insolvent have been paid in full, the Court shall, 
on the application of the debtor, or of any other 
person inteiestcd, by order in writing, annul the 
adjudication, and the Court may of its own motion 
or on application made by the Receiver or any 
creditor annul any adjudication made on the peti- 
tion of a debtor who was, by reason of the provi- 
sions of sub-section {2) of section 10, not entitled 
to present such petition * 


Amendment of 1927 1’icfc the footnotes The amend- 
ment is virtuallv superfluous, because an adjudication in con- 
travention of sec io (2) is one winch should not have been 
made and as such is liable to annulment wmlcr the opening 
words of this “cction Tin onlj difference male b> the nnuml- 
mtnt, however is tint it permits the Court to act suo motu, 
while under the first part of the section, the Court can move to 
annul onlv on the application of the per-on interested 


TYir'r Section corresponds to section 42 (i( of the Act of 
1007 and to sec 29 of tile English Banhruptcj Act, 1914 It 
imhcs provision for the annulment of nil adjudication order 
There are three grounds for numdhug an adjudication order 
under tins section, ?t:, (a) Where in the opinion of the Court, 


• The lire* in itshc* hare Itrcn added In the Amending Act 
\I o* u)J7 Hr thl* amendment the pf«\hioiw cf this \ct are t ronght 
trio line with the amendments made In »ec 21 of the I’resi ’encj Town* 
Tntolvency Act— t Ue Slatrmrnts cf Obfeelt an l Reasons 
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a debtor ought not to ha\e been adjudged an insolvent, (b) 
where the debts of tlie insolvent are paid in full and the fict 
of such pavment is satisfactorily proved before the Court , (c) 
where the adjudication was m contravention of sec 10 (2), ante, 
an order of adjudication cm be annulled under this section 
011/1 upon proof of the existence of one or both of the circuras 
tances herein specified Mottlql Radhaktssen v Ganpat Ram 
’■>CLJ -'’O -1 C W Is 936 34 I C 792 , Jam Khan v Den 
Dttta — PW R IQ15 29 I C 8SS , Sei/iaiyangar v Venkata 
Lha'ain 31 I C 15 Where the debts of the insolvent have 
not been paid in full or it has not been established that the 
debtor was unjusth adjudged an insolvent, an order of annul- 
ment could not be made, Ramchandra v SJinma Charan, iS 
OWN 1052 19 C L J S3 21 I C 950 The Court has no 

jurisdiction to order an annulment under this section until all 
the debts due from the insolvent have been paid off, Bbaguan 
Stngh v Chcdtlal 3 O W N 296 99 I C 279 It is not open 
to the insolvent to contend that an order of annulment of ad- 
judication is invalid merely became of want of notice to the 
creditors hallukuth Parambath v Puthen Peetikakkal 49 
M L J 595 L W 542 UR 1926 Mad 123 qilC 144 
The occasions for exercising the power of annulling an adjudi 
cation hereunder on the ground that it ought not to have been 
made are more restricted than under the Presidency Towns In 
solvencv Act c ee Alamehtmanga Tha\araniinal v Balusami, 
(i9-»S) M W N 62 AIR 192S Mad 394 10S I C 208 Where 
an application of a creditor is dismissed under s 25 (i) supra, 
there can be no order of annulment under this section, Bahram v 
Supadasa 121 I C 55 (I^ag ) Notice that this section uses the 
word “shall”, whereas the corresponding section of the English 
Statute (sec 29 of the Act of 1914) only gi\es a discretion to 
the Court 

Who can apply for annulment Such application can be 
made (a) bv the debtor himself, (b) by any other person inter- 
ested So persons other than the creditors can also apply for 
annulment For instance, the insolvent’s transferee who is in 
terested in the annulment for his safety may make an applica- 
tion under this section The expression “any other person” is 
wide enough to include a creditor Whoever makes the appli 
cation, it is always obligatory upon the applicant to establish 
the existence 01* one or more of the circumstances mentioned* 
in this section, Moitlal v Ganpatram, 23 C L J 220 21 CWN 
936 

The first part of the section contemplates two 
contingencies for annulment of adjudication but does 
not indicate which persons are entitled to apply for 
annulment m which contingency For example, at 
the instance of a creditor a debtor is adjudged an insolvent 



232 


THE PROVINCIAL INSOLVENT ACT 


[SEC 35 


non is it open to that petitioning creditor to turn round and say 
that he should not have been so adjudged and pray for annul- 
ment ? Perhaps that cannot be, for, the law never allows a 
person to approbate and reprobate, Cavendish v Dacre, 31 Ch 
D 466 Simiiath, an adjudication, obtained on the debtor's 
application, cannot be annulled at his instance, for the law will 
not permit him to turn round and contend that the adjudica- 
tion order was improperly obtained, Motilal v Ganpat Ram, 
23 C L T 220 (222), supra It seems probable that though the 
adjudication has been at the instance of a creditor, such creditor 
can pray for annulment on the ground of full payment as in 
such a case the doctrine of Cavendish v Dacre is not contra 
\cned Similarly, a debtor too can ash for annulment on the 
ground that he has full} satisfied the claims of his creditors 
So, which person can apply for annulment in which contingency 
will depend upon the circumstances of each case 

Notice Notice of the motion for annulment should 
always be gi\en to parties likely to be affected by it Cf (1893) 
2 QB 219 » Robson, p 226 , also the cases at p 108, under 
the heading "Notice ” 

Madras Insolvency Rules Under Rule 26 of 0 III of 
Madras Insolvency Rules, if an order of adjucation is made 
without service of the petition, the debtor may, within 8 dais 
after service of the order or such further time as allowed by the 
Court, apply by notice 0 / motion supported by an affidavit, to 
annul the order But where no notice of adjudication order 
given, an application made more than S days thereafter will 
not be barred, Doraisuami v Official Assignee, (1926) MW 
N 568 

Ought not etc. In order to justify an order of annul 
ment hereunder it must be shown that the debtor ought not to 
have been adjudged insolvent and in order to show that one or 
other of the grounds mentioned below must be made out Cf Re 
Subrati Jan, 38 Bom 200 The words "ought not etc " cover 
all the grounds mentioned m sec 25 for which an insolvency 
petition can be dismissed under that section , though, it 
should be noticed that the section does not specifically say any 
thing about the abuse of the processes of the Court, Vclayuda 
\ Subramama, (192b) MTF N 175 AIR 192S Mad 609 
I 109 I C 636 Therefore, the reasons that prevail under sec 
1 25 for refusing an adjudication may justify an annulment under 
this section, Behan Saint v Juthcr Mall, 38 I C 822 So an 
* adjudication can be annulled on the 

Annulment tor abuse ground of fraud, or that it was an abuse 
of the processes of the of the processes of the Court , Ex parte 
Court Punier, Rc Pamlcr, (189s) I QB 82 , 

Re Bright, Ex parte M tngfield. and 
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Wen, (1903) 1 KB 735 , Boalcr \ Poaer, {1910) 2KB 229 , 
Malchand \ Gopal 44 Cal S99 25 C L J S3 21 C W N 298 , 
Re Balia chand Sero igic 27 OWN 739 (a case under the 
Presi T InsoU Act), or on the ground that adjudication was 
secured on a petition defective m material respects, £x f>nrlc 
Coombcs (iS — ) s Ch App 9-9, or upon allegations that the 
debtor has absconded which turn out to be untrue upon eudence, 
Rc Bright 1903, 1 KB -35 or on the ground that the order of 
adjudication was made b\ a Court which had 110 jurisdiction, 
Ram Kamal \ Bank of Bengal, jCWN 91 , or on the ground 
that the order of adjudication ought not to ha\c been made and 
that the act of msohenev on winch the order was based did 
not rcallv exist Karuthan Chcttiar v Raman Chettiar, AIR 
icro Mad 1159 '21 24 L 48b 9“ I C 590, or, on the 

ground of concealment of assets at the time of adjudication, 
Ramlal \ Mahadeo infra Read the observations of Mookerjee 
J in 25 C L J S3, at pp 8S S9 “under the law of England 
question is raised A Court has jurisdiction to annul an order 
which it had no jurisdiction to make, Rashmont v Ganoda, 20 
C l J 21 •> , so where an infant is adjudged an insolvent, the 
Court has the power to annul the adjudication, Jagmohan \ 
<,nsh Babtt 42 All 515 18 A L J , 6x1 58 I C 537 , Sann>ast 

\ dsutosh, 42 Cal 225 Likewise, where a bankruptcy pro- 
ceeding was started against a dead person, as an insolvent), the 
order of adjudication should be annulled, hx parte Gciscl, Re 
Stranger, (1SS2) 22 Ch D 436 An adjudication can also be 
annulled on the ground that it was to extort money from the 
debtor, or that there are no assets to be distributed or that it 
was obtained b) fraud, Ram Kamal \ Bank of Bengal, 5 
C W \ 91 Cf Tulsidas Lallubhai v Bharaikhand Cotton 

Mill Co , 39 Bom 47 Where adjudication follows from com- 
pliance with the requirements of the law, no objection can be 
urged with respect thereto on the ground that the insolvent 
abused the processes of the Court becaii'e he had contracted 
debts in transactions on which he embarked without anj capital 
or assets (da)ud/ia Kadar v 5 «brauia«ta, (ig^S) M \\ N 
175 AIR 192S Mad 609 109 I C 636 A Court while 

annulling an adjudication must find that the adjudication could 
not legally or properlj have been made on the facts as exist- 
ing at the time of the adjudication Snb=eqv ent misconduct on 
CuV purf ov* s {Ktice»Stter jrfwvnVf iruv* Aaru 1 At aunvnlTflflirf jvfjvivfi-- 

cation. Jam Khan v De»t Ditta, 29 I C SS8 77 P W R 1915 
152 P L R 1915 Undue preference to one creditor is no 
ground for annulment of adjudication, Malchand v Gopal 
Chandra, 44 Cal , 899 25 C L J , S3 21 C W N 298 39 I 

I C 199 The mere fact that an insolvent had transferred some 1 
of his properties to another before the date of his adjudication 1 
and had not stated that fact in hts application for adjudica- 

/ 
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tion is not a ground for annulment of adjudication where no 
fraudulent concealment of assets is involved, although it is 
undoubtedly open to the Court to consider whether the transfer 
is voidable against the Receiver under the provisions of s 53 
Ramlal \ Mahadeo 5 O W N 89 3 Luck 323 AIR 1928 
Oudh, 404 no I C 113 

It is no ground to annul an adjudication under this section 
to say that the petitioner will subsequently be able to pay his 
debts in full or that his property is non transferable or that he 
has not made over ljis income to the Receiver or so forth, 
Jam khan v Vext -7 P W R 1915 152 P L R 19x5 29 I C 
8S8 Ab'ence of available assets is no ground for annulling 
an adjudication S hera v Gang a Ram 37 I C 214 171 P W R 
1916 Even when all the creditors give their consent to a com 
position or scheme of arrangement that will not be sufficient 
to justify an order of annulment Motilal v Ganpatram, 23 
C L J 220 (2-mI 21 OWN 936 34 I C “92 The Court is 

not bound b\ the consent of ail the creditors The creditors 
may be careless of their best interests and the question of annul 
ment may involve larger issues of commercial morality and 
public interests So the Court before acceding to the creditor’s 
consent must consider whether the proposed *cheme is for the 
benefit of the creditors as a whole whether it is conducive or 
detrimental to the commercial morality of the country, whether 
it is likely to imperil the interests of the future creditors , 
see Re Hester (jSSg) 22 Q B D 632 Fe Flaion '1893) 2 Q B 
219 Read the observations of Lord Esher M R Bowen L J 
and Frv L J quoted at pp 223 24 of ^3 C L J The language 
of the section is somewhat vague and it seems that it has 
designedly been made "o in order that the Court may be able 
to do full and complete justice sec 22 Q B D 632 '’Cave J ) 

Paid m full Full pay ment is necessary othcrwi«e there 
can be 110 annulment Re Burnett Ex parte O R (1S94) 
6^ L J (Q B ) 423 Re keet (1905) 2 R B 666 followed in 
Rc Subrali Jan 38 Bom 200 , therefore an annulment on pay 
ment of onlv some of the creditors is without jurisdiction and 
tanr/itA. Ve "cq/ntWi Vnngxtun Singh ~v 'C’nv&fia't 99 TiC. 277 
(Oudh) The word * debts includes subsequent interest and 
therefore so long as «uch interest remains unpaid there is no 
full payment Muhammad Ibrahim v Ram Chandra 48 All , 
'>72 24 A L J 244 (24 ) infra When an insolvent effects a 

composition with his creditors in full discharge of all his 
liabilities he can no longer be regarded as an insolvent, and 
consequently the insolvency proceedings should be dropped 
by the Court Ram ktshen v 1/st Umrao Bibi 33 I C 730 
So P \\ R 1916 There is no full payment, simply because the 
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creditors ha\e given to tlie bankrupt absolute release or com- 
plete and full discharge from their debts, and therefore there 
can be no annulment under this section 011 that ground, even 
though the creditors assent to it, Re Gyll, Ex parte Board of 
Trade (iSSa) 5 Morr 272 Cf Rc Hester (iSSg) 22 Q B D 
632 , Muhammad Ibrahim v Ram Chandra, 4S All , 272 24 

A L J 244 AIR 1926 All , 280 92 I C 514 , actua.1 

payment of the debts tn full is essential, hottapalh Bapayya v 
Official Rccei-er of Guntur (1920) II W N gro 57 M L J S17 
30 L W 1040 AIR i9 0 o Mad 112 124 I C 134 A private 
airangement of the insohent to paj four annas in the rupee in 
full satisfaction of the claims of his creditors is not tantamount to 
full payment and therefore cannot justifv an annulment under 
this «ection, Brcej 1 Ktshore v Official Assignee, Madras, 43 Mad 
71 37 ML J ”44 52 I C 979 The section does not say 

anj thing about the mode of pa\ ment The payment maj be} 
made bv the insohent himself or b> some bod> else on hisf 
behalf The Court cannot refuse to annul an adjudication 
simplj on the ground that the full paMnent has not been made 
through the Official Receiver, I elayudham v Official Receiver,. 
52 I C 6x9 2“ M L T ijo {1919) MW N 622 Cf Behan l 

lal v Harsukdas, 25 C W N 13" — in which it Ins been held 
that a pavment of annas eight in the rupee in full satisfaction 
of the claims of the creditors without the intervention of the 
Court or the Receiver after a scheme for composition has been 
rejected could not be recognised in msolvencj proceedings 
Interest subsequent to the date of the adjudication though it 
cannot be taken into account at the time of the first distribution 
of the dividends, is part of the debt and unless such interest 
also is paid there is no full pa>ment within, the meaning of the 
section, Muhammad Ibrahim v Ramchandra, supra 

Annulment of adjudication An order of adjudication 
can be annulled upon proof of one or both of the circumstances 
mentioned in this section Motilal v Ganpitram, CL J 
220 21 C W iv 93b The order of adjudication can also be 

annulled under sec 43 when the insolvent fails to appl> for 
discharge within the time allowed b\ Court or under sec 39 
when a scheme is approved and accepted or under sec 36 to 
av oid concurrent orders A Court has no povv er to annul other 
wise than in exercise of the authority vested in it b> the statute 
r, 3 £>j* J?s Rco.vJs.r j Q 

8=: Motilal \ Ganpatram, 23 C L J 220 ^2”2) -1 CW\ 

936 The discretion of the Court in annulling adjudication 
cannot be limited except in manner provided b> the statute, 
Abdul huddus \ Mutual Indemnity < 5 ^ Finance Corpn 51 CL 
J 545 Therefore, an order of annulment must refer to some 
section or other of this Act This section e ays “the Court shall 
annul," whereas the corresponding «ection (sec 29) of the 

/ 
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English Bankruptcy Act, 1914, uses the word "may” This 
•variation in the phraseologies of the Indian and English statutes 
may be made the foundation of a possible contention that when 
one or more of the circumstances specified in this section is or 
are established, an Indian Court cannot refuse to make an order 
of annulment Cf Mottlal, Radha Ktshett v Ganpat Ram, 23 
C L J 220 21 OWN 936 34 I C 792 An adjudication 

cannot be annulled for failure to deposit costs of publication 
under s 30, Har Ktshore v Masutn Ah, 6 O W N 1093 AIR 
1930 Oudh 53 124 I C 368 It seems that an order of annul- 

ment cannot be made by’ the Court stio motu there must be 
some application either bj the debtor or by some interested 
person The order of annulment must be tn writing Annulment 
of adjudication has not the same effect as a discharge, Khalil-til 
Rahman v Ram Samp S L L J 286 AIR 1926 Lah 489 
95 I C 204 Therefore, an order of annulment cannot prevent 
a creditor who has not proved Ins debt from proceeding to 
enforce it in a Civil Court, Motumal Ktshtndas v Ghanshamdas, 
AIR 1929 Sind 204 As to the effect of an annulment see 
sec 37, post A judgment vacating an order of adjudication 
passed against a person on the ground that he was not proved 
to be a partner of the insolvent firm is a negative judgment 
and amounts to nothing more than holding that sufficient 
grounds have not been made out for adjudicating such person 
an insolvent Such a judgment is not one tn rent within s 41 
of the Evidence Act, Firm of Radhakishen v Gangabai, 22 
L R 105 AIR 1928 Sind 121 no I C 730 

Which Court to annul when order of adjudication is 
made by an appellate Court The word "Court” always 
means the District Court , therefore the application for annul- 
ment should be made to the District Court notwithstanding 
the fact that the order of adjudication was made by the 
Appellate Court, contra 7 Mor 78 

Limitation There is no bar of limitation for application 
for annulment, Hartsh Chandra v C I Coal Co , Ltd , 16 
CWN 733 (a case under the Presidency Act) Therefore an 
oJaytcAVOT, vh giv/uT/i \VisA -apTAvtaVioTi aTiWwVwrtjzA 
was not made till after the lapse of a considerable time cannot 
be entertained for the first time on appeal, Ibid 

Appeal The order annulling adjudication is appealable 
to the High Court under sec 75 (2) and Schedule 1 Cf 
Mottlal v Ganpatram, supra In an appeal by- the insolvent 
against on order refusing to annul an adjudication, the receiver 
and the petitioning creditor ought to be made respondents 
Comp Lx parte IVard, (1880) 15 Ch D 292 
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36 [§ 17] If in any case in which an order 

power to cancel one of adjudication has been made, 
of concumnt orders of it shall be proved to the Court 
adjudication by which such order was made 

that insolvency proceedings are pending in another 
Court against the same debtor, and that the pro 
perty of the debtor can be more conveniently dis- 
tributed by such other Court, the Court may 
annul the adjudication or stay all proceedings 
thereon 

The Section This is old section 17 with slight verbal 
changes , see “Change of law’* below It empowers the Court 
to cancel an order of adjudication or to stay proceedings in the 
event of multiple insolvency proceedings against the debtor 
Before the Court can make an order under this section two 
conditions must be satisfied— (i) The adjudicating Court should 
be satisfied that the insolvency proceedings are pending against 
the same debtor in another Court, (2) that the debtor’s property 
can be conveniently distributed by such other Court Con 
current proceedings generally lead to friction or conflict of 
jun c diction \Cf Srtdhar Clio idhury v Mugniram, 3 Pat 35 7 
■8 IC 620) and the present section serves to guard against 
that evil Where such a conflict of jurisdiction arises, it is 
but expedient that one Court should yield to another having 
regard to questions of convenience Read the observations of 
Marten J in Re ManecKcliand Vnchand, 47 Bom 275 
24 Bom L R 872 (ref to in 48 Mad 514) See also Rc 
Aranaiayal Sabaputty , 21 Bom 297 The word “pending” 
makes the section look as if it does not contemplate an adjudi 
cation by the other Court That cannot be so, as is evident 
from the words “concurrent orders” in the marginal notes 
Therefore, pending must mean pending whether before or after 
adjudication bv the other Court This section should be read 
with sec 77, post It should be noticed that power has been 
given hereunder to the Court to stay its own proceedings 
This is so because a Court which has no power of superinten 
dence over another Court cannot interfere with the proceedings 
of that Court Cf 47 Bom 275 , 56 Cal 712 

Where there are successive adjudications in insolvency by 
two Courts, the insolvent's properties vest in the Receiver 
appointed by the Court making the prior adjudication, and the 
subsequent adjudication does not operate to divest such Receiver 
of those properties When it is found convenient that the 
insolvent estate should be administered by the Court making 
the subsequent adjudication, steps should be taken to annul the 
prior adjudication, Official Assignee, Madras v Official Assignee, 
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Rangoon, 42 Mad, 121 35 M L J 533 24 MLJ 455 49 

I C 210 (relied on in 61 I C 300) Read the comments on this 
case in 37 M L J 34 (N I C ) An order passed by the Bombay 
High Court under the Imperial Act, 11 and 12 Victoria Cl 21, 
vesting the property of the debtor in the Official Assignee of 
Bomba} and passed subsequent^ to an order m insolvency 
b> the Insolv enc} Court at Amritsar had the effect 
of vesting the insolvent’s property in the Punjab in the 
Official Assignee of Bomba}, Official Assignee, Bombay \ 
.Registrar Amritsar, S C C , 37 Cal, 418 14 CWN 569 

II CL J 443 7 ALJ 357 12 Bom LR 395— followed in 
40 Cal 78 It should be noticed that the jurisdiction of each 
Bankruptcv Court (under the English Act) is parti} local and 
parti} Imperial see Halsbury's Lais o f England, Vol II, 
v> 6 Cf Rc Naoroji Sorabji, 33 Bom , 462 As regards its 
loc il jurisdiction it is confined to classes of debtors who, b} 
itn. c' press terms of the Act are made subject to its jurisdiction 
b\ vc c i<lence or domicile The mj>cual nature of the jutisdic 
tioi consists in this that it empowers an English Bankrupts 
Coi t to discharge debts wherever contracted, 1 c to say, an 
order of di'chargfe b} an English Court will discharge a debt 
contracted m a Colon} or Colonial State, Bartley v Hodges, 
(1S61) 30 L J Q B 352, and the provisions of the English Act 
as to vesting of propert} in the Receiver extend all over the 
Empire so tint upon the adjudication of an insolvent b} a 
BankruptC} Court of England, even his Colonial properties v est 
in the English Receiver, Callender Sykes Cf Co \ Secretary of 
Lagos Di ies (1891) \ C 460 Vide notes at p 5* dnte 

Change of Law The old Act defined the Court’s power 
in these words — “The Court maj rescind the order of adjudi^ 
cation and stiv all proceedings or dismiss the petition etc ” 
The present Act simply sa}s that “the Court maj annul the 
adjudication and stay all proceedings ” The language of the 
present section is more appropriate 

Another Court “Another Court” does not obviousl} 
mean a foreign Court It is doubtful whether “Court” here 
means on!} a Court exercising jurisdiction under tins Act 
Under the repealed Act the word “Court” alwa}S meant a 
Court exercising jurisdiction under the Act But that defini- 
tion having been omitted (see p 12, ante), ‘another Court* ma} 
now refer to a Court under the Prcsidenc> -towns Insolv enc} 
Act It should however be noted that the jurisdictions, con 
ferred b} this Act V of 1920 and Act III of 1909 are dtstmet 
and cases of one jurisdiction cannot be transferred to and 
dealt with b} Courts under the other jurisdiction, Sreemvassa. 
v Official Assignee of Madras, 38 Mad , 472 25 M L J , 299 
14 M L T 1S4 (1913) M \V K , 1004, cited at p 5 Cf Sassoon 
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v Gosfo 31 CWN S47 in which it wis held tint a District 
Court was a Court of concurrent jurisdiction with the High 
Court m its insolvency jurisdiction and the latter had no power 
to interfere with proceedings before the former Cf Ashtitosh 
Ganguly \ 11 atson, 53 Cal 929 44 C h J 350 AIR 1927 
Cal 149 9S I C 116 , Sami Ch Pnl \ Barlo v & Co , 56 Cal 
712 33 C W N 15 (FB) But these cases have teen supersed- 
ed by sec xSA of the Presidency Act Vide p 4S0 infra Each 
Court can stay its own proceedings, but cannot interfere with the 
proceedings in another Court, unless it has superintendence over 
it, see Rc Mamk Chand l trehand, 47 Bom , 275 

Concurrent proceedings in and outside India Sec 
77 of the Act itself suggests the possibility of concurrent pro 
eeedings in different Courts The Judicial Committee have 
observed in Sasti KinLar Banerjee v HursooKdas, 31 CWN 
1002 46 C L J 57 29 Bom LR 1179 53 MLJ 114 
(1927) M W N 517 AIR 1927 P C 162 104 I C 1 (P C ), 
that a previous adjudication by a District Court does not debar 
the High Court from making a further adjudication So the 
law as it stands now makes it quite possible for different Courts 
to pass concurrent adjudication order against the same insolvent 
and this section lays down the procedure that should be 
followed when different proceedings are taken in different 
Courts There mav, however, te circumstances in winch it 
may be proper to allow the different proceedings to continue 
111 the different Courts leaving it to them to decide ultimately 
which of them should annul the order of adjudication made 
by it in accordance with the provisions hereof, hedarnath v 
Arm of Duarka Das Badri Das, AIR 1928 Lah 848 109 

I C 648 I'ide notes under the next heading Annulment 
and stay contemplated herein must be by the Court having 
seism of the matter But, a High Court Judge sitting singly 
and exercising jurisdiction under the Presi -Towns-Insolv Act 
can order stay of proceedings in a District Court, see 
sec 18A of the Presidency Act Where there is concurrent 

adjudication by two Courts one Court cannot legally pass a 
conditional order of discharge without reference to the pro 
cecding pending in the other Court, as its effect would be 
to discharge the insolvent from all debts provable in insolvency, 
Rustomjce Dorabjce v K D Brothers 53 Cal 866 44 C L J 
454 AIR 1927 Cal 163 99 I C 736 Where there is a 
bankruptcy in another country , the Court here has a discretion 
to allow or refuse an adjudication Sec Re Aranazayal 
Sabaputhy, 21 Bom 297 , also 31 Cal 761, supra The object 
of a local adjudication, notwithstanding a previous adjudication 
elsewhere is to preserve the local assets, leaving, for further 
determination, the question in which Court such assets are to 
be administered. Ibid In this connection see also I oLohama 
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S pcctc Bank Ltd \ Cullender & Co , 43 C L J 436 AIR 
1026 Cal 89S g6 I C 459 » Lx parte Me Cullock (iSSo) 

I R 14 Ch D 716 , Lx parte Rqbtnson supra Re A rlola 
(i^go) ’4 QBD 640 

May Amu Intent under this section is in the discretion 
of the Coi rt The rule laid down here is one of convenience 
So it has teen held that where there is a conflict between 
different Courts as to jurisdiction in insolvency cases, one 
Court sho dd haling regard to questions of comenience, jield 
to another as it maj not be ji st or equitable to allow pro 
ceedinqs in Loth Courts to go on concurrently , In re II tlham 

II atson 31 Cal , 761 8 C \\ "NT 553 Cf Lx parte Robinson, 
(1SS3) '•s Ch D 816 Re Artola, (iSgo) 24 Q B D 640 But 
that does not mean that a previous adjudication order bj 
another Court (saj of Madras) will oust the, jurisdiction of the 
Court (sav of Bombav) to adjudicate the insolvent over agun 
at the instance of a local creditor Re Aratta^ayal, 21 Bom , 
^g- referred to m 31 Cal 761, supra 

Who is to apply The section is silent as to who is to 
moic the Court hereunder It seems from the language of the 
section tint both the creditor and the debtor can move for 
annulment under this section It seems that the Court can act 
even stio molti provided the two conditions as to pendency 
and cotncmetice are established bj proof 

37 [§ 42 (2) & (3)] (1) Where an adjudica 

tion is annulled, all sales and 
j;r cdinRS on mvaA dispositions of pi opei ty and 
payments duly made, and all 
acts theictofoie done by the Couit or receiver, shall 
be valid but subject as afoiesaid, the pioperb 
of the debtor who was adjudged insolvent shall 
vest m such person as the Court may appoint, oi, 
m default of any such appointment, shall revert to 
the debtor to the extent of his right or interest 
therein on such conditions (if any) as the Court 
Tfny by order m writing, declare 

( 2 ) Notice of every order annulling an adjudi 
cation shall be published 111 the local official Gazette 
and m such other manner as may be pi escribed 

Principle of the Section This is section 4 •» (2) and 
(») of Act III of 1907 and corresponds to sec 29 (2) of the 
I’lnbruptcj Act, 1914 It validates all the acts done 1 >\ the 
Court or the Receiver before the annulment of the adjudication 
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order But for this section, there would have been some room 
for the contention that an annulment order would have the 
effect of restoring the status quo of the parties affected by the 
msolvencv proceedings After the commencement of the insol 
v enn proceedings, the Court or the Receiver mav take various 
actions, mav collect the assets of the insolvent and may dis 
tribute them among the creditors , so if a subsequent annulment 
be taken as invalidating all these interim proceedings consider 
able confusion, nav much hardship, mav result All these con 
siderations have necessitated the provision herein made Now 
the position is that subject to the conditions of this section or 
the conditions imposed by the Court, a debtor whose bank- 
ruptcy is set aside is remitted to his original condition, read 
the observations of Cockbum CJ m Baily v Johnson LR 
" Ex 263 Cf Ramasami v Murugesa, 20 Mad , 452, followed 
in 2~ Mad , ~ 13 M L J 372 An annulment of adjudication 

under this section will not, however, have the effect of mvali 1 
dating or prejudicing the acts previously done by the Receiver I 
or the Court, Mannulal \ Naim Kumar, infra Rejection of 
proof is an act done within the meaning of the section and 
therefore such rejection will bar a 
Annulment does not claim for the debt after annulment in 
revive a rejected claim asmuch as the rejection survives or 
operates even after annulment Brandon 
v Me Henry {1891) 1 QB 538 Cf (1895) 1 Q B S53 A 
suit instituted by the Receiver in respect of the insolvent estate 
does not become infructuous by reason of annulment of adjudi 
cation pendente hte Mannulal v Nehn Kumar 41 All 200 
16 A L J 93S 48 I C 443, (distinguished in 3 Rang 201, 

infra so a proceeding started under s 54 by the Receiver may 
be continued notwithstanding the annulment of adjudication, 
Jethaji Peraji Firm \ Knshnayya 52 Mad 648 29 k W 649 

(1929) MW k 489 5- MkJ 116 The word ‘acts” 

is wide enough to include Receiver’s act of avoidance under 
s 54 So it has been said that an annulment of adjudication 
does not ipso facto in all cases put an end to the insolvency 
proceedings, Ponnitsamt Chettiar v Kalta Perumal Naicker 
AIR 1929 Mad 480 1 13 I C 550 The section also enables 

the Court to prevent the immediate return of the property to 
the insolvent as a result of the annulment and to sequester it 
/nr Abe avtasasA? Jnawjvf/ «nf Ah? osadiAnw J 5 7 ,hnv <m* MJfeadxa&sis 
is annulled the Court should with a view to protect the credi 
tors, pass an order under this section vesting the property in a 
person appointed by it, Roop Naratn v King & Co AIR 
1926 Lali 3“o 94 I C ”34 Shoidan Lachnii Karam v Bahts' 
dttr Chand AIR 1927 Lah 914 100 I C 13” Cf Motha 

ram Daulatram v Pahlajrai Gopaldas 19 SLR 2$6 AIR 
1925 Sind 159 80 I C 141 , Chtnnasuamy Ptllat, In re, 

16 
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(1929) M W N S09 , also Mating Hmc v U Po Scik, 3 Ran? 
201 AIR 3925 Rang 301 86 I C 324 Though the annul* 
-meat of insolvency puts an end to the insolvency proceedings 
against the insolvent, the Insolvency Court still retains sufficient 
control over the insolvent’s estate , under this section the Court 
has ample jurisdiction to appoint a person and to vest the insol 
vent’s property in him, see Somastmdaram v Pena. Karuppan, 
58 M L J 658 31 L W 546 But where no appointment is 

made and no condition is imposed, the property reverts to the 
insolvent unconditionally, 3 Rang 201, supra And m respect 
of the property still in the hands of the Receiver there will be 
a resulting trust for the benefit of the insolvent, (1921) iKB 
488 (infra) , see also Arunagtrt Mudaltar v Official Receiver, 
tnfra “An order vesting the property m some person other 
than the bankrupt mav be necessary for the purpose of securing 
or bringing about the fulfilment of any condition on which. the 
annulment is based”, Flower v Lymeregts Corporation (1921) 
iKB 488 Under the English law when the debtor takes back 
the property it is subject to the equities which existed against 
the Receiver, Mackintosh v Hardwgham, 15 Ch D 387 

If any part of the assets be lost by any of the acts afore* 
said, there is no help , but the insolvent will have a right in 
the reversion, and the surplus or residue after deducting the 
Receiver’s costs will revest in the debtor, Mulchand v Rajdhar , 

A. L J 975 AIR 1925 AU 735 8S I C 544> and where 
such surplus is m the hand of a Receiver he should hold the 
same for the insolvent debtor’s benefit, Arunagin v Official 
Rccctier, (1926) MWN 950 98 I C 1060 

Where, subsequent to the institution of a suit by the 
Receiver against the partners of the insolvent in respect of 
their allegad liability' to the latter, the adjudication order was 
annulled, held that the suit did not abate on the insolvency 
being annulled, but might be earned on by the insolvent him 
self, if not by the Receiver, Mammlal v Nelm Kumar, 41 All , 
200 16 A h J 938 48 I C 443 Where the sole plaintiff in 

a suit being adjudicated insolvent and Receiver not being on 
the record, the suit was dismissed it could be restored upon 
annulment of his adjudication, htssen Gopal v SuUal Karuant, 
53 Cal , 844 

Notwithstanding the annulment, the compositions or 
schemes of arrangement remain as thev were under the hank 
ruptcy , I Vest \ Baker, z IX D 44 , Ex parte Lennard, I Ch 
D 177 

Vest A regular vesting order should be made, the effect 
of which will be to divest the Receiver in whom the property 
vested under «ec 2S '2) Ihe worl “person” | -ho\s that he 

> be a person other than the Receiver, 1 c , a stranger or a 
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third partv , such person is not necessarily a recener in the 
sense, in which that term has been used in this Act and the 
provisions of secs 56 and 59 will not apply to him, although 
he is charged with the ordinary obligations of a trustee Comp 
A B Miller \ dbinash Chunder, 4 C W N 7S5 , Motharam \ 
Pahlajrai, So I C 141 (Sind) The object of vesting the property 
m a stranger is to place it beyond the clutches of the insolvent, 
and to render it available for distribution among the creditors 
A person in whom the property of an insolvent is vested here 
under has power to sell the property and distribute it amongst 
the creditors. Bag Rant \ Cbanan Mai, 10 Lah L J 1S0 
AIR 192S Lah 453 10S I C 603 

Position of the Receiver on Annulment An annul 
ment does not necessarily relieve the receiver of all his duties, 
11 de above Where the annulment is unconditional, the pro- 
perty goes bach to the debtor, and the receiver’s proceeding 
under sec 53 becomes mfructuous, see Mating Hme v U Po 
Seik, 3 Rang 201 (supra) , see also Shoidan Lachrni Naram's 
case above But according to the Madras High Court a pro- 
ceeding under s 54 may be continued notwithstanding the 
annulment, S2 Mad 648, supra So it would not be proper 
for a Court to make an unconditional order of annulment with 
out previous notice to the receiver, see S V A R Firm v 
Man ng Pan, b Bur L J 44 AIR iQ2" Rang x”3 101 I C 
589 4 s to the receiver’s costs and the surplus m his hands, 
see 23 A L J 975 and 98 I C 1060, supra As to suit instituted 
bv the Receiver, see 41 All 200, supra 

Sub-sec. ( 2 ) Notice of the order of annulment must be 
published in the local Official Gazette and also in such other 
manner as may be prescribed 

Question of Limitation in relation to annulment If 

the receiver allows a claim to get time-barred because of his 
omission to enforce it, the claim is not revived or disentangled 
from limitation on annulment, Markunck v Hardmgham, 15 
Ch D 339 

Appeal An appeal from an order declaring the condi 
tions on which the debtor’s property shall revert to him on 
annulment of adjudication lies to the High Court, see Sec 75 
(g). and Schedule I See also Shoidan Lachmi Narain v 
Bahadur Chand, AIR 1927 Lah 914 100 I C 137 

Compositions and schemes of arrangement 
38. [§ 27 (1), (2), (3), (4), (5)] ( 2 ) Where a 
debtor, aftei the making of an 
Compositions and or( j er 0 f adjudication, submits 

schemes of arrangement , i ’ . 

a pioposal for a composition m 
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satisfaction of his debts or a proposal for a scheme* 
of arrangement orEis aSairs, the Court shall fir 
a date for the consideration of the proposal, and 
shall issue a notice to all creditors in such manner 
as may be prescribed 

( 2 ) If, on the consideration of the proposal, a 
majority in number and three fourths m value of 
all the creditors whose debts are proved and who 
are* present in person or by pleader, resolve to 
accept the proposal the same shall be deemed to 
be duly accepted by the creditors 

(3) The debtor may at the meeting amend the 
terms of his proposal if the amendment is m the 
opinion of the Court calculated to benefit the 
general body of creditois 

(4) Wheie the Court is of opinion, after hear- 
ing the repoit of the lecen er, if a recen ei has been 
appointed and after considering anv objections 
which maj be made by 01 on behalf of any 
creditor, that the terms of the proposal are not 
reasonable or are not calculated to benefit the 
general body of creditors, the Court shall lefuse to 
appioA e the proposal 

(5) If any facts are pro\ed on proof of which 
the Couit would be required either to refuse, 
suspend or attach conditions to the debtor’s dis 
charge the Court shall refuse to approve the pro 
posal unless it pi o\ ides reasonable security for 
payment of not less than six annas in the rupee 
on all the unsecuied debts piovable against the 
debt 01 *s estate 

(ff) [§ 27 (9)] "No composition 01 scheme shall 
be approAed by the Court which does not provide 
for the paMnent in pnoritv to other debts of all 
debts directed to be so paid in the distribution of 
the property of an insohent 

(7) [§27 (G)] In any other case the Court may 
eithei approve 01 lefuse to appro\e the pioposnl 
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This is sec 2 (1) (2) {3) (4) (s) (9) & (6) of the Act of 190 
Compare this section with sec 16 of tlie Eng Bankruptcy Act 
1914 It does not contemplate entjmrj into the debts bj the 
Heceivcr instead of bj the Court Rc Assomal 4 SLR 2’ , ' > 

9 IC * 4 

This section la\s down the procedure which the Court is 
to follow when a debtor after the mal in g of an adjudication 
•order submits a proposal for Composition in satisfaction of his 
•debts As to whether the representatives of a deceased debtor 
have locus standi to submit a proposal for composition see 
Snpat Singh v Prodiat Kumar 48 Cal 87 5** I C 810 A 

■compo=ition is an agreement between the debtor and his creditors 
bv which the latter agree to accept smaller amounts in full 
satisfaction of their claims Re Hutton 18 2) 7 Ch App 723 
The dutj of the Court on receuing the scheme is to laj it 
"before the creditors after issuing the necessary notices to them 
The next step is to ascertain their views at a meeting convened 
under the provisions of the section If a majority in number 
and three fourths m value of all the creditors whose debts are 
proved and who are present in person or by pleader resolve to 
accept the proposal the Court should note down that the 
proposal is dulv accepted by the creditors But if on a considers 
tion of the proposal there is not a majority in number and 
three fourths in value of all the creditors whose debts are 
proved and who are present in person or by pleader in favour 
■of the acceptance of the scheme the proposal will stand rejected 
whatever be the opinion of the Court as to its merits When 
the scheme has been dulj accepted by the creditors it is the 
dutv of the Court to consider whether it shall or shall not 
approve tjie proposal The fact that the proposal is approved 
b> the creditors does not involve its approval bj the Court 
Shafiq « Zaman v Deputy Commissioners 30 I C 694 s c 18 
O C 125 The procedure of this section must be strictly 
followed otherwise the arrangement will not be binding upon 
the creditors and will not operate as a legal composition 
Mul antmad Asadullak v Sant Ran 1 Lah 247 AIR 19 6 
Lah 87 89 I C 740 Cf Bnjikishore Lai v Official Assignee 
Madras 43 Mad 71 37 ML J 244 (19x9} M W N 795 

There can never be a scheme against the wishes of a debtor 
because the verv essence of a scheme is that it originates with 
■a proposal emanating from the debtor himself Cf Ex parte 
lv. vj, QjB. xj v-A Th«. H»u3u. % 

force of a composition is derived not from the assent 
of the creditors but from the Court s approval under the 
authority of this section Khalil ul Rahman v Ram Sarup 
8 L L J 286 AIR 1926 Lah 489 95 I C 204 So a mere 
representation to the Court that a certain scheme has been 
accepted b> the creditors out of Court will not be recogxu*- 
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in bankruptcj proceedings Behan I al \ Harsuhdas 25 C W X 
13? 61 I C 904 An arrangement for 
Composition out of full discharge on pavment of 4 as xn 
Court the rupee without compliance with the 

prescribed procedure is no composition, 
see Brt] Lishorc Lai's case supra The Court has a dutj to 
protect the creditors against themseh es and can therefore 
veto a proposal assented to bj the creditors In rc Burr, (1892) 
2 Q B 467 (472) , Lx parte Campbell, (i8S 0 ) 15 Q B D 213, 
The composition is not binding upon the creditors not included 
in the schedule *ee khald 11 / Rahman's case See also 
\ 87 X C 348, cited at p •>5 , » post !\ote that the section simply 
uses the word "debts" and not "proved debts or debts entered 
in the schedule" Cf Muhammad Ibrahim v Ram Chandra, 
48 All 272 24 A L J 244 (*4“) 92 I C 514 An insolvent 
debtor cannot make anj pavment to his creditors behind the 
back of the Official Receiver, Re Subramantan Chclty Cf Sons , 
(19*6) M W Jv 7S4 In the case of composition with the 
principal debtor with the approval of the Court, the surctj is 
not therebj discharged Bombay Co Ltd v Official Assignee, 

44 Mid , 381 (1921) M W N -8x /jo M L J 404 63 I C 

172 As to the effect of an assignment bv the debtor bj means 
of a trust deed for the benefit of his creditors see Lai Chattd 
v Hussatnio Mamo. AIR 1926 Sind, 7S 97 I C 257 It 
should be noticed that the scheme of the section is to make a 
distinction between a composition and a scheme of arrangement 
Cf (1SS3) 25 Ch D 266 

Sub-sec. (1) : After the making In the Act of 1907 
we had the following words, "Whether before or after the 
making of an order etc ” Whereas in the present Act we have 
' After the making of an order etc ” The word "before” has 
been omitted so the composition or the scheme cannot at all 
be submitted before the adjudication orde” , "It is verv doubtful 
whether under the Prov Insolvencv Act the Courf would have 
before it the nccessarv facts to justify it in dealing with com 
positions or schemes prior to adjudication It is therefore 
proposed to follow in this respect the procedure under the 
Pre idenc) towns Insolv Act and allow compositions and 
W.\ -?Mii ''Af/tAtasfiamt' \\x/nrs vn CVwmV; 

Even under the old \ct notwithstanding the word 
before ” composition before adjudication was held to have 
been an impossibility , Fleming Sham v Sadtram, 9 S L R 1S1 
u I C 565 Likewise, it has been said that the question of 
appro* mg compo ition can arise onlj after adjudication, Rc 
Assomnl, 4 S L R 222 9 I C ~24 Cf Ex parte Rogers , (1884) 
13 Q B D 4 0 S See "Change of Law" under sec yy at p 215* 
ante 
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Composition deed — It denotes a transition entered into 
b\ a debtor or insolvent, m embarrassed circumstances, with 
his creditors with the object of pa}ing the litter a composition 
upon their claims Mukchand v Vandal -S Bom 364 It is 
not cquu alcut to 1 conv ev ance or to trust deed though a trust e 
is appointed bv the debtor with the consent of the creditors 
(Ibid) A composition deed for the benefit of all the creditors 
not comprising the whole of the property of the judgment 
debtor is not voil if the transaction is fair and bonafide and 
tabes place in the ordinary course of business or upon the 
pressure of the creditors It docs not become void b> the 
circumstances that it is signed b> some onl} of the creditors 
and that among them are some whose debts are barred by 
limitation It is not invalidated b\ the subsequent striking off 
the in«oIv enev petition hothandarama \ Murugesam, -7 Mad 
72 13 M L J 2 Some side-light raaj be obtained regarding 
this matter from Mamndra Chandra v Lai Mohan 56 Cal 940 
49 CLJ "’12 AIR 1929 Cal 358 If the composition 
becomes invalid bv reason of want of notice on a creditor the 
latter is not debarred from attaching his debtors properties 
Muhammad Isadullah \ Sant Ram 1 Lah 249 AIR 19*6 
Lab S Sy I C 40 supra 

Notice When the debtor has submitted his proposal 
under sub sec (1 the Court shall fix a date for consideration 
of the proposal and 'hall ls'ue a notice to all the creditors of the 
insolvent This notice shall be served in such manner as may 
be prescribed Under the Act of igo~ such a notice had to be 
published in the local official Gazette but that provision has 
been removed from the present section When the requisite 
notice is not given to all the creditors the composition becomes 
invalid Muhammad Asadullah v Sant Ram supra Cf Shafiq 
u "Oman v Deputy Commissioners 18 O C i->5 30 I C 694 

Fix a date From the language of sub sec (2I it seems 
that the date has to be fixed c ome time after the creditors have 
proved their debt' 

Sub-sec (2) This sub section and the next one indicate 
that there should be a creditors meeting for the consideration 
of the proposal submitted bj tlic insolvent If the creditors 
accept the proposal the} should pa c s a resolution to that effect, 
and thereafter the same shall be deemed to be dul\ accepted 
b> the creditors within the purview of this section No credi J 
tor is entitled to vote whose debt has not been proved and who'e j 
name has not been admitted on the schedule b> the Judge, ‘ 
Cl andan l al v Rhemraj 15 A L J 15b 40 I C 156 This 

is so because the composition is not founded on the total amount 
of debts provable but only on the debts ictuall} proved in | 
bankruptc} Cf Re £ A B (1902) 1 R B 457 Where 


24S the promnciu. insolv enc\ vct [S*c .>$ 

a receiving order is made against a partner anv creditor to 
whom that partner is indebted jointh with the other partners 
or am one of them mav prove his debt for the purpose of voting 
at am meeting of creditors Damodtr Das v Official Rccci er 
it I C 145 

The creditors who pass the resolution should fa) form a 
majority in number and (6) hold three fourths of the total 
amount of debts proved Proof of dcbls means that the credi 
tor shall have proved his debt in some of the urns prescribed 
in sec 3 and his name shall have been put bv the Court on 
the schedule of creditors Chandan 1 al \ hhemra) 40 I C 
i a 6 i 3 ALJ isb Both the above requirements should be 
satisfied otherwise there will be no scope for the application 
of this sub section The creditors should be pre«ent in the 
meeting either 1 f'c rson or bv 1 reader Acceptance of the 
proposal bv the creditor does not necessarih mean that the 
Court shall appro\e it If there is no majority in favour of 
the proposal it wall stan 1 rejected w hnte\ er be the opinion of 
the Court on the merits Shafiq v Deputy Commissioners of 
Baraba ih iSOC oIC 094 No composition or 

scheme can be approved bv the Court unless the requirements 
of sub-section (o) are fulfilled 

Sub sec ( 3 ) The debtor can proi>ose amendment of the 
terms of lus original proposal provided the Court considers it 
beneficial to the general bodj of creditors ^o before such 
amendment a decision from the Court as to its beneficial charac 
ter has to be obtained If the amendment does not turn out 
to be so beneficial in the long run that will not have the effect 
of nullifying the amendment if it is calculated to benefit at the 
time when it is before the Court for consideration 

Sub sec. ( 4 ) ( 5 ) and (6) These «ub-sections lav down 
in which ca<cs the Court shall refuse to approve the debtors 
projK>«al 

The Court shall refuse such approval — 

I) If the Court after hearing the report of the receiver (if 
am) and after hearing the objections of the creditors does not 
consider the debtor s proposal beneficial to the creditors 
’•'Su'd sec 4) Cl Tv parte Camp'beJl 15 QHh '•r 0 

II) If such facts arc proved as wall lead the Court either to 
refuse or suspend or attach conditions to the debtor s discharge 
provaded the debtor s proposal does not provade reasonable 
sccuritv for payment of not less than si\ annas in the rupee 
on the total amount of the unsecured debts (Sub «ec 5) 

(111) No compromise or scheme shall be approved In the 
Court which docs not provade for payment of the debts in the 
order m which thev are directed to be pai 1 (Sub-sec 6) 
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In sanctioning a composition under sub sec (6) of this 
section a Court lias a discretion in exercise w hereof it should 
examine whether the composition is reasonable and well cal 
culated to benefit the general bod\ of creditors The majority 
of the creditors mav support the composition but that is not 
conclusive and the Court mav have to use its discretion to pro 
tect the creditors against themselves In using its discretion 
under this «ub-seetion the Court should act in the interests of 
commercial morahtv, Finning Slim v Sadiram, 32 I C 565, 
sc 0 SLR iSi The Court should enquire whether the 
•scheme is or is not reasonable and whether it is or is not 
calculated to benefit the creditors In rc Bischoff Shcun 
^ 1SS7) 19 Q B D a composition against the commercial 

or public morahtv wall be refused, Lx parte Campbell, 15 
Q It D 213 consent of all the creditors is not by itself neces 
sarih sufficient to justifv an order of annulment, Mohlal v 
Ganpatram 23 C L J 220 21 C \\ \ 936 34 I C 792 If 
the composition or scheme is manifestly the best thing for the 
creditors the Court will approve it. Ex parte Kearsley, 18 
Refusal for »,scc» 0 BD Fl« (.90S) I K B 
•duct of debtor 2 " 8 The Court will not refuse 

appioval to a composition, which is 
otherwise good 'lmplv because of slight acts of misconduct on 
the part of the debtor Re E 4 B 1902) 1 K B 457 Mis- 
conduct, unless flagranti v against public policy will not justify 
the Court s refusal to approve a proposal, see Re Burr, (1892) 
2 Q B 467 , also Re Gcnse, 1 QBD 16S , Re Bottomley 10 
Morr 262 If the Court does not consider a proposal fit to be 
approved he need not approve it, Ganga Sahai v MuLaram lit, 
24 All 441 (451) AIR (1926) All 361 97 I C 556 The 

proposal approved bv the Court must be exactly that accepted 
by the creditors 


For cases, in which the Court must refuse an absolute dis 
charge, see sec 42 read with sec 41 l 2), cl (a) As to 
suspending or attaching conditions to the order of discharge 
see sec 41 (2), clauses (6) and (c) 

Sub-sec (7) In any other case (that is not heretofore 
provided for) the Court may either approve of refuse to approve 
the proposal The Act here gives the Court a discretion which 
should be 1 ery carefully exercised :n the interests of the com 
mercial morahtv of the country Thus, for instance where 
the insolvent makes payments to some of his creditors behind 
the back of the Receiver the Court will be justified in refusing 
sanction to the composition Re Subramamah Chctt-\ (1926) 
MWN 7S4 AIR 1926 Mad 1166 24 L W 6 0 S The 

approval of the Court required by the section is not an idle 
formality, it provides a safeguard against imprudent as well as 
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Cf Ttc Fleming Sha i, 9 S L R 1S1 32 I C 56^ Ordinarily 

approval of a proposal should be made by means of a formal 
order , but there maj be circumstances to sigmfv an approval 
/ v implication though no formal order has been made in that 
behalf Ganna Sahai \ MuKaram Ah 24 ALJ 44r AIR 
i{T 6 All 361 97 I C 556 

Secured Creditor A secured creditor is not affected" 
b\ a composition unless he consents to it, Juginohan v Indra 
Chandra 63 I C S95 (Cal ) 59 I C 95 

Appeal This section finds no mention in Sch I , there 
fore there is no appeal to the High Court as a matter of right, 
'O previous leave has to be obtained for an appeal from an 
order under this section Ganga Sahai v Mukarram Alt 24 
A h J 4M 9 I C 506 AIR 1926 All 36r For an appeal 
against the order of approval or refusal see 18 O C 125 30 

IC 694 

39. [§ 27 (7)] 

Order on approval 

Court and the Court shall frame a schedule in 
accordance with the provisions of section 33, the 
Older of adjudication shall be annulled, and the 
provisions of section S7 shall apply, and the com 
position or scheme shall be binding on ill the 
creditors entered in the said schedule so far as 
lelates to anj debts entered therein 

This is sec 2- ( ) of the Act of 190- Compare it with 
sec ib 1 ) (13} of the Cngli^h Bankruptcy Act 1914 


If the Court approves the pro 
posil, the terms shall be 
embodied in an order of the 


Consequences flowing from Composition When the 
Court approves the proposal if shall embody the terms thereof 
in an order of the Court and shall frame a schedule in accord 
ance with the provisions of sec 33 and shall annul the order 
of adjudication and thereafter the validating provisions of 
sec t hall apj lv I ide notes and cases under that section 
Cf ( nitgci Sahai \ Mnkaram Ah 24 Ah] 441 o- IC 556 
If no condition is attached the insolvent regains his normal 
powers and the receiver cannot any more carry on the proceed 
mgs initiated bv him Official Issignce v A arayana Goundan, 
\ I R 19 6 Mad 113 0 I C 67 When a composition 


\nnulment of adjodi 
cation and revesting of 
property in the insol 
vent 


resolution is approved it follows as a 
necessary implication that the debtor 
will have power to deal with his estate 
so as to be able to pav the composition 


money Cx fartc Allard, 16 Cli D 5°5 
By sav ing that the provisions of s 37 shall apply , the I egisla 
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ture must have meant that instead of permitting return of the 
propcrtv to the insolvent the Court 
Conrts control over might hate retained control over the 
the insolvents affairs propcrtv for the purpose of carrying 
out the c cheme of composition Lx 
parte Moon, (18S ) 19 QBD 669 It is evident that anj 
surplus remaining after satisfaction of the composition would 
belong to the debtor, rioacr v Minor of I R Corpn (iq^i) 
1 k.B 44S 

It should be noticed that the section requires the Court to 
embodv the terms of a composition 111 an order and annul the 
order of adjudication <»c 1 nd \ Sonba 1 1 I C 063 Though 
the section «avs that the tcims shall be embodied in an order 
of the Court still it seems that an omission to do so will not 
vitiate the Court s approval of the terms or consequent annul 
ment of adjudication Bombai Lo l id \ Official Issignce 

44 Mad 181 xq-*!} M W \ ->81 40 MLJ 404 63 I C 

1-2 Ordmanlv an annulment of adjudication under this sec 
tion upon approval of a scheme of composition does not put 
an end to the m*olv enev proceedings though the debtor s 
insolvencv has therebv come to an end [Cf / r parte Claik 
(1SS4) 13 QBD 40] ^ creditor entered in the insolvency 

schedule maj prove his debt even after the annulment of the 
adjudication under this section and the insolvency Court has 
jurisdiction to enforce any pavmcnt it ma\ order to be made 
to such creditor under the scheme of comj osition ev cn after the 
annulment hanureddi Ttmappa v Devasi Harpal (xg^Qj M 

W N 2’ a 6 MLJ 4oS 9 L W 2 \IR 1929 Mad 

15- 115 I C 815 Ponmisatm Chettiar v Raha Peru nal 

\ aider AIR 1929 Mad 480 113 I C 550 Aot onlv does 
the jurisdiction of the Court continue even after the approval 
of composition even the insolvent will have a locus standi to 
move the Court for reduction of a proof rx parte Bacon 
(1881 ) 1“ Ch D 44 On an annulment of adjudication because 
of the debtor composing with Ins creditors the petitioning 
creditor does not become liable to pay the costs of the Official 
Receiver Arjan Pas v Fa it AIR lg-'g Lah 89 no I C 
305 When a third person stands surety for javment of divi 
dends in accordance with a composition on winch an annul 
meat of adjudication is based si ch surety is bound to pay the 
dividend claimed by an after coming, creditor proving. Ins debt 
after annulment, ibid The order cancelling adjudication under 
this section is quite distinct from an order of discharge under 
sec 44 (z) Ram Sartip v Sheikh RlahlilRah 1 an infra 
Also Rhalil ul Rahman \ Ram Samp S L L J 286 2 Punj 
L R 588 AIR i9*»6 Lah 489 95 I C •’04 The grant of 
permisnon to an insolvent to mortgage Ins j roperty to one 
of Ins creditors and the subsequent filing of the proceedings 
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owing to the absence of the parties will not amount to an order 
annulling the adjudication under this section, Gmmd \ Sonba, 
supra The composition or scheme will be binding on all the 
creditors mentioned in the schedule framed under this section 
to the extent of the debts entered herein Vide infra, 7 Lah 
L J 158 A creditor, who does not choose to take advantage 
of the composition and to prove his debt for participation m 
the funds made available under the composition, is not bound 
to do so He maj take Ins chance and recover what lie can in 
due course of law, Khali ul Rahman \ Ram Sarup, supra As 
to when the Court should or should not approve the proposal 
see the notes under the preceding section 

Change of law The words “and the provisions of see 
tion 37 shall appfo,” are new, and for the effect of this prou 
sion tdc under that section , also 19 Q B D 66g, supra 

Shall be binding That is, thereafter the creditors will 
not he entitled to enforce an j further claim n better by action 
or otherwise, see Ex parte Milner Re Milner, (18S5) 15 Q 
B D 605 , Re E A B (1902) iKB 457 

The composition or scheme is binding onlv on the creditors 
entered in the schedule, and not on the unscheduled ones, Ram 
Sarup v Sheikh Khaltlul, 26 Punj L R 117 7 Lah L J 
158 AIR 1925 Lah 376 87 I C 34S , Menghaj v Virbhan 
das 17 S L R 300 AIR 1924 Sind *22 76 I C 250 , 

hhaltl ul Rahman v Ram Sarup, supra So an unscheduled 
creditor is at hbcrtv to execute his decree, 7 Lah L J 158 
87 I C 348 (supra) , on appeal — S L L J 2S6 AIR 1926 
Lah 4S9 95 I C 204 Ev en the holder of a mortgage-decree, 

if he is a consenting part} to a composition sanctioned b> the 
Court, will be incompetent to go behind it unless the proceed 
mgs of the msolvcncj Court are set aside, Jugmohan \ Indra 
Chandra 59 I C 95 63 I C S95 (Cal ) A creditor whose 

name appears on the schedule is bound by the scheme, although 
he has not received anj benefit under it, Seaton v Deerhusl 
(1S95) 1 QB S53 A creditor bound bj the composition can 
not pursue am other remedj than that provided for m s 40, 
below. In re Hardy, (1886) 1 Ch 904 

Effect of composition with insolvent father in cas 
of joint decree against father and son After a decree 
for monev was obtained jointlj against father and son, the 
father was adjudicated an insolvent and he compounded the 
claim under the decree with the decree-holder and thereafter 
the son is liable to the decree holder onlv for such portion of 
the decretal amount as has not alrcadj been realised b> the 
decree-holder in pursuance of the composition, A molak C hand 
v Bhag can Das, AIR 1927 All S*o 102 I C 193 (2) 
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40 [§ 27 (8)] If default is made in the pay 
ment of any instalment due in 
debto?mihcnt ad3nd£e pursuance of the composition 
or scheme or if it appears to 
the Court that the composition or scheme cannot 
pioceed without injustice or undue dela'v or that 
the appro\al of the Court was obtained by fiaud 
the Court maj if it thinks fit re adjudge the 
debtor insolvent and annul the composition or 
scheme but without prejudice to the validity of any 
transfer 01 pajment duty made or of anything 
duty done under 01 in pursuance of the composi 
tion or scheme When a debtor is re adjudged 
msolv ent under this section all debts provable in 
othei respects which have been contracted before 
the date of such re adjudication shall be provable 
in the insolv ency 

This is old sec •> (S) and corresponds to sec 16 (6) of tlie 
Bankruptcj ^ct 1914 It 1 ro\ides for the annulment of the 
composition or the schtme and tl c re adjudication of the in 
sohent on the following grounds 

(1) if default is made in the payment of any instalment 
due m pursuance of the composition or scheme 
[Cf Rc Croom (1S91) 1 Ch 695] or 
(11} if the composition or =cheme cannot proceed without 
injustice or undue dela> 

(in) if the approval of the Court was obtained by fraud 
Except in the last case (that is 111 the case of fraud) the 
Court will not exercise the power of re adjudging the debtor 
an insolvent if it can see plainly that the creditors can gain 
nothing b} it but will do so if there is a probabiltv of gam 
Lx parte Moo 1 ifcS ) 19 Q B D 669 If tl e creditors are 
induced l j false and fraudulent misreprescutati ns of the 
insolvent to accept a composition the transaction will be invalid 
and the creditors will be entitled to prove their claim Bel ary 
Lai \ Karsnkhdas •'S C \\ N 13 61 1 C Q04 

Effect of the annulment of composition When the 
composition or scheme is annulled under this section the in 
solvents propertj forthwith vests in the Official Receiver if 
there be no direction bv the Court to the contrary Ec 1 /c 
Henry Ex parte Me Demott (18SS) 1 QBD 580 Mter 

such annulment the creditor can prove for their original debts 
and not simply for what wodd have been due unlcr the com 
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position, Zx parle Gtlbe }, 8 Ch D 248 The annulment mil 
also discharge a suretj for the composition from liability, 
U alt on v Cook (iSSS) 40 Ch D 325 J\ote that there is a 
validating' clause in tins section, bj virtue of which all inter 
mediate acts before the annulment of the composition or 
scheme will stand good Cf Jn re Herd}, (1896) 1 Ch 904 
When a debtor is re adjudged an insolvent under this see 
tion all debts contracted before the date of re adjudication can 
be proved if thej are provable within the meaning of section 34 

Discharge 

41. [§44 (1), (2)] (1) A debtoi may, at any 
time after the order of adjpdi 
Discharge cation, and shall , vntlnn the 

period specified bp the Court, 
apply to the Couit for an order of discharge, and 
the Court shall fi^ a day, notice wheieof snail he 
given m such mannei as may be prescubed, for 
hearing such application, and any objections which 
may be made thereto 

(2) Subject to the provisions of this section, the 
Couit may, after considering the objections of an\ 
cieditoi and where a iecei\er h as been appoin ted, 
the leport of the receiver— 

(a) giant or lefuse an absolute order of dis 

charge, 01 

(b) suspend the operation of the older foi a 

specified time, or 

( c ) grant an older of dischaige subject to 

any conditions with lespect to any 
earnings 01 income which may after 
fi'Hita V/m/me icab To Vrre wstfc'nnA, vi 
with respect to lus aftei-acquiied 
propei t y 

Tins is *ec 44 (1) & (2) of the repealed Act Compare it 
with 26 (2) of the Banbruptcv \ct, 191* 

The Section This section and the next one la% down 
the limitation within which the Court should or should not 
hedge m the order of discharge it further impose** a dtitv on 
the Court to tabe into account certain circumstances at the 
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time of making such an order “The over-riding mtentiou oi 
the Legislature in all I» c olvene\ Acts is that the debtor on 
giving up the vi hole of his propertv shall be a free man again, 
able to earn his livelihood and having the ordinary inducements 
to industrv Sometimes, it is not right tint the insolvent 
should be free immediately , he must pass through a period ol 
probation and theoreticalh there may be cases 111 which Ik 
ought not to be free at all, but prtma facie lie has to give iif 
even thing of Ins and on doing that he is to be a free man ’ 
per Vaughan Williams L J Rc Gaskcll, 11904) 2KB 478 (4S2) 
73 L J KB 656, quoted in Sitaram \ Redden, AIR I92f 

Cal 529 91 I C _ 6o and Mulchand \ Official Receiver 

[1930] A L J >16 124 I C 410 Under sub sec {2) 

the Court has the power to unconditionally refuse 1 
discharge and that the onlv remedy of the m=olv ent is to pre 
sent further applications for discharge at any later time 

T clayuda \adar v Subramanta Pillat, (192S) MWN 175 
rt. I R 192S Mad tx>9 109 IC (no But read the observe 
twis of MuLer ji, J in Mulcliand \ Official Receiver, supra 
\\ litre on an application for discharge, the Court 111 considera 
tion of the fact that not even one anna in the rupee had beci 
paid although the application had a large business and that tin 
conduct of the bankrupt was rcproachable in many respects 
rejected the same, the High Court held that the lower Court’ 
order was not satisfactory because, it dul not state that th 
Court was only refusing an absolute order of discharge am 
not purport to have considered the advisability of granting 1 
conditional di=charge or of suspending the operation of th 
order for a specihed time, Mul Chand s case, supra Readin; 
the section as a whole, it will be noticed that the Act does no 
make a discharge a matter of right but only a matter of dis 
cretiou, Cf (18S7) 19 Q B D 182 , such discretion cannot readil 
be interfered with on appeal, (18S6) 3 Mor 228, though 1 
can be varied for good reason. Ex parte Castle Mail Packet 
Co (18S6) 18 Q B D 154 

Change of Law Under the Act of 1907, the msolven 
could apply’ for discharge at any time after the order of ac 
judication, but under the present Act, the insolvent is to appl 
for discharge at any time after the order of adjudication an 
utthin the Period specified 6v the Court Besides, the ol 
Act did not impose any duty on the insolvent to make an 
application for discharge at all, as tint Act used the wor 
may, but in the present Act we lnve the word shall, vvhic 
makes it obligatory for an insolvent to apply for discharg 
witlun the specified time The breach of the dutv indicate 
bv the word “shall" involves the consequences pointed 01: 
in see 43, i«/ra. Ram Krishna, Ex parte, 4 Pat 51 A I B 
1925 Pat 355 , see also Amjad Alt v Mohammad Alt, 4 C 



256 THE IROIINCHI, INSOLVENCY ACT [SEC 4 * 

\V N 993 AIR 1927 Oudh, 506 105 IC 912 So under 

the old Act a person could remain an undischarged insolvent 
for ever But this is not permissible under the present Act, 
because if he does not applj for discharge within the time 
limit fixed bj the Court his adjudication is liable to be 
annulled under sec 43 This is the most \ital change effected 
bj this new enactment in the position of an insolvent Cf 
the most emphatic condemnation of the old sjstem b> Sir 
George Lowndes in his speech while introducing the Bill 
"The main defect in the old Act Etc Etc ", quoted at p 92, 
ante Of course, within the specified time as fixed b> the 
Court, the insolvent has complete discretion to applj for dis- 
charge when lie likes, 1 e at any time, Amjad Alt v Moham 
mad Alt, supra 

Procedure for discharge After the insolvent has 
made an application for discharge within the time specified 
111 the adjudication order or within such extended time as is 
granted him b> the Court under sec 27 (2), the Court shall 
fix a date for the hearing of the said 
Notice to creditors application and shall cause notice of 
such date to be served in the prescribed 
manner and then shall hear the objections (if anj) against 
the application and shall also hear the report of the Receiver, 
and thereafter shall make one or other of the orders mentioned 
m the clauses (a), (6) and (c) of sub section 2 of this section 
The Court can also put such questions to the bankrupt as it 
thinks fit Lx parle Sharp (1S93) 10 Morr 114 For the- 
Report of the Rccener n de notes under sec 42 (2) From 

I thc language of sec 27, it is clear that the party who can 
make the application for disiharge IS the debtor and no one 
else fethaji Piraji Firm v Krtshnayya, 57 3 tf E J 116 

An agreement between a creditor and a debtor to the 
effect that the former will not oppose the debtor’s application 
for discharge is void \aoroji \ Kazt Sedick, 20 Bom, 636, 
so the creditor can oppose the grant of discharge notwith 
standing such agreement 

Sub sec (2) Subject to the provisions etc, — that is,, 
when the requirements of this section have been fulfilled 
From the use of the word ‘ maj" it seems that the granting 
of an order of discharge is discretionarj with the Court Poona 
I all \ Kanhaya I all 19 Cal, 730 Rc Barker, (1S90) 2 5 
QBD 285 In exercising this discretion the Court will have 
regard not to the interests of the creditors alone, but also to 
the interests of the public and commercial morality , Rc Bad- 
cock, Fx parte Badcoek (1SS6) 3 Mott nf> Under s 41 all 
that the Court can do is to suspend the operation of the order 
for a specified time or grant an order of discharge subject to 
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am condition with respect to am earnings or income which 
max afterwards become due to the insolvent, or with respect 
to his after acquired property , but an order statiug that he 
shall remain a bankrupt until he pays a particular propor- 
tion in the rupee is a bad order, Ramzan v Mela Ram, AIR 
1929 Lab 461 Comp / H Gee \ SJubnarmn, AIR 1929 
Pat* 1S4 1 18 I C 3^2 Before passing an order of final dis 
charge under s 41, it is necessary for a Court to examine 
the insolvent and to be satisfied of certain facts which are to 
be found in s 42, Gopiram Bliotica \ Biraj Mohan AIR 
1929 Cal 5-6 Before making an order under this section, 
the Court should consider the report of the Receiver (if any), 
Re an Laun 14 Mans 281 , the report ought to contain refer 
ence to the bankrupt’s conduct, Re Os ell, 9 Mor 202, it is not 
hoxxexer conclusive, ibid 

Absolute order of discharge As to the circums- 
tances under which the Court should refuse an absolute dis- 
charge, see sec 42, post The Court’s power in that behalf 
is absolute except in so far it is fettered bv the next section 
(s 4-*) Cf Re Barker 25 Q B D 285 An order of final dis- 
charge of an insolvent under this section cannot be made with- 
out taking into consideration the facts stated m sec 42, infra, 
Goptram Bhottca \ Biraj Mohan AIR 1929 Cal 576 123 

I C 748 As to circumstances which disentitle a bankrupt tc 
an absolute order of discharge see Re Sultzbcrger, 4 Morr 82 , 
Re Heap, 4 Mor 314 An order refusing discharge does not by 
itself amount to an annulment of the insolvency The insol- 
vent continues till an express order of annulment is made, 
52 M L J 54 (notes) 

Suspend the operation of the Order The order here 
obviously means the order of discharge The period of 
suspension should not be less than tuo years, Re Osuell, 
(1892) 9 Morr 202, inasmuch as suspension for a shorter 
period will scarcely be more than a nominal punishment 
There should be long suspensions in bad cases. Re Suabey 
(1897) 76 L T 534 The period of suspension must be spcci 
fied and cannot be an indefinite one , see Cl (b) of this sub 
section 

The discretion of the Court with regard to the period of 
suspension under sub clause (6) or the conditions to be laid 
down under sub clause (c) with respect to any earnings or 
income which may thereafter become due to the insolvent, 
cannot be fettered by the provisions of sec 42 which refer 
only to sub-cl (a) , Debt Prosad v Allen Grant, 39 I C 916 
(All ) It is incumbent upon the Court to exercise the dis 
cretion cautiously and judiciously, (Ibid ) Before the Court 
makes an order of suspension there must be reasonable pros- 

/ 
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■pccts that 'ome available funds mil be forthcoming, Re Jones 
: 4 QBD 5S9 Also see under the heading, “Subject to the 
provisions etc” above It would be unfair to suspend the 
discharge of an in K ol\ent on account of an undetermined 
liability which might never arise and the Court is not com 
petent to make it a condition of the discharge that the insol 
vent should furnish security for the amount of this liability 
ittrza Alt \ Qtiadtn Khanam, 21 P L R 1919 50 I C 774 

•There can be no suspension of discharge to extort more than 
i-/S/- as in the rupee Cf Rc hutner , (1921) 3 KB 93 
A discharge suspended for a period automatically works out 
after the expirj of that period, without any further order of 
the Court, tbtd at p iox (of the report) , see also Bousjicld \ 
Doie, {1SS4) 27 Ch D 6S- 

Discharge does not put an end to Court’* poyver to 
give directions a* to distribution of assets An order 
of discharge does not put an end to the bankruptcy proceed 
ings nor does it put an end to the Court’s power to give 
directions ns to the distribution of the ns s ets Therefore 
where a secured creditor’s rights were ignored bj mistake and 
the proceeds of sale of the insolvent’s property were distn 
bated among the creditors the Court can, notwithstanding the 
discharge gne directions at the instance of the mortgagee for 
satisfaction of the mortgage claim, I\ P S P P L Finn 
y C A P C Firm 7 Rang 126 AIR 1929 Rang 16S 
117 IC 582 Cf houeter Ji<.anjt Mamooji \ Ghttlam Husain , 
12 SLR 20 47 f C 771 

Effect of Refusal of Discharge on Petition for 
protection Every application for protection after refusal 
or suspension of discharge must be judged on its merits If 
the insolvent has acted reckfesslj and dishoncstlj the fact 
that he cannot pay is no reason for depriving the creditor 
of the power of punishing him bv attachment and imprison 
ment to the extent the law allows A protection order is a 
privilege to he granted or withheld as the Court in its discre- 
tion may determine Where the Court finds that the insolvency’ 
is of a flagrantly culpable kind, being the result of gross 
extravagance accompanied bv grave malpractices, and a total 
disregard of the creditors whose money was squandered, 
protection should be refused, Mahomed Hap \ Sh Abdul 
Rahwian, 40 Horn 461 

Pendency of ca*e not terminated by refusal of Dis- 
charge The refusal of discharge to an insolvent is not 
ncces'aril} a determination of the insolvency proceedings 
Cf Rose & Co Ltd \ Tan Thcan Talk 2 Kang 64^ 
AIR 192s Rang 105 84 I C 909 
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Ir , T __ )ischarge subject to conditions This section gives 
o f D d , Q our t a discretion similar to the discretion given in 
of the Eng Act to impose conditions for the payment 
balance of the liabilities which will bind the insolvent 
discharge, Kand Lai v Girdhan Lai, 5 OWN 347 

"0 °ri( X 9 2 S Oudh, 263 iog I C 633 <2) The Court can 
: conditions as to future earnings hereunder while 
g an order of discharge, Jamanadas \ Vinayak, 7 N L R 

J 9 91^' 3 IC 69S Cf Siba Su bra manta \ Thethcepfaa, 47 Mad 
45 MLJ 166 (1923) M W N S95 75 I C 572, in 

0 U0‘ t ^ ie tnsoKent was directed to place his after acquired 

rtj at the disposal of the Court subject to a reservation 
u> .3 25/- per month for his own maintenance as well as 
that of his famih The Subordinate Courts should try to 
profit 6j this example The Court has a discretion as to 
the conditions to be imposed, 39 I C 916, supra When there 
is a reasonable chance of the insolvent acquiring new property 
(eg as a legacv), the discharge should be made conditional 
on his giving some satisfaction to his creditors out of that; 

1 propertj, comp In re Jone s, (1890) 24 QBD 589 (594) 
The order of discharge subject to conditions cannot be made 
unless there is some reasonable probability of the insolvent 
•coming into possession of funds, see Rc James (iSqi) 8 
Morrell , 19 The condition as to future earnings or after 
acquired propertj serves a two fold purpose , it gives something 
to the creditors and at the ‘ame time it tests whether there 
is an honest intention 111 the insolvent to discharge his debts 
to the best of his ability , Poona Lall v Kanahaya Lall 19 
Cal 730 No such condition should, however, be imposed on 
the bankrupt as would cripple his power of earning, «ee 
In re Jones, (iSao) 24 Q B D 589 '594) , In re John Roberts Cf 
Co , (1904) 2KB 299 (304) In the case of a conditional order 
of discharge, the dischage takes effect as soon as the condition 
is fulfilled, see In re Ha t kins, (1892) 1 Q B S90 

The entrj of judgment against an insolvent in respect of 
assets provable under the Act will not be made a condition 
of discharge unless the insolvent has an income more than 
sufficient to keep his familv in the enjovment of the ordtnarj 
necessaries of life, Ihdti/ Karim \ Official Assignee, 2S Mad 
16S 

’S B — The powers of suspending, and of attaching 
•conditions to an insolvent’s discharge maj be exercised 
concurrenly see sec 42 (3) If a condition was improperlv 
annexed it maj be ignored as a nullitv , see Kalin Kutty 
Paiambath \ Puthcn PeetikaLKal, 22 L W 342 49 ML J 

595 AIR 1926 Mad 123 91 I C 144 , Ram Chandra v 
Shama Charon, 18 C W X 1052 19 C L J 83 21 I C 950 
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■ Effect of Conditional Discharge A conditional 
discharge does not necessarily imply an absolute acquittance, 
Nand Lai v Girdhart Lai, 5 OWN 349 AIR 1928 Oudh 
263 109 I C 633 The effect of a conditional discharge is 

not to terminate the Insolvency proceedings which remain 
pending , consequently, it does not debar an after coming 
creditor from proving his debt in insolvency, Babu Lai v 
Khrtsna Prosad, 4 Pat 12S AIR 1925 Pat 438 6 Pat L T 
410 85 I C 543 

Discharge in case of concurrent adjudication by 
two Courts An order of discharge in case of concurrent 
adjudication by two Courts is bad, see 53 Cal 866 44 C L J 
454 AIR 1927 Cal 163 09 I C 736, cited at p 239, ante 

Discharge by Foreign Court A discharge from debt 
or liability under the Bankruptcy laws of a foreign country or 
one of the British Colonies, such as Ceylon, where the debt or 
liability was contracted is a valid discharge therefrom in 
British India The fact that the parties intended the debt to- 
be paid m British India does not affect its validity, j \lagadhu 
Pillai Rather v Asan Muhannnadhu Rentier, 9 L \>V 855 
26 SI L T 88 51 I C 38 But see LaUmtram v Punam 

Chand 45 Bom 550 22 Bom LR 1173 59 I C 444, which 

has held that an order of discharge granted by the Bomba) 
Court will be recognised by all British Indian Courts, though 
not by a foreign Court Cf Yol ohama Specie Bank Ltd v 
Cttrlender, 43 C L J 436 (447) AIR 1926 Cal S98 96 

I C 459 

Power to review or revoke discharge A Bank 
ruptcy Court seems to have power to review, rescind or var) 
an order of discharge Cf sec 108 of the Eng Bankruptcy 
Act So a discharge fraudulently obtained can be revoked, 
see Robson, p 657 Cf Re Dayabhai Samp Chand, 23 Bom 
474 


Appeal An appeal from an order under this section on 
an application for discharge lies to the High Court under 
sec 75 (2) read with Schedule I Where an order of discharge 
is made on condition of the insolvent 
making certain payments to a certain 
conditional discharge creditor, the latter will not, by reason 
of his receiving payments, be deprived 
of Ins right of appeal against the order of discharge Cf 
Sttaram v Redden, AIR 1926 Cal 529 91 I C 760 The 

receiver has a right of appeal against an order of discharge,. 
Cf 7n re Statntoti, (1SS7) 19 Q B D 182 
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42. 

Ca*es in < 
most refuse 
■discharge 


[§44] (3)] ( 1 ) The Couit shall lefuse to 
giant an absolute older of dis 
which coart charge tinder section 41 on 

an absolnte p ro() £ Q f an y Q f tile follow lllg 

facts namely — 


(а) that the insolvent’s assets are not of a 

value equal to eight annas m the 
lupee on the amount of his unsecured 
liabilities unless he satisfies the Court 
that the fact that the assets aie not 
of a value equal to eight annas in the 
lupee on the amount of his unsecured 
liabilities has arisen flora circum 
stances for which he cannot justly be 
held lesponsible, 

(б) that the insolvent has omitted to keep 

such books of account as are usual and 
pioper in the business carried on by 
him and as sufficiently disclose Ins 
business tiansactions and financial 

S osition v ithin the three years imme 
lately preceding his insolvency, 

<c) that the insolvent lias continued to trade 
aftei knowing himself to be insolvent, 
{ d ) that the insolvent has contracted any 
debt provable undei this Act without 
having at the time of contracting it 
any leasonable or probable ground of 
expectation (the burden of proving 
which shall lie on him) that he vv ould 
be able to pay it, 


(e) that the insolvent has failed to account 
satisfactorily for any loss of assets oi 
foi any deficiency of assets to meet his 
liabilities , 

{f) that the insolv ent has brought on, or con 
tubuted to, his insolvency by rash and 
hazardous speculations, 01 by un 
justifiable extravagance in living, or 
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by gambling, 01 by culpable neglect 
of his business affairs , 

(g) that the insolvent has, within three 
months preceding the date of the pre- 
sentation of the petition, when unable 
to pay his debts as they became due, 
given an undue preference to any of 
his creditors , 

(&) that the insolvent has on any previous 
occasion been adjudged an insolvent 
01 made a composition or arrange 
ment with his creditors 
(i) that the insolvent has concealed or re 
moved his property or any part there 
of, or has been guilty of any other 
fraud or fiaudulent breach of trust 

,, ( s ) [§ 44 (4)] For the purposes of this section, 

the ieport of the receiver shall be deemed to be 
evidence, and the Court may presume the correct 
ness of any statement contained therein 

j?) I § 44 (5)1 The powers of suspending and 
of attaching conditions to an insolvent’s discharge 
may be exeicised concurrently 

, sec 44 •»)» (4) & '5) Compare it with sec 26 

(3) (o) & (S) of the Bankruptcy Act, 191:4 It lays down the 
circumstances under which the Court is bound to refuse to grant 
an absolute order of discharge See Re Mormusj 1, 17 Bom L R 
3^3 U hen the various facts mentioned in the clauses (a) to 
to 1) arc proved, the Court is bound to give effect to the 
provision of this section by refusing an absolute discharge to the 
insolvent It will be c een that the var ous facts mentioned 
m the said clauses may be compendiously^ described as acts of 
j fraud and bad faith or simply as misdemeanours If the debtor 
be guilty of any of these acts, he might be deprived of the 
ultimate benefit of the Insolvency Act, see Uday Chand v Rant 
Kumar 12 C L J 400 T5 CWN 213 , Samiruddm \ 
AaaMHioyj 12 C L J 445 14 CWN 244, Gopiram Bhotica 

v Btraj Mohan AIR 1929 Cal 5-6 But when he is not so 
guilty tins «ection woilld not stand m the way of the insolvent 
Retting his discharge, Sura] Pal \ Shib Lai. (1930) ALJ 3S4 
Although, the grant of absolute discharge may be inexpedient 
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because of the insufficient^ of tlie assets to cover a moietj of 
the unsecured liabilities and because of the extravagance of the 
insolvent, vet it is open to the Court either to suspend the 
order of discharge for a specified period or to grant an order 
of discharge subject to conditions, Dcxt Da\al v Sarmukh 
Singh » AIR 1920 Lah 2S1 ii- I C 002 It is onlj when 
the insolvent applies for discharge and not in the initial pro 
ceeding that the Court is to visit with its due consequences 
am insconduct on his part, Lhatrapat Singh v kharag Sing/ 1, 

44 Cal 545 (a4i) 1 * C jv CLJ 21s 21 C \V N 407 It 

should he noticed that this section onlv refers to clause (<il 
of <ec 41 2) and docs not refer to clauses ■/>) and ic) thereof 
Therefore the Court s discretio 1 w ith regard to the period of 

suspension under the sub clause b) or the conditions to be 

laid down under the 'aid clause ( t i vvith respect to the sub 
sequent earnings or income of the insolvent cannot be fettered 
bv tins section Debt Pro* id \ -Wen »»»«!«( q I C 91b (All ) 

Refusal of absolute Discharge — The facts proof of 
which will disentitle the insolvent to an order of discharge, 
are — 

(a that the insolvent s a—ets art not worth half Ins un 
secured liabilities unless he pm\cs tbit this state of things 
has resulted from circvim lance- hcvuml his control 

b that lit has not hej t the usu il l i< hs A account of lus 
business showing his financial conditi 11 m I within tlnce tears 
before the msolvcncv procee ling Lt I ■ Mutt 11 ( 1 ss- > 10 

Q 15 D 102 

(c) that he has continued to trade with a knot ledge of lus 
insolvencv 

id) that lie has contracted debts without am hope of 
rcpavment 

(« that he has failed to account for the lo v s or dtficicncv 
ol his assets 

if 1 that his m*- Ivenev is the icsult of his In/ ir lous 
speculations eMi ivag nee imhluig and 1 llpahle neeleet if 
biisuie s flairs 

(g that lie give un lue pretereiue t > < nc eredit< r within 
three months j receding his m'ohciicv | etiti >n tin ugh 11ml ’e 
to pav his debt- 

h that he was previouslv adjudged an in ohent an 1 mule 
a composition with Ins ere clitors 

'il that he has concealed or removed Ins proj ertv or was 
otherwise guiltv of fraud 

The Indian Rtj oris do not furnish mam cases to illustrate 
the various circumstances contemplated in the above clauses 
Hut there are innumerable case- in the I nglish Rcj>orts and 
tliev arc sunplv too manv to be incurj orated here \ summarv 
of all the e ca«es mav lie found in Ilalshurv’s / 1 idl nglatid. 
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Vol II, pp 251 — 262 Where an m c oh ent’s assets are not of 

a value equal to 8 as in the rupee and he obstructed the 
Receuer in paving debts, an order refusing to discharge him 
is proper, Jagmohan v Deputy Commissioner, Fvcabad AIR 
1925 Oudh, 112 So I C 54 The provision of S as in the 
rupee is not to be so construed as to empower the Court to 
suspend discharge until a larger div idend has been pa d To 
give such a power to the Court and thus m effect, compel the 
debtor to work for his creditors to an extent bevond the pres- 
cribed sum as a condition of his discharge is not to be implied 
I from the section. Re Kutncr, 3 KB 93 *C A ) Ordi 

[ naril> , where an insolvent's assets cover moiety of his liabilities, 
he should be liberated from the bondage of bankruptcy unless it 
Jis established that his case falls under the provisions of els (6) 
/to (1) of the section, \and I al v Girdhan Lai, 5 O \V N 347 
/lIR 192S Oudh 26 3 109 I C 633 The fact that the assets 

' of an insolvent are less than eight annas in the rupee on the 
, amount of un c ecured liabilities does not stand in the wav of 
the insolvent procuring his discharge where it has not been 
shown that this state of things has been brougt about bv any 
\ fraudulent act on the part of the insolvent or bv circumstances 
l which he could not have controlled, Sura} Pal \ Slnb Lai, 
'AIR 1929 All 843 1 19 I C 16 The form in which the 
I above proposition has been formulated does not appear to be 
ivery accurate, because in the event of the insolvent’s assets 
jnot covering a moietj of his assets, the onus is on the insolvent 
’to show that the deficit arose from circumstances bevond his 
■ control The law seems to have been nghtlv stated m P k 
Dull Choudhtm \ J H Blades, AIR 1928 Cal 843 115 

I C 585, which sajs that where the assets of an insolvent are 
I not of value equal to at least S annas in the rupee on the amount 
of his unsecured liabilities, the Insolvencj Court cannot dis 
charge the insolvent even though there is nothing in the report 
of the Receiver to stand in the waj of the discharge, unless 
the insolvent satisfies the Court that the as ets were not of the 
requisite value from circumstances for which he could not be 
| held justlv responsible s c , sub nominee Satish Chandra v 
] A Blades, 48 C L J sso Where the insolvent adduces no 
evidence to discharge the above onus, 112 of proving bankruptev 
from circumstance, bet ond control, the Court has no jurisdiction 
to pass an order of discharge, Shanttlal \ Raj Naram, AIR 
1929 All 858 As to how suppression or non submission of 
1 *ooks of accounts affects the question of discharge, see A K R 
Firm v ShaiK Jooman, 5 Rangoon, 50 

“Assets” in clause (a) of this section means the realisable 
property which the insolvent possesses at the material moment 
It does not include future earnings which are unsaleable. Debt 
Prosad \ Allen Grant, 39 I C 916 (91S) The section provides 
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and define-* a quast offence with regard to the keeping of 
accounts, which if established is a ground for a kind of penal 
order, postponing the absolute discharge of the insolvent when 
he applies for it, Gangaprasad \ Madhuri Saran, 25 A L J 331 
AIR 1927 All 352 100 I C 550 The benefit of this Act is 

intended for honest and straightforward but unlucky traders 
and cannot be extended to those traders who fail to keep proper 
accounts or who deal e\tra\ agantly and contract debts reck 
lcsslv, S R M C T thctty*v Ro dung Gyi, 5 Bur IT 80 
15 I C 276 Omission to keep accounts is a grave offence 
against commercial moralitv which a Bankruptcy Court will 
take senous notice of, see Ex parte Reed, {1SS6), 17 Q B D 
244 (253) 


knowledge 
ruptc\ 


bank- 


Cl (d) Reasonable ev 
pectation 


Re Coiiie, 5 Cal 


As to the meaning of the term “Trade”, see see 65 of the 
, _ , . Statute 25 and 13 Vic cl 106 and Re 

(cl Trading with Momet, 21 Cal 1018 The ordinary 
right of a man to pursue a losing 
concern does not subsist on the brink 
of bankruptcy or at the peril of his creditors, Re Stamton, (1887) 

4 Morr 24 2 Trading will be offensive hereunder only where 
it is earned on with the knowledge of the bankruptcy But a 
man who has kept regular accounts can scarcely plead 
ignorance, except under extraordinarv circumstances Re Heap, 

4 Morr, 314 The conduct of a man 
who incurs debts with the consciousness 
that he has no reasonable chance of 
repaying them is also reprehensible, see 
and to such a man the Court will not 
grant an absolute discharge In a great majority of cases in 
this country', the insolvents fall within the purview of this 
sub-section, but our Courts in their transcendental indifference 
to law seldom take the trouble of turning over the pages of 
law books It should be noted that the onus of proving reason- 
able or probable ground of expectation is on the insolvent, 
and an adverse inference c hould be drawn from his inability' 
to discharge such onus 

If a man borrow s money , he is responsible for his act 
notwithstanding that the man who has 
Cl (/) Hazardous lent him money has acted foolishly It 
speculation's is the in=olv eut’s conduct that lias to be 

considered He should not be dis- 
charged when his assets are proved to be low unless he satisfies 
that he had no control over the circumstance The Act is meant 
for honest debtors and not reckless ones and the provisions of v 
this section afe mandatory, Kalleappa Cheti\ v Maung Aite, 

3 Bur LT 122 5 LBR 1S9 8 I C 950 It is a matter of 
great pity that very few of our subordinate Courts take the 
above legal principle into consideration while granting discharge 
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Cf also Rc Harmus) 1 Ardcshtr, 17 Bom L R 313 A "rash" 
speculation is one into which no reasonable man would enter. 
Ex parte Don man, *1863) 32 L J 49 “In my opinion a specu 
lation which no reasonably careful man would enter into having 
regard to all the circumstances of the ca c e is a rash and 
hazardous speculation" per Lopes L J in Ex Parle Kcaxs, 
(rSgi) 9 Morr 12 For instances of rash and hazardous specu 
Iations see Re Braginton, 14 L T 277 , Re II tlson, 14 L T 492 
\\ hat is rash and hazardous must be determined with reference 
to all the circumstances of the case , and an allegation about 
it must be specific and clearly prov ed, Rc John Brou.11 & Co 
(1906) 22 T L R 291 Cf Ex parte I\cays, supra 

Onus of proof — \\ here a bankrupt has not sufficient 
assets for paying a sum equal to eight annas 111 the rupee on 
the amount of the unsecured liabilities, the burden is upon him 
to show that the reason for the state of affairs has arisen from 
circumstances for which he could not be justly held responsible 
Sant Lai v Raj A arain, 119 IC 4 (All ) 

Sub-sec. (2). Report of the Receiver For the pur- 
poses of this section, the report of the rcceu cr shall be deemed 
to be evidence and it will be presumed to be correct, unless 
shown to be otherwne, see Chmiiamccra \ humara Chakra^arlK 
06 I C 906, Cf Abdul I\ader \ Official Assignee, 25 MLJ 
320 20 I C 4S2 , \anda htshorc \ Surajmal, 37 All 429 

13 ALJ 642 29 I C 99S , also Harthar \ Maheshur, 18 

C W A 692 27 I C 192 , Snml Ro 1 ther v Kuviarappa, 35 

I C S75 Vide also the notes and cases under s 41 h) 

Sub-sec. (3). The powers of suspending, and attaching 
conditions to an insolvent's discharge may be e\erci c ed con 
currenth, that is, the Court can suspend the order of discharge 
and at the same time attach conditions thereto, see els (6) and 
(c) of sec 41 (2) It would have been more appropriate, if this 
subsection were transferred to sec 41, ante 

(Effect of refusal of Discharge The refusal of a dis 
charge lias the effect of terminating the proceedings so far as 
that Court is concerned and consequently no msolvencv pro- 
ceedings are then pending so as to bar an application for cvecu 
tion under the provisions of ‘•ec 2S *2), Mating Po Tote v 
Mating Po Gy», j Rang 49-* AIR 1926 Rang 2 92 I C 
142 Cf Ro-ic & Co \ Tan Thean, 2 Rangoon, 643 84 I C 
909 The above words m italics should be carefully noted and 
should be compared with the ruling in Ro ie & Co ‘s case, 
(cited at p 258), following which the Madras High Court has 
held tint the refusal of final discharge does not tpso facto 
determine the insolvency proceedings, Alamelu Aminat v 
I c ukatarama Iyer, 50 "Mad 977 (1927) M W A 593 53 

MLJ 422 AIR 1929 Mad igig M hen an Insolvency Court 
has refused discharge to an insolvent the same Court cannot 



Dismissal of applica- 
tion for discharge does 
not bar a renewal of 
application therefor 


\ar\ tlie order of refusal, In Rc Henry R Smith, 32 I C 575 
9 SLR 132 But this does not mean that an order of refusal 
once made lull last through eternity or will preclude renewal 
of application for discharge, Mullapatti Gopalan v Koppothtl 
Gopalan, AIR 1925 Mad 915 22 L W 202 (1925} M W N 

612 91 I C 31 Vide notes under sec 44 The refusal of an 
application for discharge does not prevent the insolvent from 
renewing his application for discharge m case fresh circum- 
stances might justifv him in doing so, Tan SciL he \ C A 
If L T Firm, 109 I C 769 , Mnlchand 
v 0 #ctal Receiver, [1930] A. L, J 3x6 
124 I C 410, as it is not desirable 
to brand a person with the ignominj 
of an undischarged insolvent or to 
subject him to the disability of such a person, for Ins whole 
life Likewise, it was held m Thana I’clajatlia \ Subramama, 
(1928) M W N 175 AIR 192S Mad 609 109 I C 636, that 

the dismissal of an application for discharge will not prevent 
him from presenting further application for discharge at an> later 
time Read the last heading under sec 44, infra 

43. [New] (I) If the debtor does not appear 
^ on the day fixed for hearing his 
annulled on faiinre to application for discharge or on 
appiv for disfifarge such subsequent day as the 
Court may direct, or if the debtor does not apply 
foi an order of discharge within the period specified 
by the Court, the order of adjudication shall be 
annulled, and the provisions of section 37 shall 
apply accordingly. 

(?) Where a debtor has been leleased from 
custody under the provisions of this Act, and the 
older of adjudication is annulled under sub-section 
(I), the Couit may, if it thinks fit, re-commit the 
debtor to his former custody, and the officer in 
charge of the prison to whose custody such debtor 
is so le-committed shall receive such debtor into 
his custody according to such re-commitment, and 
theieupondl piocesses which were in force against 
the person of such debtor at the time of such release 
as aforesaid shall be deemed to be still in force 
again him as if no order of adjudication had been 
made 


and Scope of the Section : This section is new 
*, to compel tlie insolvent to apply for discharge 
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within a prescribed period, or to forego the benefit of the in- 
solvency law Chtnnappa Reddi \ Kola hula, 51 Mad 839 
54 M L J 344 AIR 1928 Mad 26 109 I C 581 As to the 
legislate c reason for the enactment of this new section «ee Sir 
George Lowndes’s speech quoted at p 92, ante See also the 
Statement of Objects and Reasons, paragraph 3 The section 
is controlled by sec 27, Suppiah Moopanar v Mallappa Cliett y, 
{1929} M \V N 809 AIR 1930 Mad 342 , Jetha]t Peraji 
(1929) M W N 489 Without an order 
of the Insolvency' Court, an insolvent 
is not discharged automatically at the 
end of the period fixed in the order of 
adjudication, Hanram \ Knshan Ram, 
49 All 301 25 ALJ 152 AIR 1927 All 418 xoo IC 

320 Chtnnasuamy Pillai, In re (1929) MWN S09 The 
annulment of adjudication does not 1 pso facto come into opera 
tion without an express order of the Court to that effect, see 
Ganpat v Hangir AIR 1929 Nag n 113 I C 357 , Go^al 
Ram \ Magni Ram 7 Pat 375 107 I C 830 (F B ) Vide 
notes at p 15S Cf Abraham v Sookias, 51 Cal 337 81 
I C 583 Sec 43 of the Act does not operate as an automatic 
annulment on the failure of the debtor to apply for a discharge, 
Palant Gotindan \ Official Receiver, 58 M L T 369 31 L W 

365 AIR 1930 Mad 389 — following AIR 1924 Cal 777 
A11 order cancelling an adjudication does not amount to a dis 
charge within the meaning of the section, Ram Sarup \ Khalil- 
ttl Rahman. 26 Punj LR 117 AIR 1925 Lali 376 87 

I C 348 [An order of annulment of adjudication is not invalid 
merely because of want of notice to the creditor^ Kalu Knit) 
Parambatli v Puthen Pcetikakkal 49 ML J 595 22 L W 

542 A I R 1926 Mad 123 91 I C 144 Where no time is 

fixed m the order of adjudication within which the insolvent 
is to apply for his discharge, this section has no application, 
and the adjudication cannot be annulled for failure to apply for 
discharge, Firm fax Singh v Nirmal Das, 7 L L J 553 AIR 
1926 Lah 24 92 I C 235 Where the Court does not specify 

the time within which the insolvent is to mahe an application 
for discharge in terms of sec 27 (1), the penalty prescribed by 
this section does not come into operation, Gopal Ram v Magnt 
Ram, 7 Pat 375 107 I C 830 

Sub-sec. ( 1 ): Annulment of Adjudication The ad- 
judication is to be annulled under this section in the following 
three contingencies 

(1) if the debtor does not appear on the date of hearing 
of the application for discharge , or 
(u) if he does not appear on an adjourned date on which 
lie is directed to appear , or 


1 ,Fnm \ Knshnayya 

The section does not 
contemplate automatic 
discharge 



Sec 43 ] 


THE PROVINCIAL INSOLVENCY ACT 


269- 

(in) if he does not apply within the period allowed under 
see 27 

Where the Court in consideration of the fact that the 
insolvent had not paid a sufficiently large amount of lus debt, 
directed him while applying for discharge to pay certain 
amount every mouth and further to renew his application for 
discharge “six months hence”, its order is under s 42 (1), (a), 
and hence, if the msohent neither pays any monthly amount 
nor renews his application for discharge, his adjudication can- 
not be annulled under this section, / H Gee v Shib N drain, 
AIR 1929 Pat 184 118 I C 332 An annulment of adjudi- 
cation is merely a continuation of insohency in another form. 
So in a tun da ran \ Pcrta Karuppan, 58 M L J 658 AIR 1930 
Mad 520 

The Section how far mandatory According to some 
opinion, the provision of this section is mandatory, Sahgram v 
Official Recener, AIR 1926 Sind 94 91 I C 467 , and the 

Court has no option in the matter to act otherwise So that a 
default on the part of the insolvent will necessarily be followed 
by an order of annulment, and be will not be entitled to call in 
aid the provisions of Order IX of the C P Code to set aside 
the annulment If the default is due to any bona fide causes his 
remedy lies under sec 10 (2), and not under Or IX, Venugopala 
Chanar v Chunnilal 40 Mad 935 51 ML J 209 AIR 
1926 Mad 942 (1026) M \\ \ 6-4 9- I C 70b Arunagiri 
Mitdahar v Kandasi^anu, {1924) M \V N 331 83 I C 955 

AIR 1924 Mad 635 19 L W 41& 34 M L, T 170 Cf 

Roop t arain v King King €? Co , AIR 1926 Lab 370 94 

IC 234 — followed m Gobind Ram v Ghctu Ram, 113 IC 
76S , Yerra Venkatagan \ Madtpatta, {1927) M \V N 176 
101 I C 349 Also Reilly J’s view in Jethaji Peraji Firm v 
Knshnayya, 52 Mad 64S 57 ML J 116 AIR 1930 Mad 

27S 29 L \V 649 {1929) M W N 489 122 I C 351 It has 
been maintained that the Court has no power to extend the 
time after the period specified in the order, Ttrumala Reddi v 
Kola) ula Thomasa 51 Mad S39 54 ML J 344 27 L W 

1 jii (1928) M W N 177 AIR 1928 Mad 265 109 I C 

f 5S1 It is oi>en to the parties to ask for extension of time 
I within the period fixed by the adjudication order, but if that 
1 is not done, this section takes its course That is the Court 
i has no option but to annul the adjudication [Gobind Ram v 
v Ghent Rant, 112 I C 76S , Pandit Btndraban v Official Receiver, 

1 AIR 1930 Rang 166 ] The fact that a sale by the receiver 
J, is challenged by a third party is no ground for enlarging the 
1 time, ibid see also Copal Ram v Magnt Ram, 7 fat 375 

1' AIR 1928 Pat 338 107 IC S30 Cf 52 Mad 648, infra 

k The mandatory provision of the section fetters the discretion 
of the Court, and cripples its power to enlarge the time after 
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the expiry of the period fixed for an application for discharge, 
Rain Krishna, Ex parte, 4 Pat ,51 AIR 1925 Pat 355 
6 Pat L T 7/6 88 I C 70 , Arnjad Alt v Mohammad Ah, 
AIR 1927 Oudh 506 4 O W N 993 105 I C gi2 , Gina 

Charan \ Sheoraj Stngk, 5 OWN 686 AIR 1928 Oudh 
376 nr I C 903 According to this last case, if the delay 
was justifiable the insolvent’s remedy would he in a fre^li 
application for adjudication But a contrary view has been 
taken m £ind m Saltgram \ Official Receiver, supra, to the 
effect that although the provision of this section is mandatory, 
still the Court has a discretion to extend the period for an 
application for discharge under sec 27 (2) or by importing 
the principle of sec 148 of the C P Code, and thereby keep 
the insolvency proceedings alive for the administration of the 
debtor’s estate to the full benefit of the creditors Cf Badri 
Karnwi v Shea Koar 17 I A 1 17 Cal 512 , Bhaguandos 

ttagla \ Hajt Abu Ahmed, 16 Bom 263 Pirfe also under 
«=ec 27 (3) and 100 I C 137 Cf K K S Chetttar v Mating 
Jl hat Tha, AIR 1927 Rang 136 100 I C 921 The Court 

can extend the time for discharge for good cause shown and 
is not bound to annul the adjudication order, Ibid , but the 
Rangoon High Court has recently ruled that extension of 
time under sec 148 C P C cannot be granted in cases where 
the insolvent fails to apply for discharge within the time fixed 
by Court, 'ince the provisions of s 43 (1) are mandatory and 
the powers given by sec 5 are to that extent limited, Pandit 
bmdratan v Official Receiver, AIR 1930 Rang 166 All that 
is intended b\ sub sec (1) hereof is that if no one applies for 
an extension of time or no extension of time is gi\ en, the Court 
mu«t then annul the adjudication, Palani Goundan v Official 
Recencr Coimbatore 53 Mad 28S 31 L W 365 58 M L J 

396 AIR 1930 Mad 389 124 I C 61 (F B ) Cf Veukata 
Subba Rao J’s opinion in 52 Mad 648 57 M L J 

1 16 supra I ide also the notes and cases at p 
ante So it has been said that this section should be 

read in conjunction with s 27 which governs or controls it and 
the Court has a discretion to extend the time, ManikKam Patter 
\ banchappa Chetttar, (192S) M \V N 441, and that time may 
be extended e\en afteT the expiry of the period limited in the 
order of adjudication for discharge, Kunnanmul A athmul v 
Inoop Sahu joS I C S03 , Sohtia Ram v Tara Chand, A I R 
1920 Lah 399 117 I C 87, proztded an order of annulment 

has not already been made, and this can be so done either under 
sec 5 taken with sec 148, C P C , or under sec 27 (2) of 
this Act, sec Palant Goundan v Official Receiver, Coimbatore, 
supra In any view of the case all that the section says is that 
adjudication shall be annulled , it does not say that the order 
of annulment should be made immediately or forth tth , there- 
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fore the section does not necessarily negative the Court’s power 
•of enlarging the time, Reau a very learned Article m AIR 
1930 Journal p 25 Besides, why sec 14S CPC cannot 
"be called in aid bv reason of sec 5 of this \ct, also is a matter 
not vcrv easv to appreciate In extending the time the Court 
should use its discretion judiciously Extension of time being 
*a matter of discretion the High Court will not interfere in 
revision with an order of the lower Court granting such an 
extension, Mantkkam Pattar \ \auchappa Chcttiar, (192S) M 
W N 441 

Court to move suo motu or an application of Creditor !— 

"The Court can take action under this section suo motu Cf 
101 I C 589, infra The creditor, who i* affected by the order 
of adjudication, is also entitled to applv for annulment of 
adjudication hereunder, Arunagirt v handa S^ami xq L W 
418 {1924) M W N 331 AIR 1924 Mad 635 There is 

however no such thing as an automatic annulment Cf 
Notice Abraham v Sooktas, 51 Cal , 337 , also 

Jethajt Pcrajt Firm's case, above cited 
The section merelv requires that sufficient cause should be 
shown, but it does not say bv whom such cause has to be 
shown Therefore the Court can grant extension of time on 
the application of anvbodv interested, Suppiah Mooppanar v 
Mallappa Cheiti '1929) MVVk 809 12 AIR 1930 Mad 
342 124 I C 219 , Oanpat v Hangn AIR 1929 Nag ri 113 

I C 357 Before making an order enlarging the time for dis 
charge on the application of the creditor, assented to b\ the 
receiver, the Court should issue a notice to the alienees , but 
an omission to issue the notice will not necessarilv invalidate 
the order granting the extension Ibid The Court, before 7 
annulling an adjudication for failure to apply for discharge v 
within the appointed time, should issue a notice on the creditor 
who made an application under s 53 of the Act and the 
Receiver, otherwise they may be prejudicially affected by an 
cx parte order, S V A R S Firm v Maityg Pan, 6 Bur L J 
44 AIR 1927 Rang 173 iox I C 589 'But no notice need 
be issued to the insolvent calling upon him to show cause why 
the adjudication should not be annulled, Gopal Ram v Magni) 
Ram, 7 Pat V75 9 Pat L T 329 AIR ig^S Pat 33S 107 
I C 830 Cf the notes under the heading "notice” at 
pp 108 & 1 16, ante 

Effect of annulment When an adji dication is annulled 
under this section, the provisions of sec 37 may apply , so that 
all intermediate dealings with the insolvent’s property by the \ 
Court or Receiver will be valid Vide at p 241 , also 5S M L J 
65S AIR 1930 Mad 520 When the adjudication was at the 
instance of a creditor, an appointment under sec 37 should in- 
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the expiry of the period fixed for an application for discharge, 
Ram Krishna, Ex parte, 4 Pat , 51 AIR 1925 Pat 355 
6 Pat LT 776 88 I C 70, Amjad All \ Mohavtmad Alt 

AIR 1927 Oudh 506 4 OWN 99; 105 IC 912, Gir/j 

Charon v Sheoraj Singh, j OWN 6S6 AIR 1928 Oudh 
376 hi IC 903 According to this last case, if the delav 
tv as justifiable the insolvent’s remedy would lie in a fresh 
application for adjudication But a contrar> view has been 
taken in Sind m Saltgram \ Official Receiver, supra, to the 
effect that although the provision of this section is mandator}, 
still the Court has a discretion to extend the period for an 
application for discharge under sec 27 (2) or by importing 
the principle of sec 148 of the C P Code, and thereby keep 
the insolvency proceedings alive for the administration of the 
debtor’s estate to the full benefit of the creditors Cf Badrt 
Naratn \ Sheo I\oar 17 I A 1 17 Cal 512 , Bhog^andas 
Bagla v Ha] » Abu Ahmed, 16 Bom 263 Vide also tinder 

«ec 27 (2) and 100 I C 137 Ci IC K S Chettiar v Mating 
Hi at Tha, AIR 1927 Rang 136 100 I C 921 The Court 

can extend the time for discharge for good cause shown and 
is not bound to annul the adjudication order, Ibid , but the 
Rangoon High Court has recently ruled that extension of 
time under sec 14S, CPC cannot be granted in cases where 
the insolvent fails to appl} for discharge within the time fixed 
b} Court, since the provisions of s 43 (1) are mandator} and 
the powers given by sec 5 are to that extent limited, Pandit 
bmdratan v Official Receiver, AIR 1930 Rang 166 All that 
is intended b\ sub sec (1) hereof is that if no one applies for 
an extension of time or no extension of time is given, the Court 
mu't then annul the adjudication, Palant Goundan v Official 
Recetvcr, Coimbatore 53 Mad 2S8 31 LW 365 58 M ^ 1 

396 AIR 1930 Mad 389 124 I C 61 (F B ) Cf Venkata 
Subba Rao J’s opinion in 52 Mad 64S 57 M L J 

1 16, supra I ide also the notes and cases at p 15^1 
ante So, it Ins been said that this section should be 

read in conjunction with s 27 which governs or controls it and 
the Court has a discretion to extend the time, ManiLlani Pallar 
v A anchappa Chettiar, (1928) M WN 441, and that time ma} 
be extended even after the expiry of the period limited in the 
order of adjudication for discharge, Kunnanmul Nalhmul v 
Inoop Sahu, 10S I C S03 , Sohna Ram v Tara Chand, AIR 
192^ Lah 399 117 I C 87, provided an order oj annulment 

has not already been made, and tins can be so done either under 
sec 5 taken with see 148, C P C , or under sec 27 (2) °* 
this Act, see Palant Goundan v Official Recctocr, Coimbatore, 
supra In an} view of the case all that the section sa}s is that 
adjudication si all be annulled , it does not say that the order 
of annulment should be made immediately or forthu till , there- 
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fore the section does not neccssanlv negative the Court’s power 
of enlarging the time, Reau a very learned Article in AIR 
1930 Journal p 25 Besides, whv sec 14S CPC cannot 
"be called in aid bv rea*on of sec 5 of this \ct, also is a matter 
-not \er\ easv to appreciate In extending the time the Court 
should use its discretion judicioush Extension of time being 
a matter of discretion, the High Court will not interfere in 
revision with an order of the lower Court granting such ail 
exten'ion, MantUam Paltar \ \auchappa thcttiar, (1Q2S) M 

W N 44 i 

Court to move suo motu or an application of Creditor S — 

The Court can take action under this section suo motu Cf 
101 I C 5S9, infra The creditor, who i c affected b\ the order 
of adjudication, is also entitled to appli for annulment of 
adjudication hereunder, Arunagirt v A anda S taim 19 LW 
418 (1924) M W X 331 AIR 1924 Mad 635 There is 

however no such thing as an automatic annulment Cf 
Notice Abraham v Sookias, 51 Cal , 337 , also 

Jcthaji Pcraji Firms case, above cited 
The section meiclv requires that sufficient cause should he 
shown, but it does not sav b\ whom such cause has to be 
shown Therefore, the Court can grant extension of time on 
the application of am both interested Subpiah Mooppanar v 
Mallappa Chctli '10291 M \V N S09 2 AIR 1930 Mad 
342 124 I C 219, Ganpat \ Hangir -UR 1929 Nag 11 113 
I C 357 Before making an order enlarging the time for dis 
charge on the application of the creditor, assented to by the 
receiver, the Court should issue a notice to the alienees , but 
an omission to issue the notice will not necessarily invalidate 
the order granting the extension. Ibid The Court, before If 

annulling an adjudication for failure to apply for discharge { 1 / 
within the appointed time, should issue a notice on the creditor 
who made an application under s 53 of the Act and the 

Receiver, otherwise they may be prejudicially affected by an 
ex parte order, STARS Firm v Maung Pan, 6 Bur L J 
44 AIR 1927 Rang 173 101 I C 589 (-But no notice need 

be issued to the insolvent calling upon him to show cause why 
the adjudication should not be annulled, Go pal Ram v Magm ) 
Ram, 7 Pat 375 9 Pat IT 529 AIR 1028 Pat 33S 107 

I C 830 Cf the notes under the heading "notice” at 

pp 10'S & n6, ante 

Effect of annulment When an adjudication is annulled • 
under this "ection, the provisions of sec 37 may apply , so that 
all intermediate dealings with the insolvent’s property by the I 
Court or Receiver will be valid Vide at p 241 , also 58 M L J 
658 AIR 1930 Mad 520 When the adjudication was at the 
instance of a creditor, an appointment under sec 37 should in- 
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vanablj be made, otherwise the annulment may operate to his 
prejudice ns pointed out in 52 M L J 23 (Notes) See also 
Flouer v Mayor of Lyme Regis , (1921) 1 K B 488 Cf 100 1 C 
137. infra , also 51 Mad 839 54 M L J 344 AIR 1928 Mad 
265 109 I C 581 Upon such an annulment, the debtor if 

released from custodj under sec 23 or sec 31, will be liabe 
to be recommitted to lus former custodj , and all processes 
which were in force against him before adjudication, wiU revive 
In order to justifj an order of re commitment, the annulment 
must be under $11 b section inasmuch as every annulment 
of adjudication cannot lead to the adoption of such procedure 
Cf secs 35 36 and 39 and see pp 233 34, ante An ex Parti 
order of annulment cannot be set aside under O IX, CPC 
but a fresh application can be made under sec 10 {2) I'enu 
gopalachartar v Chunmlal 49 Mad , 935 51 AI L J 209 

(1926) M W N 6-4 9" I C 706 An order of annulment does 
not prevent a creditor who has not proved lus debt from pro 
ceeding to enforce it in a Civil Court, Molumal Ktshindas v 
Ghansamdas AIR 1929 Sind 204 

Sub-section (2) : Under the provisions of this Act \— 

See secs 23 &. 31 

Appeal A creditor is aggrieved by an order under this 
section refusing to annul an adjudication, and can therefore 
appeal by lea-ic under see 75 (3), Arunagin v I\andasa.amt 
19 LW 418 34AILT 170 (1924) MW N 331 An order 

annulling an adjudication is appealable only with leave, Shotdan 
Laclimt \ Bahadur Chand AIR 1927 Lah 914 i°° * ^ 

13” As to which Court is to grant leave, zide notes under 
sec 75 (3) infra It requires no great effort to follow that a 
creditor is a person who can be called to have been aggrieved 
bj an order of annulment, Aptrcddi v Venhatarcddi, 5 1 M 
L J 60 23 L \\ 644 (1926) M W N 256 AIR 1927 Mad 

175 94 I C 3sr see also Re Henry Langtry (1894) 1 Mansoti 
169 Cx parte Ditton (1879) 11 Cli D 56 An order granting 
an extension of time for discharge is not a decision under s 4 
and is therefore not open to second appeal 52 Mad 337, cited 
under sec -5 Proviso 11 

Review of the order of annulment Although this 
A.ct docs not contain a specific provision like sec 10S of the 
English Bankruptcy Act 1914, still by reason of the provisions 
of sec 5 of this Act, an InsoUencj Court has been conceded 
the power of reviewing its own orders, [ude the cases under 
the heading "Review" at p 47, ante ], so much so that 0 
tnct Judge even m his appellate jurisdiction has bee* held 
”ompetcnt to review his (appellate) judgment, v 

Kunja Behan Lai, 44 All 60s AIR 1922 All 206 
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44. [§ 45] (2) An order of discharge shall not 
rffect of order of release the insoh ent from — 

discharge 

(а) any debt due to the Ciown, 

(б) an\ debt 01 liability incurred b> means 

of any fraud 01 fraudulent breach of 
trust to which he was a party, 

(c) any debt or liability in respect of which 

he has obtained foibearance by any 
fiaud to which lie was a party, or 

(d) any liability wider an order for mainten- 

ance made undci section 488 of the 
Code of Criminal Procedure, 1898 
(o) Sa\e as otherwise provided by sub section 
(1), an ordei of discharge snail release the insolvent 
from all debts provable under this Act 

(?) An ordei of discharge shall not release any 
person who at the date of the presentation of the 
petition, was a partner or co tiustee with the insol- 
vent, or was jointly bound or had made any joint 
contract with him or any person who was surety 
for him 

. Change of Law — This section corresponds to sec 45 of 
the ^ct of 190- and sec 28 of the Bankrupts Act, 1914 The 
onlj changes introduced in this section are— (1) Clause (d) has 
been added (a) In sub sec (2) the words "provable under 
this Act" have been substituted for the words "entered in the 
schedule” of the old Act 

Effect of Discharge The effect of an order of dis- 
charge is to release the insolvent from all debts provable under 
this Act save and except those mentioned m the clauses, (a), 
(b), (c) and fd) even if the creditor deliberately chooses not to v 
prove his debts in the msolvencj proceedings. Ram Rao v - 
llasudeo AIR 1928 N'ag 336 no I C S91 See Khalil ul- 
Rahman v Ram Sarup 8 L L J 286 26 Pun] L R 588 A 

J * T A 93 It 204 , a'cesa Vhettiar v Annamali 

Chctltar, 17 LW 319 AIR 1923 Mad 487 73 I C 213 , 

Fida Husain v Collector of Shahjahanpur 17 OC 267 25 

I C 708 , Motumal Ktshtndas v Ghansamdas, AIR 1929 
Sind 204 As to what debts are provable under this Act, see 
see 34, ante A suretj who is compelled to pay the creditor 
after the discharge of an insolvent debtor is not entitled to 
recover from the insolvent the amount paid by him inasmuch 
18 
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as the surety's contingent liability was provable and therefore 
the insolvent was released therefrom by his discharge, Ganga 
1 dltar \ Kanhai, 50 All 606 26 A L J 425 AIR 192S All 

0 o6 109 I C 421 The word Release shows that the debt is 
extinguished The law of insolvency does not simply bar the 
remedy just as the law of limitation does, but also extinguishes 
the debt That is also the view taken under the English 
Bankruptcy Act, Thompson v Cohen, LR 7 Q B 527, *532) , 
Jones v Phelps, 'iSyi) 20 W R 92 and Heather v II ebb, (iS;6) 
2 C P D , 1 So it seems that though a barred debt can form 
good consideration for a valid contract, a released or discharged 
<febt cannot “A promise to pay a debt barred by an order 
of di c chargc without fresh consideration is nudum pactum — 
Halsbury’s J aus of England , \ol II, p 269 For a contrary 
view, see Haro Prto v Shama Charon 16 Cal , 592 but that 
will not be good law under the present Act “Discharge” in 
fact stands for the financial freedom which an insolvent pur 
chases by a surrender of his whole property. Re GasLell, (1904) 
2KB 478 It makes him a free man again, able to earn Ins 
livelihood and having the ordinary inducements to industrv 
Ibid lhe discharge will entitle an insolvent to effect a valid 
transfer in respect of a property which the Receiver has aban 
doned as worthless or unrcalisable, Sheonandan v kashi, j 9 
All , 223 37 I C 87S 15 A L J 79 An order cancelling an 

adjudication does not amount to a discharge within the meaning 
of this section Ramsartip v hhaltl til Rahman, 20 P L R H7 
AIR 1925 Lah 3-6 87 I C 34S— affirmed in 8 L L ] 2S6 

95 I C 204 supra 

The debts from which the debtor is not released by reason 
of his discharge are — 

(1) Debt due to the Crown 

(2) Debt or liability incurred by his own fraud or frau 

dulent breach of trust 

(3) Debt not pressed for by reason of his fraud 

(4} Liability to pay maintenance under an order under 
see 488, Cr P Code 

Of course, an order of discharge wall not affect the rights 
of a secured creditor, Sridhar \ Alma Ram 7 Bom , 455 In 
the absence of any proof of a final discharge, a judgment debtor 
adjudicated in 1&7S is not entitled to protection from execution 
under a decree obtained in 1S91, Jogendra Chandra \ Sham 
Das 36 Cal 543 9 C L J 271 iIC 16S Tor the meaning 

of the word ‘release” see Thompson \ Cohen LR 7 QB 
527 (532) The effect of discharge materially differs from that 
of composition in one respect It gives protection against all 
debts scheduled or unscheduled , whereas composition gives 
protection only in respect of the scheduled debts, sec Ram Sarttp 
\ hhaltl id Rahman, supra 
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Effect of Discharge outside British India There is 
no obligation oil the Courts outside British India to recognise 
an order of discharge as a complete release from debts men* 
honed m the order, Lakhmtram v Punam Chand, 45 Bom 
550 22 Bom LR 1173 59 I C 444 Cf Potter v Broun, 

S East 124 , Armani \ Castngue, 13 M & W 447 , Datva 
nayagam Ptllai \ Muthu Kumarasaamy , 14 I C 560 Vide 
notes under the heading “Discharge b> Foreign Court” at 
p 260, ante 

Cl. (a) : Crown Debts In determining whether a debt 
■falls under the denomination of a Crown debt, the question is 
not m who«e name the debt stands, but whether the debt when 
recovered falls into the coffers of the State, Judah v Secretary 
■of State, 12 Cal , 445 45.) , also Secretary of State \ Bombay 
L S Co , 3 BHCOC 2j \ debt, arising out of a sale of 
■opium, due to the Secretary of State, will be Crown debt, 12 
Cal . 455 For a few relevant cases on the question of Crown 
debts see Gamnoda v butto hnsto, 33 Cal , 1040 10 C W N , 

S57 The reason whj Crown debts are given 1 reference will 
he found in the facts that the title of the King prevails over 
that of the mduidual aud the pmate interests are subordinated 
to those of the State, Nc 1 South I! ales Taxation Commissioner 
\ Palmer, 190" A. C i~g 

Cls. (b & c) : Fraud and fraudulent breach of trust : — 

Clau'es {b) and <c) distinctlj show that the debtor m«s( be a 
party to the fraud or fraudulent act mentioned therein So 
where the liability is incurred b> reason of the fraud of a co 
partner these clauses will not apply, Cooper v Prichard, \ 1883) 
11 QBD 351 As to instances of fraud etc see Halsbury’s 
Lans of England Vol II, pp 260 and 270 , also Hack v 
Kspping, q QBD 43 Debts incurred bj fraud m so far as 
they are the subject of actions of tort are not provable and are 
therefore not released b> discharge, Emma Siher Mining Co 
v Grant, (1S80) 17 Cli D 122 , Ex parte Hemming, (1879) 
13 Ch D 163 The promoter of a com pa 11 \ making secret pro 
fits from the companj is guiltj of fraud and fraudulent breach 
of trust, and the debt thus created cannot be released bv an 
order of discharge, Emma Silver M Co \ (.rant supra Same 
thin" may be said in respect of debts incurred b> issuing a false 
prospectus, Duce v Duce, (18S9) 6 Morr 290 Cf also Jenkins 
v Pereddy, (1S72) LR 7 CP 35S , \apper \ Fanshaae, 
(1895) 2 Ch 217 2 Mans ,50 , Panangupalli \ Ramchandra, 

sS Mad ,15- 15 M L J 1 r B 

Clause (d) : Order for maintenance Formerly there 
was some doubt as to whether liability for maintenance under 
an order was provable or not , see Tokee Bibi v Abdul Khan 
5 Cal , 536 , Pamanmal v Hemanmal, 35 I C 541 Want of 
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any provision on his point in the old section would lead to the 
view that an order of discharge would release the insolvent from 
liability under an order for maintenance under sec 48S, Ci 
P C — a view inconsistent with sec 45 of Presi towns Insolv 
Act, 1909 Hence this new clause has been enacted Sec 
V otes on Clauses Vide also the notes and cases relating to 
“maintenance” at p 132, ante Though, an insolvent husband 
is not released from his liabilitj under a maintenance order 
(under sec 48S, Cr P Code) still his bankruptcy may exonerate 
him from a charge of 'i tlful neglect within the meaning of 
see 4SS (3) of that Code, Halfhide v Halfhtdc, 50 Cal S67 
Sub-sec. (2.) Under the old Act, 1907, the order of dis- 
charge released the insolvent only from the debts.»icnhone<i in 
the schedule framed under sec 33 (1),* but under the present 
Act he is released from all debts prozable under sec 34 Cf 
Mottimal Ktshtndas v Ghanshamdas, AIR 1929 Sind 204 
Vide notes under the heading “Effect of Discharge” supra 
So, now after discharge an insolvent is not liable for any of his 
debts, provided they are provable under this Act and do not 
fall within the four clauses of sub section (1), whether such 
debts be or be not included in the schedule Cf Heather v 
II ebb, 2 C P D 1, or whether the creditor was or was not 
aware of the bankruptcy proceeding, Elmslte v Come, 4 Q B 
D 295 Under the old Act a creditor had rernedv against the 
debtor if the debt due to him had not been entered in the 
schedule, see Ashrafuddm v Bepin, 30 Cal , 407 , Haropn^a 
v Shama Charn 16 Cal , 592 , Shcoraj v Court Sahai, 21 
All 227 The insolvent comes to Court in quc«t of freedom 
from liabilities and this Act too proposes to give him that , so, 
it would be simply unfortunate, if the creditor could, by keep 
mg away from the schedule, keep alive his debt, see 16 Cal 
592 

Sub-sec. (3) : Any'person The order of discharge can 
release only the insolvent and not an 3 other person, though 
such other person may be a co partner or co trustee with the 
insolvent or may be a joint debtor with him or his surety 
Cf Baxtor \ htchol, 4 Taunt, 90 2 Rose, hi , 53 I C 973 

(Cal ) This view should not however lead to the conclusion 
tint there cannot be any release in respect of the partnership 
debts the release operates both against separate and partner 
ship debts 1 tde Ex parte Maund, 16 Tp 615, Tv Parle 
Hammond 42 L J Bk 9” 1 , R 16 Eq 614 As to the case 
of a surety , comp Gangadhar v Kanhai, 26 A L J 425 A I 
R 192S \11 306 109 I C 421 — following Re Blackpool Motor 

Car Co (1901) 1 Ch 77 

• JVafrra Chetttar \ Annamalal 32 SILT 157 17 L W 319 AIR 
J9'3 Mad 4S' l anna Lai \ hanhaiyalal 16 Cal 85 
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[isal of discharge and fresh application for it : — 

I discharge was once refu«ed, still it is possible for the 
to renew his application for it on new materials 
nothing in the Act to warrant the hypothesis that the 
using discharge enures for all time to come, Mullapallt 
Gopalan \ Koppothil Gopalan, (1925) 
if Court to re- II W N 612 22 L W 303 AIR 

rder of refusal 1535 Mad 915 91 IC 31 Cf Tan 

Seif. \ C A M C T Firm, 6 Rang 
R 192s Rang 109 109 I C 769 In this connection 

the proMsions of *ec 10S of the Eng Bankruptcy Act, 
ee also Halsbun’s luai of England, Vol II, p 24S 
under the general i>owers conferred bv s 108 of the 
mhruptev Act, the Court can review its order refusing 
;c, vet the proper course for it to adopt will be to cxer- 
power of rehearing, Cf Re Tobias 8 3 Ior 30, Re 
106 L T 345 The refusal of discharge virtually takes 
> a punishment, and when it is shown that the object of 
ishment has been effected a cf c novo application ought to 
rtamed Comp In re Tobias & Co , (1S91) 1 Q B 
Inch negatives the idea of perpetual bankruptcy, 
ever Re H R Smith 9 SLR 133 12 I C 575, which 

o favour the view that refusal of discharge debars the 
from again applving for such discharge Read also the 
□ding under sec 42, infra 


PART III. 

Administration of Propertv 

Analysis This part deals with the administration of 
the property of the insolvent by the Court of itself or through 
its officer the Receiver and contains, five sets of provisions 
(1) Method of proof of debts (sees 45-50) , (2) Effect of m- 
■solvcncv on antecedent transactions (Sees 51 — 55) , (3) Realisa- 
tion of propertv (Secs 56-60) , (4) Distribution of property , 
and (5) Appeal to Court against Receiver, administering the 
property (See 68) 

Method of proof of debts 

45. [§ 29] A creditor may prove for a debt 
not payable when the debtor 
Debt pa\ able at a 1S adjudged an insolvent as if 

luture time . * » , , , 

it \yere payab'e presently, and 
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may receive dividends equally with the other 
creditors, deducting theiefiom only a rebate of 
interest at the rate of six per centum per annum 
computed from the declaration of a dividend to 
the time when the debt would have become pay- 
able, accoiding to the terms on which it was 
contracted. 

Tins js old sec 29 and lajs dovn that future debts can 
rank for rateable distribution subject to a peculiar mode of 
calculation A creditor may prove for a debt pen able on a 
future date and not when he is adjudged an insolvent, and he 
may rank with the other creditors in the matter of the distribu- 
tion of the debtor's assets Cf 34 (2), ante But in ascertain- 
ing the amount of his debt the following rule is to he followed 
First, ascertain what the debt will amount to (together with 
interest) on the stipulated dale of pajmeut , then, deduct from 
such amount a rebate at 6 pc pa for the duration betu-.cn 
tile date of declaration of dividend and the stipulated date, 
Re B & If', Ex parte Ador, '1891) 2 QB 574 See also Ex 
parte Barker, 9 Ves no , Ex parte Mi net, 14 Ves 189 , Ec 
Broil it, (1891) 2 Q B 15 

A holder of a bill of Exchange not payable on the date of 
the act of insolvency may prove thereon. Ex parte Stone, (1S73) 
8 Ch App 914 This is so because a debt pnvable tn jttturo 
earning interest in the meantime is regarded as a present 
provable debt, Mellish LJ said m the last mentioned case 
that there is no distinction with respect to proof between a 
sum pa>ablc immediately and a sum pajablc at a future time 
with interest in the meantime The fact that the debt, though 
tn fuiuro, is earning interest is tantamount to ati admission of 
a present debt, see Wacc on Bankruptcy , 1904, p 36S See 
also (1S91) a Q B 374, supra 

46. [§30] Where there have been mutual 

dealings between an insolvent 

se Mutoal dealings and am j creditor proving Or 

claiming to prove a debt under 
tins Act, an account shall be taken of what is due 
from the one party to the other in respect of such 
mutual dealings, and the sum due from the one 
paity shall be set off against any sum due from 
the other party, and the balance of the account, 
and no moie, shall bo claimed or paid on either 
side respectively. 
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The Section This is section 30 of the repealed Act 
anil corresponds to sec 31 of the Eng Bankruptcy Act, 1914 
It gives a creditor who has mutual dealings with an insolvent, 
the right of set off This right places the creditor m a rather 
ad\antageous position But for it, the creditor would hate to 
pa\ the entire amount of his debt due to- the insolvent, whereas 
he would get onlv a fraction of the debt owing unto him by 
the debtor , see Forester v II 1/50H (1S43) 12 Si & \V iqi 
S ee also Baker \ Lloyds Bank Ld , (1920) LR 2 KB 322 
Thus, bv virtue of this right he gets full satisfaction to the 
extent of the amount of set off The object of a set off is to 
prevent a great injustice which would 
The equitable doc*- arise if the creditor were compelled to 
nne of is based pay the entire amount due by him, 

on substantial justice receiving only a dividend on the amount 
due to him, Seth Radlmktssen v Tim 
of Gangaram 95 PLR 1914 S3 PR 1914 11S PWR 

1914 23 I C 9 ,_ Unless a set off is allowed the position on 

scrutiny will appear to he this that the insolvent’s debts will 
be paid with another man’s money, Ex parte Barnett 'lS“4> 
9 Ch App 29V l. ndcr the English law , the right of set off 
not existing at the date of the receiving order cannot be acquired 
afterwards, Re Milan Tramways Co (1884) 25 Ch D 5S, , 
Elliott v Turq land (i^Si) - App Cas a and the benefit 
of this r>ght is not allowed to anv person who at the time he 
gave credit to the debtor had notice of m available act of 
bankruptev committed bv lnm ( c e-e sec 38 of the Bankruptcy 
Act, 1SS3) Cf Ex parte \oung 41 L T 40 2" \\ R 942 

But this section does not sav up to what date mutual accounts, 
arc to be taken , from the language of the section it seems that 
the right of set off can be allowed up to the moment when the 
creditor lias actuallv to prove Ins debt \s seen above under 
the English law accounts arc taken till the date of the 
receiving order see T x parte Barrel/ 34 L J 41 1 ide also 

under the next headin" With respect to the question of 
set-off «ee al«o the following English cases Lberhsi Hotel 
Co v Jones <i8S-) 18 QBD 439 Palmer v Day < 2 " Sons 
/iSoj) 2 Q B 618 Re Mid Rent Fruit Co i8q6 i Ch <;t>- 
Though the section is in terms applicable onlv to the ca«c of 
setoff as between the bankrupt and a creditor attemj ting to 
prove in the bankruptev vet in actions brought bv the Rccttver 
for the purpose of realising the insolvent’s as ets a plea of 
set off mav be rai'cd, F a parte Mant (iqoo) 1 Q B 546 , Pcaf 
\ Jones £? Co r iS8n S Q B D 14- an 1 this can be so done 
even if the amount wanted to be set off has not been proved 
in bankruptcy It seems that pa van cuts sought to be avoided 
as a fraudulent preference mav be set off against debts due 
from the preferred creditor, (1893) 3 Ch 95, (1908) 1 R. B 
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i74 (178) The section should be liberallr interpreted in favour 

~ „ . , of allowing a set off Lord Fsher M R 

sect™ oI ' has thus Observed m Ebetle’s Hold & 

Restaurant Co \ Jones , (1SS7) 18 
QBD 459 (465) “I should desire to give the widest possible 
scope to the section ” See also In re H E Thorne, (1014) 2 
Ch 43S (452) 


Mutual dealings — It means dealings by the one with 
the other and xice xersa , see Booth v Hutchinson, (1S72) L R 
12 Eq , 30 "Bj. mutual credits, I conceit e to mean simph 
reciprocal demands which must naturalh terminate in a debt 
There is no demand or debt until dishonoured,” Miller \ 
National Bank of India, ig Cal 146 When there are such 
mutual dealings between the insolvent and the creditor giving 
rise to mutual credits and debts between them, the mode of 
ascertaining the extent of indebtedness of either parts is first 
to allow a set off and then to allow a claim for balance in far our 
of the person who holds greater credits The mutual dealings 
must be between the same parties , so a joint debt cannot be 
set off against a separate debt , nor can a separate debt be set 
off against a joint debt, Bishop \ Church, (1748) 3 Atk 691 
Thus, where the liquidators of a Batik 
Joint Debt sued the defendants on a joint promts 

sory note, one of the defendants claimed 
set-off for the amount due to lum from the Bank on his deposit 
account, but the claim for set off was disallowed on the ground 
that the dealings were not mutual but of different characters, 
TnmbaL Gangadliar \ Ramcha dra, 45 Bom 1219 23 Bom 

E R 537 63 I C 906 TL- d ft bt must be due in the e ame 

right, H cst v Prycc ( 1S3 "1 2 Bing 455 , lister v Hooson, 
(1908) 1 K B 174 and oarties must fill the same character, 
Alliance Ban I of K*n 1 v Mohan Lai, 8 Lali 105 28 PunJ 
L R 427 AIR Lah 228 101 I C 762 , in tins case 

a person had O'irdiawn f r om a Bank in respect of his persona! 
account, ami hau also another account m the name of a firm 
of which he '* «s a partner, in this account, there was an 
amount in lepos t with the Bank , the Bank going into liquids 
tion, the liquidators sued him for the monei due from him 
on his personal account and he wanted to set off the deposit 
money in respect of the account in the name of the firm, hut 
the Court said that there were no mutual dealings This 
means that a partnership debt cannot be set off against a debt 
owing to one partner onh Tx parte Christie, (1900) 1 Q B 
5 10 Vcs 105, and xtcc zersa, see S Lah io^, supra Cl 

P d lard \ Ramdin. 14 CW \ 170 , Rc Dexccze, LR 9 Ch 
"•or I ike wise, a debt due from a person as a trustee cannot 
•*<. set off against a debt owing unto lum in his personal 
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-apacitj , Bishop \ Church, (174S) 3 Atk 691 , (1S79) 12 Ck D 
I91 

The right of set-off is allowable in cases of cross demands 
as well, Stephen Clark \ Ruthnavello 
Set-off— when allow- Chett 3, 2 M H C R 296 (303) Cf 

able and when not Baker v Lloyds Bank Ltd (1920) 

I, R 2KB 322 This right operates 
in respect of all those mutual dealings which terminate, or, 
have a natural tendency to terminate, in debts, Re CanfJiom, 
33 Mad , 53 , also see Rose v Hart, (1818), Sin L C Vol 2, 
p 29S , Chengal l aroia \ Official Assignee Madras, 33 Mad , 
467 7 M L T 207 , Miller v hational Bank of India, 19 Cal , 

146 {147) supra not followed in 3^ Mad 53, supra , James 
\ oung \ Bank of Bengal 11836) 1 M I A 87, distinguished in 
4 lsager \ Currie (1844) 12 M & \V 751 and in Naoraji v 
Chartered Bank of India (1S6S) LR 3, Ch Prac 444, which 
sass that “mutual credit means simpl\ reciprocal demands 
which must natural!* terminate in a debt ” — approved in 
Asilcy v Gurnet, ^869) 4 CP 714 , also in (1SS1) 7 A C 79 
•and (1900) 1 Q B 546 (569), infra This section applies onlj 
where there are mutual dealings between the parties, Chetandas 
\ Ralh Brothers AIR 1925 Sind 133 8s I C 135 There 
cannot be an\ set off where there is no mutual dealing, Trtmbal 
Gokhale v Ram Chandra, 45 Bom , 121Q, supra A set off 
cannot arise unless the amounts recoverable b\ each parts be 
ascertained, 14 C W N 170, supra An ascertained sum does 
not mean a sum admitted but a sum the amount of which is 
known, Ibid Cf O \iu, r 6, C P Code, winch was enacted 
to prevent cross actions There must be a definite balance on 
adjustment of the debit and credit sides of the account, Har 
Prosad v Ram Svarup 82 I C 340 Where one partj has to 
return certain shares 'held in security for a certain debt) in 
■specie m order to be entitled to sue upon the debt, no question 
of set-off can an=e under the mutual credit clause of the 
Bankruptcj Act, see Trustee of the Property of Ellis & Co 
\ Dixon Johnson, {1925) A C 489 (1924) 2 Ch 451 94 L J 

{Ch ) 221 As a general rule goods cannot be set off against 
money, Eberles Hotel Co v Jones '1887), 18 QBD 459 , 
Lord Trustee v G E Ry Co , (1908) 2KB 54 , but where 
authority has been given to convert goods into monev , set-off 
maj be allowed, Rose \ Hart, supra haoraji v Chartered 
Bank of India, supra It seems that there no right of set off 
where money or goods are deposited for a specific purpose, see 
Atkinson v Elliott, (1797) 7 T R 378 Key \ Flint 

8 Taunt 21 , Buchanan \ Ftndla\, (1829) 9 B & C 738 
Cf Clarke v Fell, infra Where there is no mutual 

credit or mutual debit, there is no question of set off, 
see James Young \ Bank of Bengal supra Miller 

/ 
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Beer, 6 C L R 294 (a nght of set-off not exist ng at the elite of 
the adjudication order cannot be acquire- 1 afterward^ DtcLscn 
v Ezans, (1704) 6 TR 57 , Comp Collins \ Jorcs, (tS 0) 
10 B &. C 777 From what has been said above it will be 
«een that 111 order to constitute a <et off, the respective debts 
should be (1) ascertained, (2) legallv* recoverable anj *3) hterallv 
mutual and involving no variation in the character of the parties 
A question of some interest arises in 
Agreement to exclude this connection as to whether the rule 
set "°® of set off enacted herein can be excluded 

b\ agreement between the parties a' 
regards their respective debts In Clarke v Fell, (iS-j) 
t B is. \ 404, a certain creditor of the bankrupt made over 
to the latter, before his bankmptev , a stanhope for repairs 
agreeing to pav readv money , but before the repairs were con 
pleted, bankruptev ensued, and the creditor demanded the 
stanhope from the receiver proposing to set ofF the cost of 
repairs a' against the monev owing to him from the bankrupt 
But tb Co rt negatived this claim for setoff, because of the 
agreement to pa> ready money Similarly, the case of Jama 
} ouiig v tian u of Bengal, supra, al«o seems to suggest that 
the effect of this section can be excluded bv agreement We 
have «cen above that where mone> standing m the hands of 3 
.person is ear-marked for a specific purpose, its surplus or 
unapplied portion should be restored or refunded to the pcr«oit 
v ho brought that tnone> and cannot be put m mutt at accounts 
or subjected to set off, see In re Pollilt, (1S93) 1 QB 455 
The section does not, however, read as if it were subject to 
am agreement between the parties , and the trend of modern 
opinion <eems to mark a departure f-om the view taken tn 
LlarLe \ J * ell or James Young v Bank of Bengal , [Cf 
M (iillnrox \ Simpson, (1S26) 9 B \ C 746 , Ex parjc 
Barnett iS'4) Q Ch Vj>p 293] 

Accounts In order to allow set off accounts between 
the parties should be first taken, ralmcr v Das, (1805) 2 QR 
Uifi , lie Daintrex r \ parte Mant, (1900) 1 QB 540 As to 
up to what date the accounts are to be taken vide supra ?ee 
also rihs £* Lo \ Dtxoi , '1924) 2 Ch 451 (192s) A C 4S9 

0} LJ (Ch ) 221 ( a case of mortgage of shares with the 
barkrupt), supra 

Creditor The -section uses the word “creditor” in a 
general sense, so as to cover the ca^e of a secured creditor, 

/ v parte Barnett, (1874) L R 9 Ch \pp 293 

Appeal An original order of the District Court di- 
al lowing a <et ofT is npjicalable onh bj leave, Salima ' 
Path Hussattabha, ir I C 653 
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47. [§ 31] ( 1 ) Where a sequied cieditoi. 

_ . leahses his sccunty, he maj 

eeore ere t ors pro\e for the balance due to 
him, aftei deducting the net amount realised 
( 2 ) Wheie a secured cieditoi relinquishes 
his security for the gcneial benefit of the creditors, 
he ma\ pio^e foi his whole debt 

(5) Where a seemed cieditoi does not eithei 
lealise oi relinquish his securit\ he shall, befoie 
being entitled to lia\e his debt entered in the 
schedule, state in his proof the particulars of his 
securit) and the \alue at which he assesses it 
and shall be entitled to leceive a dividend only 
in lespect of the balance due to him after deduct- 
ing the value so assessed 


(4) Where a secunt\ is so \alued the Couit 
ma\ at anv time before lealisation redeem it on 
payment to the ci editor of the assessed \alue 

(5) here a creditor after having valued his 
secunt}, subsequentlv realises it the net amount 
realised shall be substituted for the amount of 
anv valuation preuoush made bv the creditoi 
and shall be treated in all lespects as an amended 
■valuation made by the ci editor 


(tf) Where a secuied creditor does not complj 
w ith the pro\isions of this section he shall be 
excluded from all share m any dividend 

The Section This is section of the Act of 190" It 
deals with the rights of a secured creditor in relation to his 
sccuritv and his nglit to prove his debt for the p iri ose of 
participating in the insolvent s assets The section is ha ed 
on the general princq lc that a man cannot pro* c in baiihriij tc\ 
against an estate and at the same time retain his securit* 
thereon winch if given uj would go to augment the estate 
sec {i c Sr) 19 Ch D 10s It shoull not however be lost sight 
of that this section applies onlv to a min who is itnjt 1 / 1 nab!\ 
a secured creditor but where the allege 1 charge is itself 111 
question that point must first be decided before this section 
can be put in operation Voliram \ Rod ell ’i A L J 32 
AIR 1923 All 159 To the ea.te t of the secuntv, the 
bankrupt is urtuallj not the owner of die propertj and there-' 1 * 
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fore to that extent, the receiver has got nothing to do with 
the property Cf Rtchardson, In re, (igir) 2 KB 70^ 

Rights of a secured creditor The following courses 
are open to a secured creditor [Sanf Prosad v Shcodult 2 Pat 
724 AIR 1924 Pat 259 77 I C 5S9] 

(o) He can rely on his security and may not hate re 
course to proof 

( b ) He may realise his security and may prove for the 

balance if anj , 

(c) He maj surrender his security and prote for the 

whole debt 

(d) He has the option of assessing his security at a 

particular value and can then prove on the balance 
But in tins case he takes the chance of being 
redeemed at the assessed value See Union Bank 
of Btjapur \ Bhimrao 31 Bom LR 463 AIR 
1929 Bom 258 1 19 I C 1S9 , Society Generate 

De Parts \ L.ecn, (1SS3) SAC 606 (621) 

“A secured creditor maj not petition for adjudication of 
an insolvent unless he is willing to relinquish lus security for 
the benefit of the general bocty of creditors or gives an estimate 
of the v alue of his security , and in the latter case he maj be ad 
mitted as a petitioning creditor to the extent of the balance o» 
the debt due to him after deducting the value so estimated 
Ban} of l pper India v Administrator General of Bengal, 45 Cal 
653 (664) A secured creditor who has the advantage of sccuritv 
maj remain outside the Act To the extent to which lie relies 
on his security lie will reduce the estate of insolvencj But 
he obtains at first no part in tile dividend and is unaffected bv 
the proceedings Should however the amount of realisation be 
less than the amount due to lnm he is given the special 
privilege of proving for the balance This balance is the 
difference between the decretal amount and the amount 
realised When he has proved he will not obtain anj more than 
Ins proportionate share in the estate He will then be put «n 
the footing of an unsecured creditor, Sharafnzzaman v Hunter, 
6 O W \ T 982 \\ hether lie should sit on lus security or claim 

to prove is particularlv a matter for his election , and parti 
cipation in the dividend is conclusive as to his final election 
Moor v Anglo Italian Bank (1879) to Ch D 6Sx (600) 
W here the mortgagee desires that the mortgaged property of 
the insolvent mortgagor should be sold free from the mortgage 
rights and the mortgage debt should lie recovered from the 
sale proceeds the Insolvencj Court is competent to accede to 
bis request, Gunaji \ Jlalaji, AIR to o Nag 196 

.22 r c -4 
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N B The position of the secured creditor is not affected 
b\ the msohenev proceedings , Moti Ram v Rodewell, 21 
Ah] 32 AIR 1923 All 159, Sant Prosad v Shea Dut, 
2 Pat 724 See also the cases referred to at pp 199-201, ante 
It is not necessan for him to prov e in insolvency , Bafruji v 
Tansa, AIR 1930 Nag 17 The fact that a creditor gives 
up his secunt\ and agrees to treat lumself as an unsecured 
creditor for the amount due to him is not conclusive on the 
question that the money was not due as a personal debt, 
Kitmarasaamt \ I T enkaia Sami, 46 M L J 242 (1924) M W N 

212 19 L \\ 193 \ I R 1924 Mad S30 78 I C 857 If 

the insolvent’s assets are distributed by mistake in ignorance 
of the claims of a secuied creditor, such creditor can ask the 
Court to give directions for bringing back to Court the money 
distributed as dividends for satisfaction of lus prior claim, 
K P S P P L Firm \ C A P C Firm, 7 Rang 126 
AIR 1929 Rang 16S 117 I C 582 

Secured Creditor For definition of the term see 
sec 2 (r) — (e) ante and the cases referred to at pp 18 19, ante 
Under the said definition the ' secured creditor” must hold a 
mortgage, charge or lien on the property of the debtor , so 
where the secuntv is on the propertv of a third person the 
holder of the secuntv does not become a secured creditor simply 
because the secuntv is for a debt due from the debtor hnnself, 
Ex { >arte !I est Rtding Union Banking Co , (1881) iq Ch D 
105 A simple mortgagee (1 e without possession) is just as 
much a secured creditor as a mortgagee with possession, Shew 
Singh v Ishar Das, AIR 1927 Lah 904 103 I C 39S (1) 

Also see the English cases at p 45 of Halsbury’s Laas of 
England, Vol II , also ^tde the notes under sec 9, ante at 
p 83 The creditor of the ancestor of a Mahomed an insolvent 
is not a secured creditor, and must prove as an ordinary creditor, 
see AIR 1929 Mad 609, cited at p 20, ante Where rent is 
a charge on the leasehold property, the landlord becomes a 
secured creditor Cf Chandra Rarain v Ktshcn Chand, q Cal , 
S55 , Chtnna x Kudasuami 1 Mad 5Q , Bishambhar v Rukha, 
81 I C 647, cited at p 19, ante As to the position of an 
equitable assignee, see Palmer v Carey 95 L J P C 146 
(1926) A C 703 — cited at p 176, ante The secured creditor 
is entitled to interest at the contractual rate up to the date of 
payment, Jugal Kishore v JBanltm, 41 All , 481, infra Cf 
2 Rang 197 83 I C 576 

Sub-section (1) : Realises his security The secured 
creditor is not affected bv the order of adjudication , that is, 
he can stand outside the bankruptcy, (1915) 2 Ch 345 (360) , 
so, notwithstanding such order he can realise or otherwise deal 
with Ins security , see sec 28 (6) and Badri Das \ Chelty , 45 
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I C giS There is no obligation on him to give up his =ecunt\ 
In re Shtb Chundcr, 8 BLR 30 , that is, lie has the 01 tion 
lo sit upon his security. Re Saun, (1872) 7 Ch App 760 So 
tinder tins section he cm realise his c ecuntj and can prove for 
the balance, if anj, due to him Cf Srtdhar \ Almaram, , 
Bom 435 , Harapnya \ Shyama Charan, 16 Cal , 592 , Sheets] 
\ Gatin Sahay 21 All , 227 , BaranasJii \ Bhabadcb, 34 C L J 
i6~ 66 I C 75S , Srtdhar v Krtshnaji, 12 Bom , *>72 * Bj»iI 
of l ppcr India \ Administrator General, Bengal, 45 Cal , 
Labulal Saint \ Krishna Prasad, 4 Pat isS AIR i9’a Bat 
43S S5 I C 543 As to up to whit 
Secured creditor e date interest is to be taken into account 
right to interest see Quaricrmaine's ca^e (1892) 1 Ch 

639 , ride notes under sec 48, infra 
\\ here a secured creditor realises his securitv , his proof must be 
limited to the amount due for principal and interest up to tic 
date of adjudication after deducting the amount realised Ibid 
see also Re Pox & Jacobs (1894) 1 QB 438 (cited at P 20 1 
infra) ^Interest stops at adjudication, onl} where the secured 
creditor seeks the assistance of the Bankrupts Court and 
claims to prove \ Re Sann (1S72) 7 Ch App 760 Comp 
Ram Lhand v Bank of l pper India 3 Bali $9 AIR io’ 2 
Lah 2S1 so assumed) (But the case is otlervvisc where the 
Receiver seeks to redeem the secured creditor , in this case 
the latter can insist on his entire interest up to date) I >de 
ilid also Re Saun supra Jugal Ktshore v Banktm 41 
481 1 A L J 480 51 I C 192 , see notes under the ficadtnC 

secured crc htor ’ at p 29-* post and Robson on Bankrupt 
"th Ed p 150 Henlev’s Digest of Bankrupt Laws, ,>rd Ed 
p ">90 B> realisation of security are meant the c ale of the 
propertv and the appropriation of the sale proceeds JucA 
Kishorc v Ban Uni 41 All 481 17 A L J 4S0 51 I C KF 

Lv parte I cads l cads 6 Ves 644 Fide also the notes and 
cases at pp 199 200 aide This sub-section contemplates tin 
ca«e where the amount realised is insufficient to cover the entire 
amount due to the secured creditor Where the secured creditor 
realises more than what is due to him he is bound to make 
over the surplus to the receiver Ex parte Kmc I h 

20 Eq 2-^ In order to ascertain the exact amount still die 
fo him the ntf amount realised mav be deducted The word 
1 rt perhaps indicates that the costs of realisation nn\ first K 
deducted from the amount realised Cf r r parte Carr, F f 
Uoftmvi tis-o) 11 Ch D o'* It is not quite clear up to what 
date the calculation is to be made, we are apt to think that 
such calculation can be made up to the date of realisation 
\ secured creditor can if he so wishes, obtain a decree 
under O WMV, r 6 and utilise the same as proof of the 
balance But it is not neccs«ar\ for lum to take such a course 
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Even, if hij application for a decree under 0 XXXIV, r 6, 
is refused it is still open to him under the special remedy 
provided bv this section to prove for the balance due Under 
this special provision no question of limitation arises, and lie 
will be placed on the footing of an unsecured creditor 
SUarafuzzaman v Hunter, 6 OWN 9S2 As for further 
decrees under O XXXIV, r 6 of the C P Code, vide at 
p 181, ante When a mortgagee has 

s “' ” f already instituted a suit for tint 

< suit when ms secuntv , , , , , , 

is challenged realisation of his security and there 

after, the receiver starts a proceeding 
under sec 5, of this Act challenging his security, the proper 
course will be ior the receiver to applv to the Civil Court 
"having seisin over the mortgagee’s sut to stav the same, 
pending the disposal of the proceeding under sec 53, Official 
Rcccuer, Coimbatore v Patent S ami Lhetti 4S Mad 750 
49AILJ 203 (1935IMWN 6;. 88 I C 934 

Mortgagee’s suit : Receiver a necessary party I tde 

notes and cases at p 201 ante Where no Receiver is ap 
pointed, the mortgagee can ash the In'ohencv Court to appoint 
one, failing which it will be open to the mortgagee to implead 
the Judge in whom the estate vests under secs 28 and 5SJ 
as a 1 artv defendant 

Sub-sec. (2) When a secured creditor seeks to prove 
against the insolvent estate, he must give up the security, which 
if not retained bj him, would go to augment that estate, £t 
parte Manchester, Lnerpool D Banking Co (1924) 2 Ch 199 
The principle applies odIv to the debt sought to be proved 
and does not applj to a case where the securitv is for a different 
debt, Ibid The word “relinquish” has been substituted in 
the place of “give up" in the English Act The relinquishment 
of security enures for the benefit of creditors and not for the 
benefit of a secured mortgagee, Cracknall v Janson, (1877) 
6 Ch D ;i5 So a mortgagee bv giving up his security does 
not alter the rights of prior or subsequent mortgagees, but 
simplv puts the trustee in his place, Ibid The insolvent’s 
assets are, however, augmented bv the relinquishment Cf 
Bell v Sunderland Building Society, (1SS3) 24 Ch D 01S 
The relinquishment is a voluntary matter , there is no obliga 
Avjiv ivpwiy Aihf femsrevs! crctdvbr A? grre oqx Ara -wosraJy set- 
in re S hib Chunder b BLR 30 Where the receiver gives 
notice to the mortgagee ashing permission to ^ell the property 
free from incumbrance, mere silence on the part of the later will 
not amount to relinquishment, Ramappa Mudihar v Raja 
Lhettia, 47 Mad 605 47 ML J 16 20 LW 45 (1924) 
M W’ N 520 79 I C 850 Thus, there is no lehnqmsliment 
bj implication or conduct, Ibid But the Bombas High Court 
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is of opinion that the term “relinquish” in this section is 
sufficient to cover an abandonment by conduct, Unton Bank of 
Bijapur \ Bliimrao, 31 Bom L R 463 AIR. 1929 Bora 
25S 119 I C 1S9 Thus, proving a debt without falling bad 
on the shares held as a secant} , may be tantamount to rclin 
quishmcnt, Ibid The expression “his debt” in this sub-sectio" 
means the secured debt or the debt of the secured creditor as 
such and does not cover an unsecured debt of that creditor 
So, where a creditor has several debts against a debtor, soric 
of which are secured and others unsecured the creditor can 
prove the unsecured debts without relinquishing his securities 
for the other debts, Fx parte Manchester and Ltierpool D 
Banking, supra 

Sub-sections, ( 3 ), ( 4 ) and ( 5 ) . Under this section the 
secured creditor has a right to elect to realise or relinquish 
his sccunt} In the absence of an election bv him hereunder, 
the Court cannot direct the Receiver to take possession of 
his sccunt} and sell it, allowing the creditor to rank first as 
to priorit} , Sant Prosad v Sheodutt, 2 Pat 724 . A I R 
1924 Pat 259 77 I C 5S9 Without the consent of the 

mortgagee, the Court cannot sell the propert} free Iron 
Jus mortgage, Gopal Gtinajt \ Balajt, AIR ! 9 >° 
Nag 196 122 I C 374 Where the secured creditor does 

not either release or relinquish his secunty, he must, while 
proving his debt, state the particulars of his security and must 
assess it it a particular amount, and if there still be a balance 
due to him after deducting such assessed amount he can P r ®' e 
for it, ami can receive a dividend in respect of it Cf 
Baranasht v Bhabadez, supra , but the Court has an option 
to redeem him at the assessed amount before he realises hi* 
secuntv , under sub-sec (4) Where the Court does not so 
redeem him, he can realise his secuntv, and then the net 
amount realised will be substituted m the place of the assessed 
value bee sub «cc (5) See Gopmalh \ Guruprasad, 15 I 
860 Sant Prasad v Shcodutt, supra , Babtt Lai v Krtsl ns 
Prasad , 4 Pat 128 AIR Pat 43S S5 I C 5 U 

Subject to the consequence indicated in this section, a secured 
creditor Ins absolute frceelom in assessing his security at auv 
figure he likes In England the law on this point is somewhat 
different from tint under this Act There, once the creditor 
has committed himself to a figure b} way of assessment he 
must stand bv it and any amount realised by him in exce* 1 * 
over that assessed value must go to the Receiver, Ex Parte 
Ling, (1875) L R 20 Eq 273 And if the amount realised 
should fall short of the assessed value, he wall have no retried' 
for such deficit. In re Hopkins, 8 Ch D 37S But there 1* 
such risk under this Act, because the amount realised can ho 
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substituted in the place of the assessed value and the original 
assessment mil then be looked upon as having been amended 
to the extent of realisation see sub sec (5) The only risk of 
assessment under sub sec (4) is that the secured creditor is 
liable to be redeemed at his assessed value under sub sec {4) 
It is onlj for the purposes of redemption bj Court that the 
secured creditor is bound bj his estimate Cf Ex parte 
Tailor In Re Lace\ (1884) 13 Q B D 12S Re 1 autin (1898) 
2 Q B 549 There is no time limit for such redemption but 
such redemption should take place before realisation 

These sub sections applv where the security is the sole 
property of the debtor Ex parte Bennett 2 Atk 5->8 Ex 
parte Parr 18 \es 63 and not where it is not the debtors 
sole propertj Ex parte H R B Lo 19 Ch D 105 As to 
whether the laluation once made can be amended the Act 
does not clearlj sav anything but under the English cases 
where the \aluation is made through inadvertence amendment 
maj be allowed otherwise not Re Roue (1904) 1 QB 89, 
but no amendment can be allowed when a composition has 
alreadj been entered into on the faith of the first valuation 
Couldrcy \ Bartrui (1SS0) 19 Ch D 394 Cf Ex Parte Arde 1 
(1884) 14 Q B D 121 Amendment is also permissible where 
under valuation has resulted from bona fide mistakes or where 
there has been a rise in the value of the security since the first 
valuation Ex parte \orrts (1S86) 1 Q B D 28 

Sub section (6) This sub section provides a penalty for 
non compliance with the provisions of this section It says 
that in case of such non compliance the secured creditor is 
excluded from all share in the dividend He will then have 
to relj exclusively on his security and not on proof Gopinath 
v Gurtiprosad 15 I C 860 That is a disregard of the section 
is punished onlj with exclusion from proof and not with for 
feiture of security See the following cases Ex parte Good 
(1880) 14 Ch D 82 Moor v Inglo Italian Baik (1879) to 
Ch D 6S1 

Restrictions on the rights of a secured creditor — 

A secured creditor cannot receive pajment of his debt from his 
debtor and hand over the securities after he becomes aware 
of the commission of an act of bankruptcy by the debtor 
Ponsford Baler & Co \ bmon of London & Smiths Bank 
Ltd (1906) \ Ch 444 overruling (1902) 2 KB 445 

48. [§ 32] ( 1 ) On any debt or sum certain 
whereon interest is not reserved 
or agreed for, and which is 
o\erdue when the debtor is adjudged an insolvent 
and which is pro\able undei this Act the creditor 
19 
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may prove for inteiest at a rate not exceeding six 
pei centum per annum — 

(a) if the debt or sum is payable by -virtue 

of a written instrument at a certain 
time fiom the time when such debt 
or sum was payable to the date of 
such adjudication; or, 

(b) if the debt 01 sum is payable otherwise, 

from the time when a demand in 
writing has been made giving the 
debtor notice that interest will be 
claimed fiom the date of the demand 
until the time of payment to the date 
of such adjudication 

( 2 ) Where a debt which has been proved 
under this Act includes interest or any pecuniary 
consideration in lieu of interest, tho intoiest or 
consideration shall, for the purposes of dividend, 
bo calculated at a rate not exceeding six per 
centum por annum, without prejudice to the right 
of a creditor to receive out of the debtor’s estate 
any higher rate of interest to which he may be 
entitled after all the debts proved have been paid 
in full 


This is sec 12 of the Act of 1907, and corresponds to 
sec 66 (i) and Sch II {21) of the Bankruptcy Act, 1914 

Sub-sec. ( 1 ) : Interest . Where no interest is reserved 
or agreed for any debt which is overdue on the date of ad 
judication, the creditor can prove for interest at a rale not 
exceeding 6 p c pa , (a) if the debt is payable by virtue of a 
1 written document on a certain date, such interest will be for 
the period between the due date and the date of adjudication , 
(6) if the debt is otherwise pajablc, the interest will be for 
the time between the date of demand for interest and the date 
of adjudication 


It is to be noticed that both the clauses (a) and ( b ) alio" 
_ , , interest up to the date of adjudication 

.oc" tog”.fte O' 11 * /In, is in accordance mill 
ndjcdication general rule tint a creditor cannoi 

prove for interest accruing due after 
an adjudication ; see £x parte / ttbbook, 4 De G J. and S 4*6 , 
QuaricTmame’s case, (1892) 1 Ch 639 This general rule rests 
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011 this foundation that upon insolvency the debtor ceases to 
be sin juris for the purpose of satisfying his obligations and 
his contracts stop as a matter of legal right and the Insolvency 
Court intervenes as a Court of Equity to do equal justice to 
all his creditors bv enforcing an equiable distribution of his 
propertv m discharge of his obligations, Rc Saztn (1872) ER 
7 Ch App 760 , see also Ex parte Bath Re Phillips, (1883) 
27 Cli D 500 , {1SS2) 22 Ch D 450 “The thcorv 111 bank 
ruptev is to stop all things at the date of bankruptcy and to 
divide the wreck of the man’s property as it stood at that time 
Dircctlv the insolvent files his petition and a vesting order is 
made he is divested of all his property and he cca c es to be sui 
ji ns for the purpose of satisfying his obligations and the 
Iusolvcncj Court intervenes as a Court of Equity to do equal 
justice to all Ins creditors bv enforcing an equitable distribu- 
tion of lus propertj in discharge of his obligations as they 
stood at the date of the petition and the vesting or ler I take 
the general rule then to rest on this foundation, viz , that the 
contracts of the insolvent stop at the date of the vesting order 
as a matter of legal right and the Insolvencj Court becomes 
seised of jurisdiction to deal with his propertj towards their 
satisfaction through the Receiver as a Court of Equity and 
according to equitable rules of distribution,” per James E J 
m Rc Saztn, supra The chance of there remaining a surplus 
must not be made a ground for not acting upon the said general 
rule as embodied in this section, Subbarayalu v Roulandson, 
14 Mad , 133 If there be any surplus after the pajment of 
the debts, it may be utilised, under sec 61 (6), for the purpose 
of pajing interest on all the scheduled debts from the date of 
the order of adjudication Where an insolvent’s estate is suffi 
cient to pay off his creditors in full, leaving a balance in the 
hands of the Official Assignee, the Court can direct payment 
of interest subsequent to the date of adjudication at the rate 
of 6 p c pa , see Re Mahomed Shah 13 Cal , 66 

The section is also an extension of the power which a Court 
of Bankruptcy, as a Court of Equitj, possesses in regulating 
interests on debts due from the insolvent It has been a recog 
msed principle that when the interest is “harsh and un 
conscionable”, the Court of Bankruptcy has power to give relief 
b> reducing the amount of interest, In re a Debtor, (1903) 
T - T'ift kirfinrii 'Ci/mVa, '(mi, bnrvt *res a/j£M/aw3. 

principle So in a recent case, the Court refused to applj the 
rule of Damdupat to insolvency proceedings Re Hanlal Mulltck, 
33 Cal , 1269 10 C W N 884 In another case commission 

in the nature of interest was disallowed as too high, 
Subbarayalu v Ro tlandon 14 Mad, 133 (136) 

The English rule that interest stops at Bankruptcy has no 
application to the case of mortgagee from an insolvent 
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Therefore, as a secured creditor, he is entitled to receive out 
of the sale proceeds from the mortgaged property his principal, 
interest and all costs, and lie is also entitled to interest up to 
the date of payment, Jugal ktshore v Banktm Chandra, 41 
All 4S1 

Written instrument The debt must be payable by 
virtue of a written instrument So an application for loan— 
though the loan is granted on such application — is not such 
an instrument, as the debt is not payable under it, see Taylor 
v Holt, s H & C 451 Bonds and mortgages have been held 
to be written instruments, Fcrquehar \ Morns, 7 T R 121, 
Ash 1 ell v Slaunton, 30 Ben 52 Similarly, a certificate of 
the \dmimstrator General admitting a debt to be due is not 
such n written instrument, as the debt is not payable by virtue 
of the said certificate, Omrtlanalh \ Administrator General 
2 o Cal , 54 Comp see 1 of the Interest Act (\nxii of 1839) 
Demand • — The demand under clause (b) of sub sec (if 
should be t» 1 fifing Under the English law, it should nlso 
specify an ascertainable or liquidated sum , it is not enough 
if onlv ‘a good round sum ’ or such vague amounts are 
mentioned Gcake v Ross, 32 L T 666 44 L J C P 3 X 5 • 

but under the present Act it appears to be sufficient compliance 
with the provisions of this section if the creditor give* notice 
that he claims interest from the date of demand Cf Ra ulha 
\ Muthu Kotin dan, 23 Mad , 41 , also 20 Mad , 481 

\ B — This section will not apply to the mode of calculat 
ing interest on a debt due to the insolvent from his debtor 
So the msolv ent s debtor is bound to pay full interest according 
to the contractual rates see Firm of Kanhya Lall v Seth 
Radhi ktssen p PLR 1913 92 PWR 1913 iS I C 20^ 
Damdupat The rule of damdupat does not apply 
insolvency proceedings In re Hanlal Mulltck 33 Cal , 1269 
10 C \V N S84 supra 

Secured Creditor : A secured creditor can claim interest 
at the contract rate beyond the date of adju lication of the 
insolvent and up to the time of realisation, Rc Bulallot 
Sagccrmal 2 Rang ,197 AIR 1924 Rang 352 83 * C 5" 6 
See also Jugal ktshore v Iiank im, 41 All 4S1 Vtdc also notes 
" PP 2S5 86, ante 

Sub-Section (2) Subjection ( 1 ) contemplates the case 
uch reserves no interest or where there is no agreement for 
:er«.st This sub-sec (’1 covers the case where the del* 
av cd includes al«o interest or consideration in heu of interes* 
le other point is worthy of note Mib sec (1) affects the 
editor's right to prove for interest, but sub sec (2) affect 5 
> right onlv as to dividend and not in respect of proof, 
came the debt (including the interest) is already proved 
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Cf Re Herberi, g Jlor 253 This is also clear from the latter 
-part of the sub section, which empowers lnm to receive the 
full interest proved 111 the event of full pa5inent of all the debts 
The right of a creditor to receive out of the debtor’s estate 
-anj higher rate of interest to which he may be entitled is not 
prejudiced after all the debts proved have been paid m full, 
Muhammad Ibrahim \ Ram Chandra, 48 All , 272 24 A L J 

244 (247) AIR 1926 All , 289 — 92 I C 514 For subsequent 
interest, die Ibtd Under this sub section the rate of interest 
for the purpose of dividend cannot exceed 6 p c per annum, 
M K Bank \ Mamu, 39 I C 373 3 PWR 1917 19 PL 
R 1917 It is not open to an Insolvency Court to allow interest 
at a rate higher than six per cent after the date of adjudica 
tion, Ganga Sahat v Mukaram Alt, 24 A L J 441 AIR 1926 
v All 361 97 I C 556 

N B This section does not prevent a secured creditor 
who has realised or assessed the value of his security, from 
-allocating such value in discharge of the interest and proving 
for the principal or balance due to lum, In re Fox and Jacobs, 
<1894) 1 Q B 43S 

49. [§ 25] (2) A 
this 

Mode of proof 1Q g 

letter, to the Court an 

( 2 ) The affidavit shall contain or refer to a 
statement of account showing the particulars of 
the debt, and shall specify the vouchers (if any) 
by which the same can be substantiated The 
Court may at any time call for the production of. 
the vouchers 


debt may be proved under 
Act by delivering, or send 
by post in a registered 
affidavit verifying the debt 


This is section 25 of the Act of 1907 Cf Rules 2 and 4 of 
Schedule II of the Eng Bankruptcy Act, 1914 The Legislature 
considered the English practice of proving bj transmission of 
an affidavit bv post desirable and 111 order to safeguard 
the procedure, enacted the provisions of sec 50 see Viceregal 
Council Proceedings to Act III of igo, 

This section la>s down how a debt can be proved under 
*Jf«s T A T&wcfA tutfravA Viofc "firrs sednun Sues wft 

prescribe the eith mode of proof This is clear from the use 
of the word may The words "a debt mav be proved” go to 
show that this section provides for an opttonal additional and 
convenient method of proof while onlv specifying a simple 
movie of proof the section does not exclude other modes of 
proving a debt Cf Rnshna Chandra Das v Jottndra K 
Portal 48 C L J 574 AIR 1929 Cal 159 114 IC 415 
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In section 33 (1) we have seen that a creditor is to tender 
proof of his debt by producing ezidence etc There the word 
‘evidence’ is used in a general sense and this section (sec 4$! 
gives the creditor an option to have recourse to the particular 
sort of evidence contemplated herein, mmelj bj producing an 
affidavit In I\nshna Ch Das's case, supra, it Ins been opined 
that an admission bj the insolvent in his schedule of a debt dt e 
to his onl> creditor is sufficient proof of the debt This ca«e- 
evidentlj makes a confusion between, releianc\, producltor 
of cxtdcncc and proof An entr> of the debt in an msoliencv 
petition maj be relevant as an admission and ma> be prohiceil 
as judicial evidence and may ultimately be regarded as proof 
but to call it proof per sc before compliance with the rules of 
the Tvidencc Act and the provisions of secs .,3 and 49 °* ^ 
Act is going rather too far 

The Affidavit inaj directly be filed in Court or it ma> be 
forwarded under a registered cover The affidavit shoull 
contain particulars of the debt and should specif j the voucher* 
(if anj) The Court can direct production of the vouchers » 
necessar} ( In case of decretal debts, a certified copv of the 
decree should be filed along with the affidavit ) The fact tint a 
debt is covered b> a decree docs not attach art} special sanctit} 
to it in an Insolvent Court, because an Insolvency Court has 
power to go behind a judgment debt, >.tdc notes at p 217 
ante This position is not very much appreciated b} our 
Courts as will appear from Krishna Ch Das’s case, sutrs 
Cf He Archibald Gilchrist Peace 26 C W N 65* \ creditor 

who lodges h s proof in the statutor} form is entitled that it 
should be dealt with without doing anything more, tbtd Cl 
Rc Ha kins 64 I J Q B 373 (t£Qj) i Q B 404 TI,e 
section docs not si} b} whom the affidavit is to be sworn 
But having regard to the provisions of the Code of Civil Pro* 
cedurc it seems it can he sworn b> the creditor himself as web 
as b} am bod> acting on his belialf, if full} cognisant of all 
the circumstances ••worn to If the affidavit is defective, it 
should not tie rejected but allowed to be rectified \s to the 
form of the \flidavit see Civil Process No r j6 under the Rule* 
of the Calcutta High Court 

Coit of proof The Provincial Iii'ohcnc} Bill of 19°^ 
contained the follnvmg provision "A creditor shall, unless 
the Court otherwise directs hear the cost of proving his debt 
This accords with Rule t of the Fng Bankmptcv Act 10U 
blit lias been omitted from the present Act V) it seems t’n 
such amount can be added to the amount of claim 

Proof by secured creditor The affidavit mist *titr 
whether the creditor is or is not a secured creditor ^ee Rule * 
in ^h II of the Fnglish Bankruptcv Act 1914 In *hi« 
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connection de tIso the notes under sec 47, ante As to / 
the secured creditor’s right to interest, vide notes at p 285 
Failure to prove By reason of omission to prove in 
accordance herewith, the creditor is estopped from proving 
any more in bankruptcy and 'rom participating in the dividend, 
and is thus deprived of his rights in respect of his debts See 
Re 11 ickham 34 TLR 158 , Irshad Hussain v Goptnath, 

41 All , 37S 17 ALJ 374 49 I C 590 The law m this 
respect under the Insolvency provisions of the C P Code, 
18S2, was different, see sec 352, thereof and Haraprtya v 
Shama Cha ran, 16 Cal 594 

50, [§ 26] ( 1 ) Where the receiver thinks 

Disallowance a»4 «- that a debt bas been im P r ° 

dnction of cntnes m perly entered in the schedule 
schedule the Court may, on the applica 

tion of the iecei\ei and, after notice to the creditor, 
and such inquiry (if any) as the Court thinks 
necessary expunge such entry or reduce the 
amount of the debt 

( 2 ) The Court may also after like inquiry, 
expunge an entry or reduce the amount of a debt 
upon the application of a creditor where no 
receiver has been appointed or where the receiver 
declines to interfere in the matter or, in the case 
of a composition or scheme, upon the application 
of the debtor 

This is sec 26 of the Act of 1907 Cf Rules 24 and 26 of 
Schedule II of the English Bankruptcy Act, 1914 

Scope of the Section — The section authorises the 
Receiver to apply for expunction of debts wrongly entered by 
the insolvent in his Schedule see Baitajeer v Ban a Ranga- 
savmt 36 Mad 402 '•2 M L J 52 12 I C 618 There is 
nothing in this section to justify the view that am question 
of title raised between two scheduled creditors can he decided 
by the Insoh enc\ Court, the decision of the executing Court 
under O XXI, r 58 C P Code, is final Pearcylal \ 
Allahabad Bank 24 A L J 334 AIR 1926 All ->44 92 I C 
14 It is worthy of notice here that the c cction does not make 
any distinction between a secured or unsecured debt Cf 
Dronadula v Ponakaiira, 45 M L J 105 72 I C 805 

Power lo expunge or modify proof This section is 
analogous to rules 24 & 26 in the Second Schedule of the 
English Bankruptcy Act 1914 The object of this section is' 

/ 
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to invest the Court with the power of expunging proofs or 
reducing the amounts of debts entered therein An enrjuin 
under this section should be made by the Court and should 
not be delegated to the Receiver, Satrasala \ Taltseth {1921) 
MW Is 109 13 I« W 145 6x I C 767 , Muthtts'damt Chelltar 
\ Official Rcccncr of horlh Arcot, 51 M L J 2S7 (106) 

M W N 935 AIR 1926 Mad 1010 97 1 C 407 The 

section gives no power to the Receiver himself to expunge a 
debt, Ibid (51 M L J 287 9- I C 407) ‘ The framing of the 
Schedule is the dut> of the Court, not of the Receiver’ per 
Tcunon J in liehary Lai v Harsukh Das, 25 C W Is 137 61 
I C 904 An Insolvency Court cannot add or remove a name 
from the schedule without judiciallv determining the question 
in the presence of the parties or upon proper notice to them 
Amir Chand \ AnnLul Chandra AIR I9’6 Cal 160 90 I C 
So 1 Also see Robson, p 0 S7 

An error m the schedule cannot however be rectified after 
all the proceedings have been closed and the aggrieved parts 
has exhausted all his remedies Ram Chander \ Ma hat 
Hussain 51 I C 55 (All ) 


Sub-scc ( 1 ) : Application of the Receiver It «ecms 
that the Court can exefcisc the power vested in him under this 
section onlv on application of the receiver under Sub sec (0 
or on the application of the credttor or debtor under special 
circumstances , see sub-sec (2) There must be some apihca 
tion and the Court cannot proceed aim molu If the Receiver 
thinks that a debt Ins been impropcrlv entered in the Schedule 
he mav applv to the Court to expunge such entrv or reduce 
the amount 1 limed Hajt Dossal \ Mackenzie Stuart AIR 
19 S Sind 40 105 I C 366 There is no time limit for the 

purpose of such an application, so it has been held that lap^e 


of time is no bar to an application b\ the receiver to expunge 
proof , r v farte Harper Re Tait 

LToTZl < lSS => =' Ch D 537, r-r N-tt 

Mcmman, (1SS3) 25 Ch D 144 f T 
parlc Dacon Re Ilond (1SS0) 17 Ch D 44“ Hut if '•uv 
. Uuuh nd is paid before the proof is expunged the creditor is 
' not bound to refund it Tr parte Harper Re Tail supra 
Lx parte I cnitox (18S5) 16 Q B D 315 


Improperly In an earlj case it was held that the Court 
has no power to expunge the name of a creditor, where no 
fraud is proved or alleged in regard to lus claim In re Dt 
Cum Jcaraj 12 Rom , 34"* That is to saj , formtrh a Courts 
l»owtr to expunge or reduce debts was limited to ca«cs of fraud 
but under the present Act the word ‘tmpropcrh gives a wider 


power to the Courts , now, not onlv the fraudulent entries arc 
to l c expunged or reduced but all imj roper, wrong and 
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unjustifiable entries are to be expunged Thus, the inclusion 
of a barred debt, not fraudulently but unknowingly made, maj 
be improper within the meaning of this section to render the 
amount liable to disallowance or reduction The vahditj of 
a creditor’s debt ma> be challenged by another creditor, 
Khusnlt Ram \ Bholar Mai, 37 All , 252 A debt uncondi 
tionalh released should go out of the schedule, In re Keel, 
Cf (1905) 2 KB 666 An entrj is not improper within 
the meaning of the section, because the creditor 111 
question is a corporation which has been subsequently 
■drsohed, Rc Higgmson, (1899) 1 QB 325 The mere fact 
that the schedule was prepared b> the Official Receiver will not 
preclude the Court from entertaining an application under this 
section, see 41 Mad 30, infra 

Court’s power to go behind a judgment Debt Vtde 
•notes at p 21/ , ante 

Notice Before taking action under this section, the 
Court should cause a notice to be given to the creditor intended 
to be affected , it is a cardinal principle of law not to permit 
•anj order being passed without giving any pre\ious notice to 
tbe person likelv to be affected thereby See notes at pp 116 17 
and p 222 If no notice is given to the creditor, lus rights 
remain unaffected See also 4»i»r Cl and v 1 mil ul Chandra, 
AIR 1926 Cal 160 90 I C 802 

Receiver For the powers of an Official "Receiver, see 
sec 80 (1) (6), post The Official Receiver in training a 
schedule of creditors does not decide, judicially or finallj , upon 
contested claims, and therefore the framing of a schedule b> 
him will not oust the jurisdiction of the Court to expunge 
entries therefrom, Khadtr Ska 1 \ Official Receiver, Tinne 
telly, 41 Mad 30 45 I C 67 

Mode of taking evidence for the purposes of this 
section The section contemplates a judicial enquirv, [see 
Khadtr Shan’s case] , therefore the usual judicial procedure 
for recording evidence ®hould be followed The Court cannot 
direct the Receiver to take evidence for the purposes of an 
enquir> bj the Court on an application for expunging certain 
■entries of debt under this section The evidence of the insol- 
vent given in his public examination under sec 24 is not rele 
vant evidence in an enquirj under this section, Satrasala 
Hanumanthu \ Teltscllt Subbayyar, 13 LW 145 11921) M 

W N 109 61 I C 767 , but see Amir Chand \ IkhJLiiI 
Chandra, supra, 111 which the Court has been considered not 
to be prcch ded from relj ing on the evidence recorded bv the 
Rccciv er 
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to imcst the Court with the power of expunging proofs or 
reducing the amounts of debts entered therein An enqmrv 
under this section should be made by the Court and should 
not be delegated to the Receiver, Satrasala v TaUsetti, {1931) 
M W 109 13 I, W 145 61 I C 767 , Jl/wf/iurtami Chettm 
\ Official Rcceticr of horth Arcot, 51 M L J 2S7 (196) 

MW rs 935 AIR 1926 Mad 1019 97 1C 407 The 

section gives no power to the Receiver himself to expunge a 
debt, Ibtd (51 M L J 287 97 I C 407) “The framing of the 
Schedule is the dutj of the Court, not of the Receiver,’ ffr 
Teunon J in Behary Lai v Harsukh Das , 25 C W N 137 61 
I C 904 An Insolvencj Court cannot add or remove a name 
from the schedule without judiciallv determining the question 
in the presence of the parties or upon proper notice to them 
Amtr Chattel v Anukul Chandra AIR 1926 Cal 160 90 I C 
So" 1 Also see Robson, p ,>87 

An error m the schedule cannot however be rectified after 
all the proceedings have been closed and the aggrieved pirtv 
has exhausted all his remedies Ram Chandcr v Va har 
Hussain 51 I C 55 (All ) 


Sub-sec. (1): Application of the Receiver It seems 
that the Court can exercise the power vested in him under this 
section onh on application of the receiver under Sub «cc 111 
or on the application of the creditor or debtor under spec« l 
circumstances , see sub sec (2) There must be some api » c3 
tion and the Court cannot proceed suo main If the Receiver 
thinks that a debt has been impropcrlj entered in the Schedule 
he maj applv to the Court to expunge such entry or rcdmtt 
the amount 1/iuicd Hajt Dossal \ Mackenzie Stuart AIK 
192S Sind 40 105 I C 366 There is no time limit for the 

purpose of such an application so it has been held that WP H 
of time is no bar to an application bv the receiver to e\pm>C e 
. , . . . , proof, rx parte Harper, Re Tail 

Apj licntion not barred - -- - — — 

In lap«e of time 


(18S2) 21 Ch D 537 . Tr P ^]' 

Memman {18S3) 25 Ch 0 144 ' x 


parte Bacon Re Bond (1S80) i-Ch~D 447 Hut if ' ,n ' 
dividend is paid before the proof is expunged, the creditor is 
not bound to refund it r% parte Harper, Rc Tait, J«/’ rt • 
Ex parte I enttox {18S5) 16 Q B D 315 

Improperly In an earl> case it was held that the Court 
has no power to expunge the name of a creditor, where no 
fraud is proved or alleged m regard to his claim, In re Be 
Cum Jc iraj, 12 Born , 342 That 15, to saj , formcrh a Court s 
jwuer to expunge or reduce debts was limited to ca*>cs of fraud 
but under the present \ct the word , tmproPcrl\ , give** a wider 
power to the Courts , now, not onl% the fraudulent entries are 
to be expunged or reduced, but all improper wrong an “ 
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unjustifiable entries arc to be expunged Tints, the inclusion 
of a barred debt, not fraudulent^ but unknowingly made, maj 
be improper within the meaning of this section to render the 
amount liable to disallowance or reduction The vahditv of 
a creditor’s debt mat be challenged by another creditor, 
Khusah Ram v likolar Mai, 37 All ,252 A debt uueondi- 
tionalk released should go out of the schedule, In re Rid, 
Cl (1905I 2 KB 666 An entr\ is not improper within 
the meaning of the section, because the creditor m 
que'tion is a corporation which lias been subsequently 
dissolved, Re Htggtnson, (1S99) 1 QB 325 Tin. mere fact 
that the schedule was prepared b, tlie Official Receiver will not 
preclude the Court from entertaining an application under this 
section, see 41 Mad 30, infra 

Court’s power to go behind a judgment Debt Vide 
notes at p 21 /, mte 

Notice Before taking action under this section, the 
Court should cause a notice to be given to the creditor intended 
to be affected , it is a cardinal principle of law not to permit 
an\ order being passed without gmng any previous notice to 
the person likelv to be affected thereby See notes at pp 116 17 
and p 222 If no notice is gnen to the creditor, lus rights 
remain unaffected See also Imir Cl and v Anukul Chandra, 
AIR 1926 Cal 160 90 I C 802 

Receiver For the rowers of an Officia. Reccncr, sec 
sec 80 (1) (6), tost The Official Receiver tn framing a 
schedule of creditors does not decide, judicial^ or finally , upon 
contested claims, and therefore the framing of a schedule bv 
him will not oust tlie jurisdiction of the Court to expunge 
entries therefrom, Khadir Shan \ Official Receiver, Tinite- 
lelly, 41 Mad 30 45 I C 67 

JVlode of taking evidence for the purposes of this 
section Tlie section contemplates a judicial enquiry, [see 
I\ hadir Shan s case] , therefore the usual judicial procedure 
for recording evidence diould be followed The Court cannot 
direct the Receiver to take evidence for the purposes of an 
enquiry by the Court on an application for expunging certain 
•entries of debt under this section The evidence of the insol- 
vent gnen in his rublic examination under sec 24 is not rele 
vant evidence in an enquiry under this section, Satrasala 
Ilauumanthu v Teltsetti Sttbbayyar, 13 L, W 145 {1921) M 

\VN 109 61 I C 767, but see Amir Chand v Anukul 
Chandra, supra, in which the Court has been considered not 
to be preclwlcd from relying on the evidence recorded bv the 
Receiver 
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Sub-sec. ( 2 ) The application to expunge proof ma> 
also be made bj the creditor '1) where no receiver is appointed 
or (it) where tlie receiver declines to 
Creditors nght to interfere in the matter The creditor's 
amendment of schedule application upon the Receiver’s refusal 
to interfere is not an appeal against the 
receiver’s order under sec 6S so, such ail application is not 
subject to 21 da} s’ rule of limitation prescribed 111 tint section 
Rum am mi v I eiiLafarmra 42 Mad 13 35 M L J 531 4^ 

I C 052 The application can also be made b\ the debtor 
kherc there « a com/>eiifion or scheme 
Insolvent's nght to Ordinarilv the debtor has no locus 
amendment of schedule standi to challenge the accuracj of the 
entries in the schedule, hut this sub 
section furnishes the onlv exception to that rule, (Janga 
v 3 /iilarram •’4 \LJ 441 AIR 1926 All 361 97 I C 

556 Tor the debtors motion for reduction sec Re CoLert 
(iSqq) 80 L T 20*1 It seems tint the insolvent can npplv to 
the Court bv wav of appeal under sec 6S against an order of 
Receiver admitting proof of debt sec lnandji v James Finlay 
62 I C 441 When the aj plication is made bv the creditor, 
it must be on Ins own account and bona fid c if it is made on 
behalf of the debtor, the Court will dismiss the application 
Ex forte Merrman, (iS^) 2 3 Ch D 144 , Re Talletman 
5 Mor iiq 

The insolvent can applv to the Court for amendment of 
the schedule onlv when a composition or scheme has been 
accepted Re Renotst (iqoo) 2 K II 7S4 

As to the right of one creditor to impeach the debt of 
another creditor see also husah Ram v Bholar Mill, 37 Ml 
252 13 A LJ ’~o 2SIC 573 Cf 47 Mad 6-3 , 72 I C 

805 'Mad ) 

Like enquiry This sub section speaks of like enquiry 
and does not speak about anv notice to the creditor Rut »t 
seems that the use of the words It le ami enquiry’ necessarily 
involves the conditions as to notice also 

Costs \n unsuccessful part} in a proceeding trroftw 
this section ntav bt made to pa} the costs thereof, Re Pilling 
( 1 00c ) a k R -8S 

Effect of reduction on dividend already paid If 

somt dividend is alrcadv paid to a creditor and then his claim 
is redictd the Receiver will be entitled, according to circitm 
stances cither to claim refund or to stop pavmuit of sul cipitnt 
dividends to lnm till pnvmuits to other creditors art levelled 
up to lus 1 roportion, he ,S earlc lloire Cf Ce (1021) 2 Ch 3-* 
Rut Cf I x farie Bacon 17 Ch D 447 



THE IROWM3M. INSOL\ENC\ tCT 


SEC 51 ] 


299 


Appeal An appeal lies to the High Court under 
«;ec - a (”) and Schedule I from an order disallowing or reduc 
mg entries in the schedule under this section Cf Oanga Saha 1 
\ Mukarram Ah 24 A L J 441 AIR 1926 All 361 97 1 C 
556 (supra) Au} part\ prejudiced bj an order disallowing 
or deducing an entr> in the schedule can appeal as a matter 
of nght Ibid It should be noticed that ever} order in a 
proceeding under this section is not appealable under Sell I 
Unless the order directs an cvpunction or reduction, there is 
no appeal under the ‘'aid schedule S 


Effect of insolvency on antecedent transactions 


51. [§34] (I) Where execution of a decree 

Restriction ol nghts ““ “S”®* ! >g iUnst tll£1 P^P? 1 ,^ 

of creditor under e^ecu of a debtor, no person shall be 
t,on entitled to the benefit of the 


execution against the receiver except m respect 
of assets realised m the course of the execution by 
sale or otherw lse before the date of the admission 


of the petition 


(8) Nothing in this section shall affect the 
lights of a secured creditor in respect of the pro 
perty against which the deciee is executed 


(3) A peison who in good faith purchases the 
pioperty of a debtor under a sale in execution 
shall in all cases acquire a good title to it against 
the receiver 


This 15 sec 34 of the Act of 1907 and is based on sec 40 (1) 
of the English Bankruptcy Act 1914 as amended in 1926 See 
under Change of I aw” below 

Object of the Section is to protect the propertj of the 
insolvent against execution for the benefit of the general body 
of creditors It is reallj intended 'to put the creditors of an 
msohent who hate not actmll} attached the propert} before 
the date of the admission of the petition in at least as good a 
position as creditors of the msohent who but for his msohcncy 
would hate 1 ecu entitled to claim a rateable distribution of 
the assets received on an execution sale ” kaslitnath v 
kanhana / al, 37 All 452 13 A I, J 700 29 I C 990 Cf 

Sec 73 of the C P Code Also Cf sec 53 of the Presidencj 
Towns Insolvency Act, (Act III of 1909) The pohe} of thc- 
sectiou is to secure an even distribution of the insolvent esta 
among the creditors and to prevent the mote a credi 
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from getting an undue advantage over the less active ones 
Boner v Hett, (1895) 2 QB 51 An adjudication of the 
debtor div ests the rights of his decree holder as such and remit 
him to the position of an ordinary creditor, 5rtf>at Singh \ 
Hartram Goenka, 26 OWN 739 (743), PC one effect of 
adjudication is that the insolvent's creditors are treated /uri 
passu with respect to his assets excepting those actually realised 
before bankruptcy, [see Krtshna Sit ami v Official Assignee 
26 Mad 673 , Jttmand \ Ramchand, 29 Bom 405] , the excep 
tion being recognised to safeguard the fnuts alreadv earned by 
superior diligence, Cf Tara Chand v Jugal Ktshore, 46 All 
"13 '715) , Gottr Charan v Toycbuddm, 23 CWN 461 , E "i 
parte Pillers, {1881) 17 Ch D 653 (666) But for this equality 
of treatment, it would be quite possible for a creditor to steal 
a march over the other creditors But this principle of treating 
the creditors part Passu does not apply to a case where a slice 
has already been cut out and appropriated by means of superior 
diligence in levying execution, Cockerell v Dickens, (1840) 3 
Moo P C 98 2 M I A 353 

The section applies to a case where the decree is against 
a person against whom insolvency proceedings are pending and 
who has subsequently been adjudicated an insolvent It does 
not apply to a case where the decree holder is adjudicated an 
insolvent Firm Basheshar Nath \ Bag Mai, AIR 1929 Lah 
S05 120 I C 175 

The Section does not restrict execution The section 
puts a restriction on the rights of the creditors and docs not 
take away the power of an Executing Court to execute ifc 
decree So if the Court holds a sale in execution of the decree 
the same will not be invalid by reason of the bankruptcy though 
when apprised thereof it should follow the procedure prescribed 
bv sec 52 below See Ralla Ravi v Ram Labliaya, 6 LL J 
2 '’2 AIR 1925 Lah 158 80 I C 509 

Change of Law The words “the date of admission of 
the petition are substituted m this Act in the place of the 
words, “the date of the order of adjudication" occurring in the 
old Act The effect of this change is obvious Under the Act of 
1907, the Receiver had no right to recover the money realised 
bv the decree-holder prior to the adjudication, Muhammad 
Sharif \ Radha Mohan 41 A11 , 274 17 AL J 89 57 I C 

760 , but under the present Act he can recover such tnonev » 
it is realised after the date of admission of the insolvencv 
petition Cf Proinatha Nath v Moltim Mohan, 19 CWK 
i o oo 31 I C 573 , Achambit Lai v Changa Malt 32 I C 4"9 
(infra) This change has been introduced with the following 
note of the Select Committee (dated 24th September, 19*9) 
“This clause is proposed to bring sec 34 into a line with 
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sec 53 of the Presi -towns InsoU Act, 1909 It has evoked 
considerable criticism particularly with reference to the diffi- 
cult of proving whether a creditor had notice of the proceed- 
ings or not \Ve, therefore, propose to restrict the rights of 
creditors under execution to assets realised before the admission 
of a petition” As an interim receiver comes into existence 
only between the admission of the insolvency petition and 
actual adjudication the old cases giving preference to an execut- 
ing creditor over him will now stand abrogated Cf Basarmal 
v Khemchand, n I C 433 (Sind) 

Under the Act of 1907, for the purposes of sec 34, the 
order of adjudication was strictly construed and was not 
allowed to relate back to the date of 
Conflict of decisions presentation of the insolvency petition, 
under the old Act Modhu Sardar \ Kshitish, 42 Cal 289 

30 I C 82 1 Sri Chand v Muran Lai, 
34 All 62S xo A L J 252 16 I C 183, Achambil Lai v 

Changa Mai, 18 O C 26S 3 O L J 566 32 I C 429 , Basarmal 
V Khemchand, supra Patiram v Sheonath, 2 P L J 235 
1 PLW 46,, o9 I C 246, and the result of this was that a 
purchaser at an auction between the dates of the insolvency 
petition and adjudication would acquire a good title to the 
insolvent’s propertv against the receiver, Dut Dayal v Gursaran • 
Lai 42 All 336 iS A L J 28- 59 I C 67 Or, 111 other 

words, this section was held not to be controlled by sec 28 (7) 
But the change introduced in the present section has undone 
the effect of those cases Vide also the notes at pp 201-02, 
ante 

Sub-sec. (1) : Benefit of execution Under this section 
no person is entitled to the benefit of any execution of a decree 
issued against the property of a debtor as against the Receiver 
except where assets have already been realised in the course 
of the execution before the date of the admission of the peti- 
tion Cf Gour Charan v Toycbuddin 23 C W N 461 This 
point of time should be taken note of as it is only the proceeds 
of an execution sale before that time that are excepted from 
the operation of this section, Cf Srinivasa. Natcker v Official 
Receiver South Canara, AIR 1925 "Mad 224 75 I C 172 , 

Lyon Lord & Co \ IVbliondas, AIR 1926 Sind 199 19 

SLR J5 95 I C “05 The expression “date of the admission 
of the petition,” occurring in sub sec (1) qualifies “assets 
realised,” and therefore onlj assets realised before the date of 
the admission of the petition will enure to the benefit of the 
execution creditor Ramanathan Chettiar v Suhramanu*, 48 
Mad 656 47 M L J "S9 AIR 1025 Mad 24S 20 L W 
872 85 I C 216 As the words “before the date of admission 
etc ” do not go with the word “sale”, it follows that even if 
the sale was before the date of the admission of the insolvency 
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from getting an undue advantage over the less active ones 
Boner v Beit, (1895) 2 QB 51 An adjudication of the 
debtor divests the rights of his decree holder as such and remit 
him to the position of an ordinary creditor, Sn£>af Smgb v 
Hartram G oenka, 26 OWN 739 (743}, F C one effect of 
adjudication is that the insolvent’s creditors are treated pen 
passu with respect to his assets excepting those actually realised 
before bankruptcy, [see Krishna Suami v Official Assignee 
26 Mad 673 , Jttmand v Ramchand, 29 Bom 4°5] > 
tion being recognised to safeguard the fruits alreadv earned ty 
superior diligence, Cf Tara Cliand v Jugal Kishore, 46 Ml 
?i3 '7x5) i Gour Charan v Toyebuddm, 23 CWN 461 » E* 
parte Fillers, (1881) 17 Ch D 653 (666) But for this equality 
of treatment, it would be quite possible for a creditor to steal 
a march over the other creditors But this principle of treating 
the creditors part passu does not apply to a case where a slice 
has alread> been cut out and appropriated bj means of supexwt 
diligence in levjing execution, Cockerell v Dickens, (1S40) J 
Moo P C 98 s M I A 353 

The section applies to a case where the decree is against 
a person against whom insolvencj proceedings are pending aw 
who has subsequcntlj been adjudicated an insolvent R docs 
not applj to a case where the decree holder is adjudicated a 
insolvent, Firm Basheshar Nath v Bag Hal, AIK *9*9 Latl 
805 iso I C 175 

The Section does not restrict execution The section 
puts a restriction on the rights of the creditors and does n 
take away the power of au Executing Court to execute « 
decree So if the Court holds a sale in execution of the decre 
the same will not be invalid by reason of the bankruptcy 
when apprised thereof it should follow the procedure presence 
bv see 52, below See Ralla Ram v Ram Labhaya, 6 L wj 
222 AIR 1925 Lah 158 80 I C 509 

Change of Law The words “the date of admission ° 
the petition” are substituted in this Act m the place of tn 
words “the date of the order of adjudication” occurring m 
old Act The effect of this change is obvious Under the Act 0 
1907, the Receiver had no right to recover the money realise 
bv the decree holder prior to the adjudication, Mtthamnf* 
Sharif v Radha Mohan 41 All , 274 17 A U J 89 57 * » 
760 , but under the present Act he can recover such monev ' 
it is realised after the date of admission of the insolvency 
petition Cf Promatha Nath \ Mohim Mohan, 19 C” 1 
l20o 31 I C 573 , Achambil l al \ Changa Mai, 32 I C 4” 
[infra) This change has been introduced with the following 
note of the Select Committee (dated 24th September, l010 '.. 
“This clause is proposed to bring sec 34 into a hne 
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sec 53 of the Fresi -towns Insolv Act, 1909 It has evoked 
considerable criticism particularly with reference to the diffi- 
cultv of proving whether a creditor had notice of the proceed- 
ings or not We, therefore, propose to restrict the rights, of 
creditors under eNecution to assets realised before the admission 
of a petition " As an interim receiver comes into existence 
onlv between the admission of the insolvency petition and 
actual adjudication the old cases giving preference to an execut- 
ing creditor over him will now stand abrogated Cf Btisarmal 
v Khemchand, 11 I C 433 (Sind) 

Under the Act of 1907, for the purposes of sec 34, the 
order of adjudication was stnctlv construed and was not 
allowed to relate back to the date of 
Conflict of decisions presentation of the insolvency petition, 
under the old Act Afod/iu Sardar v Kshittsh, 42 Cal 289 

30 I C 82 , Srt Chand v Murari Lai, 
34 All 62S 10ALJ 252 16 I C 183, Achambtt Lai v 

Changa Mai, 18 O C 268 3 O L J 566 32 I C 429 . Basarmal 
v. Khemchand, supra, Pattram \ Sheonath, 2 PLJ 235 
1 PLW 463 39 I C 246, and the result of this was that a 

purchaser at an auction between the dates of the insolvency 
petition and adjudication would acquire a good title to the 
insolvent’s propertj against the receiver, Dm Dayal v Gursaran ■ 
Lai, 42 All 336 18 A L J 287 59 I C 6- Or, in other 

words, this section was held not to be controlled b> sec 28 (7) 
But the change introduced in the present section has undone 
the effect of those cases Vide also the notes at pp 20r-o2, 
ante 

Sub-sec. (1) : Benefit of execution Under this section 
no person is entitled to the benefit of any execution of a decree 
issued against the property of a debtor as against the Receiver 
except where assets have already been realised in the course 
of the execution before the date of the admission of the peti- 
tion Cf Gout Charan v Toyebuddtn, 23 C W N 461 This 
point of time should be taken note of, as it is only the proceeds 
of an execution sale before that time that are excepted from 
the operation of this section, Cf Srinivasa Natcker v Official 
Reccner South Canara, AIR 1925 Mad 224 75 I C 172 , 

Lyon Lord & Co v Tirt/iandas, AIR 1926 Sind 199 19 

SLR 35 95 I C -05 The expression “date of the admission 
of the .petition.” occurring in sub-sec /i,l qualifies “.assets 
realised,” and therefore only assets realised before the date of 
the admission of the petition will enure to the benefit of the 
execution creditor, Ramanathan Chetttar v Suhranianta, 48 
Mad 656 47 M L J 759 AIR 1925 Mad 248 . 20 L W. 
S72 85 I C 216 As the words “before the date of admission 
etc” do not go with the word “sale”, it follows that even if 
the sale was before the date of the admission of the insolvency 
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petition if the realisation of the assets was after that date the 
Official Receiver and not the particular executing: decree holder 
will be entitled to such assets ride ibid In this case pc 
of the purchase money was deposited b> the auction purchaser 
but before the balance was put in the judgment debtor applied 
for adjudication and it was held that the decree holder was not 
entitled to the sale proceeds See 4S Mad 656 S5 I C ->16 
etc (supra) 

Un ler the Act of 190 oijI> the assets realised before il e 
date of the order of adjudicatioi were excluded from the mis 
chief of this section A \ A I Chetly \ Ba Tin ij Bur 
L T il” 61 I C 640 but under the present Act the assets 
in order to be excluded must be realised before the date of 
tie admission of the insolvenc} petition tinder sec iS If the 
pajment is made to the decree holder on the same date on 
which the insolvencv petition is admitted this section will 
opplj and the decree holder foregoes the benefit of payment 
even if made at an earlier part of the day than the order of 
admission as it was not before the date of admission Besides 
J judicial orders arc alwa>s taken as having been made at the 
first moment of the dav Simons \ Official Recei er 3 Mvs 

LJ (B &C) 3 

The exception m sub-section (1) applies not onl> to the 
amount credited in favour of the attaching decree hoi ler but 
also to the amount rateable distributed among the other decree 
holders under sec 73 C P Code After such distribution the 
mone> belongs to the decree holders and not to the judgment 
debtor and therefore not available in insolvency Official 
Recener Tanjore v 1 enkatarama Iyer 4-* AI L J j6i O'* 2 ) 
MM N 51 15 LW 3" 1922 Mad 31 68 I C 512 

Benefit Tins is another expression of a general charac 
ter The creditor is not at all entitled to any benefit For 
example if he has attached the property of the debtor he is 
not entitled to anj priority over the Receiver hrishnasuant 
v Official Assist ee 26 Mad 6 3 Jitmand v Ramchand 20 
Bom 405 This must necessarily be so as the attaching credi 
tor acquires no interest in the attached property by virtue of 
the attachment the property remains with the insolvent and 
upon insolvenc) vests in the Receiver Frederick Peacock 1 
Marfan Copal 20 Cal 4’8 (TB) 6 C W 5 - see also 
Soob il CJmnder v Russik 15 Cal 202 Sn Chand \ Muffin 
34 All 628 10 A L J -»52 16 I C 1S3 (following ->9 Cal 4'>S 
T B ) hashtnath v Ranhaiya I al 37 All 452 13 ALJ 

700 ”9 I C 9go Muhammad Sharif v Radi a Mohan 41 All 
Raghunath Das v Sut dar Das 41 I A ->51 42 Cal "3 
"oCLJ 555 18 CWh 1058 13 ALJ 154 •»" MLj 

150 ”4 10 304 (PC) Dambar Stngh \ Munaar Ah 40 Ah 
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15 A L J S77 43 I C 12a Under the Lnglis.li law, an 

ittaching creditor, after seizure of the debtor’s goods, acquires 
a lien on the attached propertv , and has therefore the right to 
hav e the goods <;old and to be paid out of the proceeds of sale, 
see Hansluck \ Clark, (1S0S) 2 Q B cS , Johnson \ Ptckcttng, 
(190S) 1 L. B 1, q In rc Uakc, 1189'') 1 Ch 33b , Lv parte 
II tlltams, ttS'2) 7 Ch ,14 But under the Indnu law an 
attaching creditor has no such right, so if he tails to realise Ins 
money bj sale of the attached properU before tlic date of the 
admission of the insoUencv petition, he will be relegated to 
the same position as the other creditors, and will onlv parti- 
cipate in the rateable distribution of the sale proceeds Cf 
Rc Prcm Lai Dhar, 44 Cal 1016 The 
The section does not section however docs not authorise an 
authorise retail °f official Receiver to cl vim a refund of 
assets realised bv a , , . , ... 

dewee bolder monei realised b\ a decree holder 

tn execution of hi» decree alter the 
admission of a petittion to adjudicate the J D an insolvent 
Sec 144 of the C P Code is of no assistance to the Official 
Receiver in such a case, Din Muhammad v Tara Chand 116 
I C 192 (Lah I In such a case, it seems the Official Receiver 
can institute a suit against the decree holder for recoverv of 
the monev realised b\ him 


No person The word ' t«rson” is wide enough to admit 
of a contention that it includes even persons other than the 
creditor But the language of the whole section and the word 
“creditor” in the marginal notes seem to limit the word to a 
creditor only 

Priority of Official Receiver over attaching Credi- 
tor As a mere attaching creditor cannot come within the 
purview of the exception to this section, he has no priority over 
the Official Receiver , see Krishna Sitami v Official Assignee, 

26 Mad 673 , Jttviand v Ramchand, 29 Bom 405 Jetha Bhtma 
v Lady fanbai 14 Bom LR 904 15 I C 950, Frederick 
Feacock v Madan Gopal, 29 Cal 428 (F B ) 6 C W N 577 
See also Shib Knsto v Miller, 10 Cal 150 , Turner v Pcstomji 
20 Bom 503 , Sn Chand v Mtiran, 34 All 62S 10 A L J 252 

Attachment does not create any title in favour of the attaching 
creditor It merely prevents private alienations The attach 
mg creditor, therefore, ranks with the other creditors, parti 
cipating with them only 111 rateable distribution of the assets 
in the hands of the receiver Haran 
Attachment per se Chandra v Jay chand 5- Cal 122 , 

confers no right AIR 1929 Cal 524 123 I C/ 

737 The attachment, at the most, only' 
creates a species of temporary hen continuing tip to the 
of the admission of the insolvency petition, Ram Rao 
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Wasudeo, AIR 1928 Nag 336 no I C 893 Cf Ragftw 
nath Das v Sundar Das, 42 Cal 72 18 OWN 1058, P C 

A creditor successfully fighting out a suit under 0 XXI, 
r 63, against a claimant under O XXI, r 58, renders the 
property available to bankruptcy, and does not get any e\clu 
sive benefit therefrom as against the receiver, Harachandra 
v Jay chand, supra Where a creditor attaches a decree obtained 
by the insolvent against a stranger, he is not entitled to the 
benefit of the attachment, as upon insolvency, the right to 
execute the decree vests in the receiver, Dambar Singh v 
Mttnauar Alt, 40 All 86, supra Cf In re Asstidamal Fait 
chand, 101 I C 848 (Sind) The same principle will necessanly 
hold good also in the case of an attachment before judgment 
which too will be of no avail against the Receiver, Bala Krishna 
\ Vteraraghavan 45 Mad 70 41 MI, J 334 (1921) MW 
N 775 14 LW 334 69 I C 326 , also Re Pollard, (1903) 
2KB 41 — relied on in Enkulappa v Official Assignee, 39 
Mad 903 32 I C 190 When the estate vests in the receittf 
upon adjudication the receiver can apply for removal of the 
attachment before judgment under sec 151 of C P C {as his 
claim is a statutory claim not falling within the scope of 
. O XXI, r 58), and if he loses, the order will not 

J be "conclusive” under O XXI, r 63, and the one- 
jear rule of Art 11 of the Limitation Act will not 

apply to his case Ibid The receiver referred to w 

this section and^ in the next one is the receiver appointed upon 
adjudication and not the interim receiver, Subramanta /l*> oir 
\ Oj9Ir <if Receiver Tanjore, 50 MLJ 665 Where a Judg 
ment creditor attached money in the hands of the Court, be* 
longing to his debtor, but before an order transferring such 
money to the credit of his suit was made another creditor applied 
to have the debtor adjudged insolvent, held that the amount 
in custody of the Court could not be treated as assets realised 
in execution of the decree within the meaning of the section » 
therefore the receiver could intervene and claim the money *® r 
the general benefit of the creditors, Balchand Devuial v Ten~ 
chand, 22 S L R 345 AIR 1928 Sind 165 H3 I ^ 3 J 9 
The amount of security deposited in Court for obtaining stay 
of execution, does not upon the judgment debtor’s insolvency 
belong to the Official Assignee but to the creditor to who^c 
credit the money was put in Chouthmull v Cal Wheat & 
Seeds /tssoctaiion , 51 Cal 1010 

Assets realised The word ‘assets’ means the proceeds 
from the sale of the property sold in execution of the decree 
Rflitiflnafham v Subbaramama, 26 Mad 170 (iSi) , set a' s '* 
Sorabji \ Gound, 16 Bom 91 (98) , Tiwk v Mahara)a Bahadur, 
26 Cal 772 4 C W N 27 Assets are said to be realised when 
they are actually brought to Court , sec Hafez Mahomed v* 
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Damodar, iS Cal 242 (245) . Stmt asa v Stfaram, 19 Mad 72 
5 AIL J 151 , Debt Pershad v Chcme, 16 I C S4 9 ALJ 
707 , also see 31 Mad 502 , Seadut Roy v Sree Canto, 10 
OWN 634,33 Cal 639), 13 CWN 1177, Galstaun v 
iroomei/i Ch , 2S C h J 303, Maharaja of Burddan v 
Apurba, 16 C L J 50 15 C ty N 872 , Re Ford, (1900) I Q 

B 264 , Re Pollock, 87 L T 238 The manner in whtch the 

assets are brought to Court is immaterial, so money voluntarily 
brought into Court maj be an asset. Hart Charan v Btrendra. 
Nath, 35 C L J 327 As to th t meaning of the word “realised’* _ 
see also Dtnettdra \ath v II tlso», 3S Cal 264 {274) j> C W“ 

N 434 Cf also FisiandJian Chettt v Arnnachalam Chetti, 

44 Mad 100 39 MLJ 608 12 LAV 744 (1921) MWN 

14 AIR 1921 Mad 218 60 I C 302 (F B ) , Nachtappa 
Cketttar v Subbier, 46 Mad 506 44 M L J 413 AIR 1923 
Mad 505 72 I C 820 (F B ) It has been held that the dictum 
m Vinanadhan's case may safely be applied to the interpreta- 
tion of sec sr (1) of this Act, In re Assudamal Fatehchand , 
AIR 1927 Sind 194 roi j C 848 See also Balchand 
Deimal v Tekchand AIR 192S Sind r65 113 IC 319 

(supra) 

With this section compare the provisions of sec 73 of Civil 
Pro Code, 1908, which also aims at rateable distribution of 
the debtor’s assets among hj s creditors, and read the cases 
decided under that section \\ here money belonging to a 
debtor has been attached, if the attaching Court and the cus- 
tody Court are the same ther e is a ‘ realisation in the course 
of execution by sale or otherwise * within the meaning of 
sec 51 (1) of this Act, only when so much of the money stand 
ing to the credit of the judgment debtor as is necessary to satisfy 
the decree-holder who has applied to it for execution is ordered 
to be transferred to the credit of the attaching creditor’s suit, 

In re Assudomal Fatechand, AIR 1927 Sind 194 101 I C 

S48 — following Vtsvandhan Chetti's case, supra 

Under this section if the assets hate been realised in the 
course of execution by sale or otherwise before the date of the 
admission of the insolvency petition the execution creditor 
will be entitled to the benefit of the execution against the Re 
ceiver, Gour Charan v Toyebuddm 23 C W N T 461 49 I C 

4S0 When the property is sold and the sale proceeds are paid 
into Court before the banhruptQ , the decree holder issuing out 
execution gets the benefit thereof as against the receiver Basar- 
mal v Kheruchand, 11 IC 433 (Smd) Cf Ram Sitndar \ 
Ramdheyan, 3 Pat L J 45° 46 I C 224 When no order of 
adjudication is made, the Court is not at libertj to retain an> / 
money that has come to its hands m execution of a decree but 
must dispose of it according to law, Palmer v Cowasjce, infra ? 

20 
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The assets or money should be realised, otherwise it will not 
fall within the exception If it is simply attached, the 
attaching creditor will get no benefit from the mere attachment 
(Gf Haran Chandra v Joychand, AIR 1929 Cal 524] In 
Order to be "realised” the money should reach the Court 
executing the decree , it is not enough if the money he with 
the Treasurj Officer, who retains it for transmission to the 
executing Court In other words, mere attachment, of money 
does not mean realisation. Debt Prosad v Cheine, 9 A L J 7°7 
16 I C 84 Cf Gobtnda Das v Karan Singh, 40 All 197 
16 A L J 32 43 I C 672 For meaning of the word 

“realised,”, see Mantlal Umedram v Nanooha, 28 Bom 264 
(a case under the Civil Procedure Code) When the sale pro- 
ceeds of the attached property are actually deposited in th e 
Court executing the decree, the assets are realtsed within the 
meaning of this section, Sri Chand v Murarat Lai, 34 All 62S 
j 10 A L J 252 16 I C 183 In short, as soon as the monev 

’ is placed in the hands of the Court for the benefit of the decree- 
j holder, it is to be considered as realised Pati Ram v Sheo 
noth 2 P L J 235 iPLW 463 39 I C 246 , Cf Badri Das 
v Sheonath Singh, 13 A L J 359 28 I C 816 Thus, m a 

case the auction purchaser only deposited 25 p c of the purchase 
money and before he deposited the balance, the judgment 
debtor applied for adjudication, and it was held that the assets 
were not realised before the admission of the petition, /?<*'»« 
nathan Chetitar v Subramamam, 48 Mad 656 47 M « J 

759 AIR 1925 Mad 24S 85 I C 2x6 Where an order tor 
rateable distribution has been passed 
Rateable distribution under sec 73 of the C P Code, the 
exception to this section applies and 
the Receiver gets no more preference in respect thereof, see 
42 M L J 362, supra The money must be realised in exec {! 

1 tton of a decree, otherwise this section will not apply 
where the money is in Court in the form of security , it cannot 
be said to have been realised in execution, Promotha nath 1 
Mohwi Mohan, ig C W N 1200 31 I C 573 Cf also Palmer 

v Cawasjec, 14 ALJ 236 33 I C 723 , Purshotom Das \ 

David, 13 A L J 893 30 I C 779 , Assets realised by sale 01 

the Perishable property attached before judgment and before 
any application is made for execution are not assets realised 
m execution, Seudut Roy v Srce Canto, 33 Cal 639 10 ~ 

W N 634, supra For the meaning of the expression “m the 
course of execution” see Vtbtidhapriya v Yusuf Shahib, 
Mad 3S0 15 M L J 302 

Before the date etc. From these words it follows that 
assets realised on the same day as the order of adjudication 
(though at an earlier hour) test in the Receiver, not being 
realised on a prior date. Ex parte Pollard, (1903) 2 KB 4 1 
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f also Simons \ Official Receiver, Bangalore, 3 Mjs LJ 
B & C ) 3 cited at p 302. ante 

Sub-Clau*e ( 2 ) : The secured creditors are exempted 
10m the operation of the section Cf Official Reccner v 
'otoms-uflim, 48 Mad 750 As to the other rights and prm- 
eges of the secured creditors sec secs 9 (2), 2S (6) and 47 and 
he notes thereunder 

Compare the provisions of this sub section with those of 
lauses (b) and (c) of sec 73 of the C P Code, igoS 

Sub-sec. ( 3 ) 1 Priority of bona .fide auction-purchaser 
>ver the Receiver Sub sec {3) protects a bonafide auction* 
mrchaser of the insolvent's propertj from the mischief of this 
section Cf Isk+ar Lukhmidai v Carjnan, 21 Bom , 681 , 
1 gg v Moore, (1894) 2 Q B 690 A bonafide auction purchaser 
ilv. avs acquires a good title against the receiver, Dm D ayal v 
Gut Saran, 42 All 336 A purchaser m good faith means a 
person who did not know at the time of the sale that the 
udgment-debtor was an insolvent, and could not by the 
‘xercise of due diligence have discovered that an adjudication 
arder had been made, 4 «anf/iararaa v Fctfafi Kuttimalu, 30 
MLJ 611 19 MLT 357 3 L W soi 34 I C 829 For 

he definition of the words “good faith”, see sec 3 (20) of 
the General Clauses Act, X of 1897 A purchaser of an 
insolvent's propertj exert iLith notice of msohency from a 
bona fide auction purchaser, has a good title to it under this 
subsection against the Receiver, Madhu Sttdhan v Parbati 
Sundart, 35 I C 643 (Cal ) Once the property is free in the 
hands of a bona fide auction purchaser, notice of bankruptcy 
on the part of the subsequent transferees will not alter the 
position 

The protection aBorded by this sub section is only to a 
purchaser of the property of a debtor and not to a purchaser of 
property which has vested in the Receiver and has ceased in 
law to be the debtors property, Anantharam v Vettah 
Kuttimalu 30 M L J 61 x, supra This follows from the legal 
position that an adjudication order vests the insolvent's property 
m the Receiver , see Raghunath Das v Sundar Das, 42 Cal 
72 18 CWN 1058, P C The expression “property of the 

debtor” makes the sub section difficult of interpretation and 
tonriecs. the. ijj.Qtectj.nn. <gwui. hx; >/„ •jx'uiV/saJJju *)} itsnxy w.hen_ 
we remember that on an adjudication the propertj ceases to 
belong to the debtor, and that under sec 28 (7) the order of 
adjudication relates back to the date of presentation of the 
insolvent petition As we are bound to attach some sense 
to it, especial 1 > in the light of Raghunath Das s case, we should 
f*el inclined to read this sub section independent^ of the legal 
n involved m the doctrine of relation back 1 tde sec 55, 
fra 
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52. [§ 35 ] Where execution of a decree has 
Duties of court exe issued against any property of 
pS° s ,iSr a debtor which is saleable in 

tion execution and before the sale 

thereof notice is given to the Court executing the 
decree that an insolvency petition by or against 
the debtor has been admitted , the Court shall, on 


application, direct the property, if m the possession 
of the Court, to be delivered to the receiver, but 


the costs of the suit in which the decree uas 
made and of the execution shall be a first charge 
on the property so delivered, and the receiver may 
sell the property or an adequate part thereof for 
the purpose of satisfying the charge 

This is section 25 of the Act of 1907 and is based on 
sec 41 of the Eng Bankruptcy Act , see under “Change of 
Law” below 


Change of Law In this Act we have got the following 
words, “an insolvencj petition by or against the debtor b3S 
been admitted” , whereas in the repealed Act we had these 
words, “an order of adjudication has been made ” The change 
is quite logical, seeing that the order of adjudication is almost 
a formal matter and the delay in making it is mainly due to the 
Court’s inability to take prompt action , so, it ought not to 
be reckoned to the detriment of any body The other change 
is the insertion of the words “of the suit m which the decree 
was made and ” For the notes of the Select Committee on this 
change, see the Committee’s Report, dated the 24th September, 
1919 

Object and Scope of the Section The object of the 
section, just like that of the preceding one, is to utilise the 
insolvent’s property for the benefit of the general bod> ot 
creditors and to prevent any individual creditor from stealing 
a march over the other creditors This section does not P r0 " 
hibit a Court executing a decree from selling tbc judgment 
debtor’s propertj merelj bj reason of its having been gw eB 
notice of the admission of an insolvency petition, Ralla Raw* 
v Ram Labha^a Mai 6 L1I1 LJ 232 AIR 1925 Lah 15S 
So I C 509 It applies only when an application is made to 
the executing Court for the dclivcrj of the propertv, Ibtd 
Where after attachment of the debtor’s propertj b> an exccut 
ing Court, the debtor is adjudged an insolvent the proper course 
for the executing Court to adopt is to adjourn the sale and 
make over the propertj to the Receiver It is not competes* 
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for such an executing Court to proceed with the sale proposing 
to paj o\er the sale proceeds to the Receiver, Mahasukh v 
Vahbhai, 0 o Bom L R 455 AIR 1928 Bom 177 (x) 109 

I C 152 Consult the following cases 39 I C 990 (All ) , 40 Cal 
78 , 40 All 197 It should not be lost sight of that the section 
comes into operation onlj after the admission of the insolvency 
petition, Anup Kumar \ Kesho Das, 39 All 547 15 A L J 

473 39 I C 7S3 N B Both this section and the preceding 

one are open to the contention that thej applj onlj when there 
is a receiver, see Anup Kumar v Kesho 
“Receiver* — if in Das, suPra Or in other words, "Re- 

■elndes interim receiver cener” in this section ia the Receiver 

appointed under sec 56 (1) after the 
■order of adjudication and not the interim Receiver, Lyon Lord 
<$* Co v Firm of Vtrbhandas AIR 1926 Sind, 199 19SLR 
35 9o I C 705 (sc 76 I C 3S0) , Subramania Iyer v Official 
Receiver, Tanjorc, 50 M L J 665 23 L W 300 AIR 1926 

Mad 432 93 I C 877 So, it has been maintained that where 
an interim receiver has not been clothed with powers to take 
possession of the insolvent’s propertj no valid application can 
be made under this section to the Executing Court to deliver 
the property to him, Arunachellam Chettiar v Nay anna 
Natcker, 23 L W 5x3 AIR 1926 Mad 606 94 I C 126 
Vide notes and cases at p 120, ante It seems that a secured 
creditor will be exempted from the operation of the section, 
Official Receiver v Nagaralna Mudaliar, 49 MLJ 643 (1925) 

M W N 907 AIR 1926 Mad 194 92 I C 497, and this 

exemption extends to money-decree holders who have obtained 
securities in the course of execution Ibid 

Decree The word "decree” here does not include a 
decree on a mortgage or on security of a secured creditor, 
Official Receiver, Tanjore v hagaratna Mudaliar, (1925) M 
W N 907 49 M L J 643 AIR 1926 Mad 194 92 I C 

497 So,, it follows that where a money decree holder obtains 
a security bond from his judgment debtor for satisfaction of 
his decree, and subsequent thereto the judgment-debtor becomes 
adjudicated, the decree holder, though originally unsecured, 
will be entitled to proceed with his execution against the pro 
pertics covered by the security bond. Ibid 

On application The corresponding words In the Eng 
Act are "on request,” see sec 41 of the English Act An 
application to deliver property to Receiver also is an essential 
requisite for the section [cf (1892) 1 Q B 722] , in absence of 
such an application, the sale of a judgment debtor’s property 
in execution, notwithstanding notice to executing Court of 
the admission of the insolvency petition, cannot be impeached, 
either by the Receiver or the creditor, Ralla Ram v Ram 
Labhaya Mai, 6 Lah L J 232 AIR 1925 Lah 158 80 IX! 
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509 , but see 30 M L J 6n, cited under the heading “Notice’ 
below Where no application is made hereunder, but the 
Executing Court has got information 
Stay of proceedings of the bankruptcy petition and the pro- 
perty under attachment is not liable 
to speedy decay or depreciation of value because of delay in its 
sale, the Court should in the exercise of its inherent juristic 
tion order stay of execution proceedings pending the bearing 
of the bankruptcy petition Cf Lyon Lords & Co v Vtrbhan 

das, cited a p 311, tnfra As to the case where no receiver 

is appointed, Comp Ralla Ram's case, 80 I C 509 {510) 
Property of a debtor The execution should be 
directed against the insolvent’s property This section will not 
apply if the property be in the joint ownership of the debtor 
along with other persons, Deble v Brooke, (1894) 2 QB 319 
Saleable As to what property is saleable see the notes 
under secs 4 & 28, also see sec 60 of C P Code, 1908 

Notice The notice to be given to the Court is about 
the admission of the insolvency petition, whether it be by or 
against the debtor The section does not say by whom the 
notice is to be given It seems that for the purposes of this 
section the notice may be given by any person, primarily, the 
receiver, and where no receiver is appointed by the Court itself 
Ralla Rain v Ram Lab hay a Mai, 6 Lab L J 232 AIR ih’5 
Eah 158 So I C 509 (510) Cf Gobtnd Das v Karam 5i»g« 
40 All 197 16 A L J 32 43 I C 672 If no notice be given 

the executing Court will proceed with the execution, and the 
Receiver cannot afterwards impugn the sale Cf Wolfords 
Estate Trustee v Lexy, (1892) 1 Q B 772 On receipt of such 
notice, the Court shall deliver the property (if in its possession) 
to the Receiver But the Court cannot act suo motu, there 
must be some application made to it praying for delivery of 
the property to the Receiver If notwithstanding the notice 
the Court holds the sale, it is irregular and confers no title on 
the auction purchaser, Anantharam v Vettath KuUtntalu, 3° 
MU 6n ,LW 504 19 MIT 357 34 I C S29 . 

see Ralla Ram v Ram l abhaya Mai supra Also see the notes 
at p 1 16 If the sale proceeds are p3i 1 to the decree-holder 
it seems that the Court can in the exercise of its inherent 
powers, though not exactly under sec 144 of the C P Code* 
direct him to bring back the money to Court and refund it 
to the Receiver, just as the Court can direct refund of com 
pcnsation money under the Laud Acquisition Act inadvertently 
paid to a wrong person, see the following cases 35 Cal 1J04 
12 CWN 1039 14 OWN 10*4 11 CLJ 533 

But where the sale-proceeds are paid to the dccrcc-holdcr 
in consequence 0/ failure on the part of the receiver to giv® 
notice of admission of the bankruptcy petition to the Court, 
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hereunder, the Court cannot ash for restitution or refund of 
the amount so paid , in such a case the receiver’s remedy lies 
a separate suit for refund against the decree holder, see Din 
Mahammad v Tara Chand, A I R 1930 Lab 39 116 I C 192. 

Property in the possession of the Court According 
to some opinion, the expression seems to indicate that by 
property, here, onlv moveable property is meant Note that 
in sec 41 of the English Bankruptcy Act, 1914, the word 
“goods” has been used This view has found favour in Sind 
m the case of Lyon Lord Cf Co \ F inn of Vtrbhandas, AIR 
1926 Sind 199 19 S L R 35 95 I C 705, wherein it has been 
held that the section contemplates the delivery of property m 
the possession of the Court and thereby it restricts its operation 
to such moveable property which is seized by the Court under 
the provisions contained in O XXI of C P Code, or which 
is attached by the Court in such manner as to give possession 
of such property to the Court Attachment of immoveable 
property' is effected under O XXI, r 54, C P C not by 
actual seizure but by an order prohibiting the judgment debtor 
from transferring or charging the property in any way' , there 
fore such property ought not to fall within the purview of this 
section, Cf Lyon Lord & Co v I irbhandas AIR 1924 Sind 
60 76 I C 3S0 , also Lyon Lord & Co v I'irbhandas supra 
It has, however, been pointed out in Mahasukh v Valtbliai , 
30 Bom L R 455 AIR 1928 Bom 177 (1) 109 I C 152, 

that under sec 64 of the C P Code the effect of 
an attachment is that the attached property is kept in 
custodia legts during the period of attachment, When the 
word "property” is here used in a general way, the right view 
ought to be that this section refers to all hinds of property and 
is not confined to moveable property alone, see Horan Chandra 
V Joy chand, 57 Cal 122 AIR 1929 Cal 524 123 I C 737 

Costs of the suit The costs of the suit in which the 
decree was made infcluding the costs of execution shall be a 
first charge on the property to be delivered Under the 
repealed Act only the costs of the execution constituted a first 
charge The costs herein referred to must be costs authorised 
by some provision of law. Re IVoodluim (1887) 20 Q B D 40 
The costs incurred on account of cutting, carrying, thrashing 
and dressing corn are not of execution, (Ibid) This section 
ts sppltozble where Cfrere rs no safe , therefore, poundage fee, 
which is levied only upon a sale, cannot be included in costs of 
execution. Re Ludmore, (1884) 13 Q B D 4x5 Costs of arbi- 
tration cannot be treated as costs of the suit within the meaning 
of this section, Lyon Lord & Co v Vtrbhandas supra The 
expression "costs of the execution” should have a literal inter- 
pretation so as to include the costs of the suit brought by the 
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decree-holder under O XXI, r 63, C P C to revive an order 
of attachment, from which the property was released under 
O XXI, r 60, on a claimant’s petition, Horan Chandra v 
Joy Chand, 57 CaL 122 AIR 1929 Cal 524 123 I C 7o" 
Receiver As to whether Rece ner here includes an 
interim receiver, de notes at p 309, ante 

53. [§ 36] Any transfer of property not 
being a transfer made before 
totaSr* Vola “ and m consideration of 
marriage or made in favour of 
a purchaser or incumbrancer m good faith and 
for valuable consideration shall, if the transferor 
is adjudged insolvent on a 'petition presented* 
within two jears after the date of the transfer, be 
voidable as against the receiver and maj be 
annulled by the Court 

Analogous Law See 36 of Act III of 1907 , Sec 55 
of the Presi towns Insolvencj Act, 1909 This section is taken 
from Sec 42 of the Bankruptcj, Act, 1914, and therefore that 
Act mav be taken into consideration in construing the present 
statute Rachamadugu Rangiali v Appaji Rao, 51 VI L J 7 J 9 
(ig-’O) MW N 99 I C 241 Cf Sltarf uz Zaman v 

Deputy Comtsstoner Bara Banki 10 O & \ L R 514 ixOhJ 
599 1 OWN 201 AIR 1925 Oudh 28 79 I C iSS 

Change of Law Under the repealed Act we had the 
word ‘void ’ m the place of the word "voidable" occurring 
in the present Act The Select Committee have thus 
their reason for this change — "It is settled law that the "° rt * 
void in section 36 of the present Act means ‘voidable’ ono 
and wc have made this clear ’ One verj important amendment 
lias been effected in the section bj Act X of 1930 ‘vide the 
footnote) which received the assent of the Governor Genera 
on the -»oth March, 1930 For the effect of the amendment 
vide notes under the heading “within two vears ’’ 

The principle and Scope of the Section One of the 
JTTjfrr oijwfs of rfre fiarrfcropfcj inr is fo eiTecf a fatr dtsUjbn 
tion of the insolvent’s properties among his creditors and u* 
order to carrj out that object it is necessarj that the insolvent 
should be prevented from putting his properties bevond the 
reach of his creditors bj means of voluntarj or fraudulent 


1 The v, ords cm a petition presented liav e been inserted by tb 
Act X cf 1930 which received the assent of the Governor-Genera! ®“ 
*oth 'larch 1930 For the effect of this change of law, t idt note! * 
PP 
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transfers So we find m this section and in the nc\t one pro- 
visions defining the way in which an order of adjudication will 
affect the antecedent transactions of the insolvent "Besides 
property which was the insolvent’s at the time of adjudication, 
property which had ceased to be his by transfer within two 
vears before adjudication may also be made to vest in the Court 
and become divisible among the creditors by an order of 
.annulment under sec 53 The annulment has the effect of 
•div esting the transferee and vesting the property again in the 
insolvent It then vests under sec 28 (2) m the Court”, 
Draupadt Bat \ Go*tnd Singh iS Is L R 93 AIR 1922 Nag 
221 65 I C 3j 4 This section renders voluntary transfers 

by the insolvent voidable and liable to be annulled by the 
Court Cf Ishar Das \ Ladha Ram 62 I C 924 (Lah ) So 
where no attempt is made to avoid it and no order of annulment 
is made, such a transfer may stand The question of validity 
■of a transfer and annulment thereof arises only after adjudica- 
tion, and prior to that the Court has no jurisdiction to go into 
that question, Mul Singh v Lakhvu Dc^i, AIR 1927 Lah 
■95 95 I C 1055 Cf i.huldm Husatn \ Ramcs ar Das, 99 
I C 524 The word "voluntarv ’ in the marginal note to (and 
wot m the bodv of) s 53 means gratuitous or without consi 
deration, Sholapur Spinning and H facing to v Pandannalh 
30 Bom L R 893 AIR 1928 Bom 341 Cf 26 Bom 765 
(773) Under this section a transfer is voidable as against the 
t ecener, Re Carter 6* Aenderdme's Contract , (1897) 1 Ch 
776, referred to in Re Gunsbourg, {19 20) 2 KB 426 (457) 
It is but meet that a receiver should be appointed 
where there is a question of annulment under this 
section , but where no receiver is appointed, sec 58 of the Act 
•operates, Comp Bhagu ant v Mumm Khan, 6 N L, R 146 
SIC 1115 

For analogous provisions sec section 42 of the English 
Bankruptcy Act, 1914, and section 53 of the T P Act Sec 
This section contrast tion 53 of this Act is wider in its scope 

<d With sec 13 T P than sec 53 of the Transfer of Property 

Act Act Under the latter section transfers 

made with the intent to defeat or delay creditors or subsequent 
transferees are made voidable at the instance of the creditors 
so defrauded, or defeated, see 39 All 95, infra Cf Ramcharan 
Lai v Basdeo Sahat, 102 I C 92 (All ) , and the new sec 53 
-of the T P Act See also Dronadula Snramulu v Ponakavira, 
45 MLJ 105 (1923) M W N 306 AIR 1923 Mad 641 

72 I C 805 Under this section no such intent is necessary 
All that is required to attract the operation of this section is 
that the transfer is not in good faith, nor for valuable consi- 
deration, and is made within tuo years of the adjudication of 
the debtor Cf Kamarttamt Atyangar v Official Receiver, 
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30 M I* J 44S (1926) MWN 419 94 I C 535 This looks 
as if a transaction not in good faith and not for valuable con 
sideration, if within two jears, is always a constructive fraud 
on the bankruptcy law The underlying principle of this is 
that one must be just before being generous Under both the 
section 53 transferees in good faith and for valuable considers 
tion are protected This section also protects transfers ‘ made 
before and m consideration of marriage” , Muhammad Habib 
ulla v Mushtaq Hussain, 39 All ,95 14 A L J 1183 37 IC 

6S4 Cf 45 M I» J 105 Considerations affecting section ^3 
of the T P Act do not apply to this section This section 
does not debar the creditor or the receiver from proceeding 
under said sec 53 of T P Act, Official Rccetier v Bishay 
Souza 23 L W 643 AIR 1926 Mad 826 95 I C 200 Cf 
Mussammat Gaura v Abdul Majid, AIR 1922 All 443 6 4 
I C 523 Transfers in good faith and for v aluable considera 
tions are protected under both the sections no doubt, but the 
onus of proof is different in the two cases Hemraj v 
l tshen 2 P L J ior 38 I C 369 t P L W 752 Under the 
Insolvencj Act it is the transferee who must show that the 


transaction was in good faith and for valuable consideration 
Mohamed Maltha v Ismail Khan 46 C L J 168 AIR 
Cal 766 104 I C 822 But when the transfer is dealt with 

under s 53 of the T P Act that is, under s 4 of this Act and 
bejond the time limit (2 jears) prescribed by the section, the 
question of onus will be the same as in an ordmarj suit «ee 
Atmaram Udhaidas’s case, infra In England a transaction 
which is bona fide and is not a mere cloak for retaining a bene 
fit to the grantor, is held good under the statute of Elizabeth 
Re Fasey Ex parte Trustees, (1923) 2 Ch 1 This section 
contemplates only a transfer prior to adjudication and not one 
subsequent thereto Hayal Muhamed v Bhaaan t Das, 26 Puoj 
E R 397 AIR 1926 Lah 146 90 I C 1037 Under the 

new sec 53 of the T P Act the provisions of that section 
will not in any waj affect the provisions of this section An 
application for an adjudication that a certain property was still 
the property of the insolvent and that no actual gift had ever 
taken place does not fall within the purview of this section 
Sobharam v I Varyam Singh 4 Lah L J 444 The Legis- 
lature b> enacting this section dul not impliedly intend te 
« deprive the debtor or the creditor o« 

Cn.l Courts .«"«! ' heir t'E 1 ’' to have transfers set aside 
bj instituting a suit before an ordinal 
tribunal within the longer period of limitation, Atmaran 1 
Udhaidas \ Dayaram, AIR 19^9 Sind 94 115 I C 33° If 

an application hereunder is time-barred, the Receiver C3ti P f< £ 
ceed under s 4 claiming within the longer period a relief which 
sec 53 of the T P Act authorises, Ibid We have alread) 
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seen under s 4 that an Insohencj Court can tr> a question 
of title raised on the basis of a transfer 11 Inch took place more 
than two vears prior to the adjudication notwithstanding the 
provisions of this section, An‘iar Khan v Mohammed Khan, 
AIR 1929 All 105 113 I C S19 

Jurisdiction of Court As the Insolvency Court is the 
onlj Court to administer an insolvent estate, it necessarily 
follows that after an adjudication order such Court is the onlj 
Court competent to set aside a transfer bj the insolvent The 
word "Court” in tins section and in the next one signifies the 
Insohencj Court exercising jurisdiction under this Act No 
other Court has the jurisdiction to annul a transfer thereunder 
Martappa Ptllat \ Raman Chcttiar 42 Mad 322 10 L W 59 
32 I C 519 That is its jurisdiction is crcfumc in the matter, .. 
tbtd So, where a transfer is annulled b> the Insolvencv Court, 
that order of annulment cannot be nullified bj means of a 
regular suit m the Civil Court, Kant z Fattma v A aratn Singh, 
24 A L J 897 AIR iQ2- All 6b , though an exparte order 
of annulment maj be «et aside b> the Insohencj Court itself 
under order IX r 13 of the C P Code, if sufficient cause is 
shown for non appearance Co^tnda Rao v Official Reccii.er, 
AIR 1927 Mad 897 103 IC 381 Vtde notes under the 

heading "the section confers no exclusive jurisdiction” at p 31, 
ante While exercising jurisdiction under this Act, the Court 
should pnmarilj follow the special provisions herein enacted, 
but that does not mean that it cannot decide questions of 
general law (as arising under sec 53 of the T P Act or under 
the personal laws of the parties) ns an ordinarj Civil Court, 
Shtkn Prasad v Aziz Ah, 44 All 71 Cf Han Chand v 
Motiram 48 All 414 , Fulkuman v hhtrode 31 C W N 503 
102 IC 1 15 There is nothing in this Act to prevent the 
creditors or the Receiver from proceeding under sec 53 of the 
Transfer of Property Act if they wish, though they have 
another remedy under the present section, Official Receiver v 
Dasttao Souza, 23 L W 643 AIR 1926 Mad 826 95 I C 

300 Where for the purposes of administration in bankruptcy 
it is not absolutely necessary to decide a question of general 
law, an Insolvency Court should not under sec 4 transgress 
the limits of this Act and usurp a jurisdiction which naturally 
belongs to the ordinary Civil Court Cf Dronadula Stramulu 
v Ponaka^tra, 45 M L J 105 18 L W 426 (1923) M W N 

306 AIR 1923 Mad 641 72 I C 805 But for the purpose 

of doing complete justice between the parties, the Court can 
go into a question not covered by this Act but triable under 
the general law , vide Hart Chand \ Motiram supra An 
Insohencj Court has jurisdiction to deal with alienations, made 
bj the debtor, of properties situated outside its local limits- 

/ 
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and such jurisdiction is not affected by the provisions or see 16 
of the C P Code, Lai] t Sahai v dbdul 
Transfer outside juris Gant, 15 OWN 2S3 12 CLJ 

diet. on ruay be onnnlled 4S2 ? Ic j6$ VlJ{ notK ^ 

the heading “Extra Territorial juris- 
diction at p 35 , ante But it has been maintained m a Nagpur 
case that a British Indian Court cannot annul a transfer 
of propertv situate in a foreign country, Draupadi v Gcnini 
-Singh, 18 N h R 93 AIR 1922 Nag 221 65 I C 334 , 
tlte Court of such foreign territory may not recognise the trans 
fer. Ibid Vide notes under the heading “Transfer" below 
The words used m the section are "may 
The power when to be annulled" and not “must be annul 
e exercised led" , therefore, the power conferred 

l>3 this section should be exercised onh 
if the circumstances of the case call for it, Bhaguant \ Jl/timm 
Khan, 6 NLR 146 8 I C 1115 The Court can excra«e 

jurisdiction hereunder only after adjudication, vtdc infra 
When an alienation is challenged as fraudulent, the Court 
cannot decline to go into the matter, Choudappa \ hatha 
Perumal, 49 Mad ,794 AIR 1936 Mad So, jo M L I 6 m 
No delegation ot f, 1 544 The Court should not 

diction delegate its powers hereunder either to 

the Receiver or to a subordinate Court 
ude, Jagannath v Lachman Das, 36 All 549 , Stmif Roulhcr\ 
Kumarappa Chetty, (1916) 2 MWN 182 35 I C 875. 

the notes at p 336, under the heading “Procedure" The 
framing of a schedule b> the Receiver docs not preclude the 
Court from cn ertaimng an application by the Recener to annul 
the transfer hereunder, Khadir Shah v Official Receiver, 
Ttnnezelly , 41 Mad , 30 As to the dut> of the Court to hold 
an investigation under this section, when invited to do so 
hhusalt Ram v Bholatmal, 37 All , 252 13 A J 270 28 I C 

57 We have seen at p 217, that an Insolvency Court has 
at times power to go behind judg 
s ° ments . 11 “ay sometimes happen that 
1 eland judgment transfers are the effect of, or founded 

on judgments of Courts , for example 
When some sort of transfer is effected in consequence 
of a reference to arbitration [ Kanaya Lai v Official 
Recener, AIR 1928 Lah 7so no I C 742], or as a result 
of compromise decree [Re Naratndas Sunderdas, AIR I9’ 6 
Sind 133 93 I C 331], a question arises whether the InsoHencv 
t-ourt can re-open such transaction , and there can be no good 
reason to hold that such transfers are immune from attack to 
bankruptcy s mpl> because the stamp of the Court has been 
obtained on them b> means of a device, ibid Vide notes and 
cases at p 319, infra 
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Requirement# of the Section In order to render this 
section applicable the following requisites must be complied 
with [see Is^ar Das v Ladha Rain, 62 I C 924] — 

(1) There should be a transfer of property 
(ti) The transfer is not made before and in consideration 
of wantage 

(in) It is not made in favour of a purchaser or incumbrancer 
in good faith and for valuable consideration 
(it) The transfer is within two years prior to the order of 
adjudication 

Those conditions are required to save a transaction from 
the mischief of this section (x) that the transferee is a 
purchaser or incumbrancer, (2) that he acted in good faith 
and (3) that there was valuable consideration, Elliot, O R v 
Subbifth 50 Mad 815 26 L \V 24S 53 M L J 742 AIR 

192- Mad 869 105 I C 138 

Application of Equity where this section does not 
apply Where the provision;, of this section do not in terms 
apply to a case for example where the question raised relates 
to the validity of consent by an heir to the will of a Maliomedan 
testator, it is quite open to the Court to proceed according to 
rules of Justice equity and good conscience. Kali C ha ran v 
Mahammad [1930] AL J 5S8 

The Section applies only upon adjudication The 
section can be put m to operation only if the transfer or is 
adjudged an insolvent So unless there is such an adjudication, 
the Insolvency Court has no jurisdiction to decide whether a 
transfer of property is liable to annulment hereunder Mul 
Smgh v Lakhmi Devi, AIR 1927 L, a h 95 95 I C 1055 

Cf Appireddi v Chtnna Appireddi 45 Mad 189 41 MLJ 

606 £6 I C 271 Kaulesuar v Bhag^an 42 I C 845 

Transfer There should be a transfer of property, 3 
mere contract to transfer cannot justify the application of this 
section Lx parte Home 54 L T 301 As to what is a transfer 
of property see sec (il (f) of this Act , Cf sec 5 of the 

T P Act , and for definition of the word ‘property see 
sec * (1) — (d) ante The property in this section must be 
such property as can vest in the receiver under sec '•S that 
is it may be property of any sort Re Carter & Kenderdme’s 
Contract (189") 1 Ch "76 So it has been held that the lease of 
a holding which cannot vest m the receiver under sec ->8 (5) is 
not within the mischief of this section Sagan Mai \ Grrraj 
Singh 39 All , 120 14ALJ 1031 38 I C 171 Transfer here 
contemplates retention of the property and not its immediate 
consumption Therefore a gift for maintenance education orf 
advancement or so forth is not within the mischief of th6 



3lS THE PROVINCLU. INSOLVENCY ACT [SEC Jj 

section, Re Player, (1885) 15 QBD 6S2 , Re Piutntr 
{1900) 2 Q B 790 This section applies to a transfer effected 
by a decree of the Court, Re Naratndas Sunderdas, AIR 1920 
Smd, 133 93 I C 331 A convejance of the estate to trustees 
for distribution is hit at by this section, Elliot, O R ' Snf>6w« 
50 Mad Sis 53 M L J 742 26 LW 248 AIR 1927 
869 ios I C 138 Transfers prior to the tune when this net 
came into force are within the scope of this section , Cf 
Ex parte Todd, 19 QBD 186 It does not matter whether 
the transfer be in respect of the entire property or a part of it , 
Bhutnatli \ Biraj Mohan. 28 C L J 536 An Indian Court 
cannot annul transfer of a property situate in a foreign temtorv 
A foreign Court may refuse to recognise such an annulment 
if made, Draupadi v Gotmd Singh, 18 NLR 93 A I » 
1922 Nag 221 65 I C 334 But see Abdul Khader v Official 

Assignee 40 Mad , 810, which has conceded the power of an 
Insohency Court to adjudicate on claims relating to properti 
outside its jurisdiction Vide also at p 163, ante When a 
creditor challenges the mortgage executed in favour of another 
creditor on the ground that it is a fictitious thing got up simply to 
prejudice the creditors, the Court must enquire into the matter, 
Khushaltram v Bholar Mai, 37 All , 252 13 A h J , 27° * 

I C 573 In order to attack a transfer as fraudulent it is n 
necessary to show that the insolvent was actually tafleww 
at the time the transfer was effected A man may commit a 
"anticipatory fraud” and effect a transfer with a t vl j W j irc 
screening his properties from his probable and possible futur 
creditors, Official Receiver, Tanjorc v Veddappa, 47 M 
431 (1924) M W N 506 20 L W 6S3 AIR 1924 • 

865 82 I C 450 Cf Steleman v Ashdown, (1742) 26 E 

688 , Thomas Pillai v Muthurama, (1910) M W N 14* 4 * . 
301 , Hossein Bhai v Haji Ismail, 5 Bom L R 255 
gratuitous transfer ma> be set aside under sec 53 of the T 
Act if the Court finds that the transfer was made with a vie 
to defraud a subsequent bona fide transferee for value, R0 
Charon v Basdco Saliat, 102 I C 92 (All ) A gift of m ° ne 
made by the insolvent a feu months before his adjudicati 
to his mistress for the purpose of purchasing a motor 
amounts to a "transfer" within the mischief of this ^ecti 
and is liable to be set aside, Ilahi Jan \ Haftkishen, 67 I 
887 (Lab) Cf Re Tankard, (1899) 2 Q B 57 68 L J « 

670, in winch a present of jewelry, furniture and money to 
furniture made by a bankrupt to a lady with whom he ' , 
intimate was set aside The expression "voluntary trans e 
is not limited to any particular form of transfer but is w ^ 
enough to cover all sorts of deuces that may be P r f c “^ »gt 
suffered by the insolvent to deprive the creditors of the tw „ 
of Jus property, hanaya Lai \ Official Rccettcr, AIR " 
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X,ali 750 no I C 742 Thus, where a charge was created 
through the instrumentality of a reference to arbitration and 
a decree was afterwards obtained on the arbitrator’s award, 
the Court held that tlic deuce was a transfer, ibid Again, a 
transfer of the insolvent's propertv under a decree passed on 
confession of judgment bv the insolvent does not cease to be 
a voluntarv transfer because evidenced by such a decree, ibid 
It has been held that, having regard to the definition of the 
expression “transfer of propertv” contained m sec 2 (1) (f) 
of this Act, a partition of joint familv property may amount 
to a transfer of property within the meaning of this section, 
Offictal Rccei cr \ Chiman Lai 31 PLR 245 123 I C 2S6 

A deed of release executed by an insolvent accompanied by 
mutation and transfer of possession is a transfer within the 
meaning of this section Amjad -lli v Mondial Tattdon , 7 O W 
Is 377 123 I C 217, and cannot be annulled if executed 

more than two vears before adjudication ibid Fide at p 316 

A Court has power to enquire into validity of a secured 
debt independently of this section or sec 54 The mere fact 
that a transfer is voluntarv and not supported by consideration 
will not justify the Insolvency Court in setting aside the 
transfer It must also be found that the transaction was 
fictitious or was a mere pretence or in other words that the 
transferee was a benawdar for the transferor, Dronadula 
Snramulu \ Pona Ka^ira Rcddt (1923) M IV N 306 18 L W 

426 45 M L J io 0 AIR 1923 Mad 641 72 I C 105 The 

transfer contemplated by this section is valid until annulled by 
the Insolvency Court, Sharfuz zamman v Sir Henry Stanyon, 
AIR 1923 Oudh, 80 "o IC 253 A transfer in favour of a 
creditor, effected by the insolvent to save himself from troubles is 
not a fraudulent one Puran Chand v Puran Chattd 75 I C 441 
A transfer was made shortly before insolvency , but no consi 
deration passed , any attempt, not bonafide, to make a show 
of passing of consideration cannot save the transaction from 
the mischief of this section, Kallun Venkataratnam v Offictal 
Receiver Godavari 18 L W 610 (1923) M W N 180 AIR 

1924 Mad 358 76 I C 1006 A mortgage bond in favour of 

a person not a creditor can be annulled under this section 
Appathorai Odayar v Official Receiver Tanjore AIR i9 2 7 
Mad 412 99 I C 683 A transfer in favour of a trustee who 
undertakes to discharge onerous duties in favour of a pur 
chaser for valuable consideration and if bonafide cannot be 
annulled hereunder Sharf uz zaman v Deputy Commissioner 
Barabanfei 11 O L J 599 AIR 1925 Oudh ->8 79 I C 888 

Transfer by transferee of Insolvent This section 
applies only when the transferor is the insolvent so a transfer / 
by the transferee of the insolvent is not within the mischief of A 
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this section and the Official Receiver is not at liberty to cancel 
it under this section See (1899) 2 Q B 57 , Sudha v Firm 
Nanakchand Daulatram, 7 Lah L J 160 26 Punj L R 214 
AIR 1925 Lah 29s 88 I C 89 , Jagannath Ayyamgat 1 

Narayan Ayyangar, 52 I C 761 Pannammal Animal v Official 
Reccuer, Ttnnevelly, 51 MLJ 228 AIR 1927 Mad 5$ 
97 I C 91S , Govtnd v Sonba, 121 I C 663 But see £x 

parte Broun , (1893) 2 QB 377 62 L J Q B 279 , Ex parte 

Norton, (1893) 2 Q B 381 62 L J Q B 457 Ex parte Green 
(1912) 3 KB 6 (11, 14) 81 LJKB 1213 Cf Hajd 

Muhamed \ Blum ant Das 26 Pun] L R 397 A I Rv ig 1 * 

Lah , 146 90 I C 1037 The fact that the insolvent’s trans- 

feree comes into Court and makes a statement that the transfer 
may be vacated does not alter the situation, $udha \ Firm 
Nanakchand, supra 

Benami transactions This section applies to a case of 
transfer and its annulment Therefore, where no annulment i> 
sought but simpty an application is made for adjudication that 
a certain property alleged to hive been gifted avvaj bj the 
insolvent was still realty his property', and in his possession 
does not fall within this section, Sobha Ram v Wary am 5ing& 
4 Lah LJ 444 But when the benamdar effects a transfer, 
perhaps this section can be invoked inasmuch as the benamdet’s 
act will be regarded as the act of the true owner, LakhPnya 
v Rai Ktshort, 20 C W N 554 

Tran if er before and in consideration of Marring® * 

A transfer before and m consideration of marriage is not within 
the mischief of this section A transfer after marriage is how 
ever liable to be avoided, Ex parte Official Receiver, (1889) 2 
Q B 57 So a transfer for a dower settled long after the 
marriage not be looked upon as a transfer “before and in 
consideration of marriage ’* Muhamad Habibtilla v Mushtaq 
Hussein, 39 All ,95 14 A L J 1183 37 I C 6S4 In order 

to be entitled to protection, the transfer must be t ft constdera 
tion of marriage the consideration of marriage should not 
however be a colourable one So where a debtor lues with a 
Woman as a man and wife, and then goes through the ccremonj 
of marnige in order to be able to call in aid this section to 
support a settlement of his property on the woman, he will get 
no protection, Columbine v Penhall, (1852), 1 Sm and G, 22 s 
Law will never permit a pre-concertcd scheme of fraudulent 
transfer though it be in the colour of a marriage settlement 
If the marriage settlement is so schemed out as to evince a 
clear attempt to defeat the creditors, it will not be entitled to 
protection, If htlmorc \ Mason (1861) 2 J 8. H , 204 , Rulmef 
v //n»fer, (iS6q) 8 Lq 46 But when this ekment of defovs- 
ance is not involved, the above principle has no application. 
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Montefrere \ Bchens, (1S6S) L R i Cq 139 . Mackintosh v 
Pogosc, (1S95), t Ch 505 A Court would set aside a marriage 
settlement when it is shown that the marriage is entered into 
and the settlement is made in furtherance of a scheme of fraud 
to which both the husband and the wife are parties, Aaiw 
\ Col erf, 15 CWN ccix (2090) , also Rc Pemnglon, (ib88) 

5 Morr, 26S , LaUu Pnya \ Rai Ktshort, 20 C W N 554 It 
seems that where the wife is innocent of fraud, the transaction 
will not be open to attach b> reason of the husband’s guilt, 
Kno n \ Cranford, (1877) 6 Ch D 29 A gift of immoveable 
property to the wife maj be a fraudulent transfer but no action 
can be taken against that property under this section It may 
be open to the creditors to file a regular suit in winch they may 
seek a declaration that the transfer is fictitious, Htnga Lai v 
JaaahiT Prosad, 5OWN 964 114 I C 126 —referred to in 

Amjad Ah v A and Lai Tandon, 123 I C 217 The mere fact 
that the transfer is in favour of a wife will not make it a 
transfer in consideraion of marriage , so a transfer by an 
insolvent within 2 years prior to his 
Gift to wife insolvency to his ntfc, not being a 

transfer made before and in considera- 
tion of manage is liable to be set aside under this section Cf 
Bhtitnath \ Btraj RIohini 28 C L J 536 49 I C 87 A pre- 

sumption arises under sec 53, T P Act, against a transfer to 
wife without consideration, which can therefore be dealt with 
under this section, see Laklnpnya v Rai Ktshort supra For 
an instance of an impeachable gift to wife see also Official 
Assignee v Btdya Soondar, 30 C L, J 428 In this case a deed 
of gift (of immoveable property) was secretly executed in 
favour of the wife, at a time when the failure of the firm of 
which the donor (husband) was a partner, was in sight, if not 
actually imminent The matter was kept secret till the firm 
had been declared insolvent , the lady never obtained posses- 
sion of the property and no convincing explanation was 
attempted to justify the transaction , held that the title did not 
pass from the donor to the donee, 1 bid But a transfer to her 

for valuable consideration stands on a different footing and does 
not suffer from any such presumption and is to be dealt with 
according to it own merits, Manappa Pillai v Raman Chettiar» 
42 Mad , 322 10 L, W 59 52 I C 519 

Transfer in favour of purchaser or incumbrancer ? 
When such transfers are in good faith and for valuable consi 
deration, they are entitled to protection [Campbell v Mtthomal 
9 SLR 65 31 I C 50] under this Act just as under the 

T P, Act, Mohamad Maltha V Ismail Khan 40 C L J 168 
AIR 1927 Cal 766 104 I C S22 Good faith’ has been 

defined in sec 3 (20) of the General Clauses Act (X of 1897) 
as follows — “A thing shall be deemed to be done in good , 
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jatlh where it is m fact done honestly, whether it is done 
negligently or not *’ The test of god 
Test of Good faith faith under the section is whether the 
lender intended that the advance should 
•fenable his debtor to carry on his business and whether he had 
reasonable grounds for believing that it would enable him to do 
so, Campbell v Mithomal, supra, 'Good faith’ cannot be in 
ferred from the mere fact that valuable consideration has been 
paid for the transaction, Gopal v Ramkrtshna, 17 NLR 69 
AIR 1921 Nag 101 62 I C 289, Narayan v Nalhu 10 
NhJ 12 AIR 1927 Nag 166 103 I C 4S6 Cf 39 Mad 
250 , also Corlett v Radcltjfe, 14 M P C C 121 , Chidambaram 
v Srtmvasa, 37 Mad 227 20CLJ 571 18CWK 541 (PC) 
though a transfer supported by consideration will naturallv 
raise a presumption of good faith in its favour, Kunjbeban V 
Madhusudan, 50 I C 117 (All ) Passing of consideration raises 
a presumption of ‘good faith* even when the transfer is W 
favour of a relation Lucas v Official Assignee, Bengal, ”4 
C VV N 418 56 I C 577 Cf Re Weihered, (1926) 1 Ch 167 
In order to prove good faith the purchaser must show an uo 
mistakable intention m the debtor to pass ownership, and an 
intention in himself to acquire it Mere transference of posses- 
sion is insufficient to give rise to any inference vvhch would 
support an intention to acquire ownership, Narayan v 
supra Vide, also under the heading “Good Faith” under s 54 
post The value of the property is always a material factor 
for the determination of the question of bona fdes, Muhammd 
Habtbttlla v Mushlaq Hussain 39 All , 95 (supra) Cl 
Bastruddm v Moktma Btbi, 22 C W N 709 44 I C 915 (Cal) 
Antecedent debts might constitute a good consideration, and 
consequently good faith Ibid Where the vendee is not m an) 
way connected with the insolvent and the transaction prim* 
facte appears not to be a colourable one and no question o» 
fraudulent preference arises by reason of the transaction taking 
place beyond 3 months before adjudication, the transfer w» l 
not be open to attack hereunder, Jshar Das v Official Receiver 
AIR 1930 Lah 135 Ignorance of the bankruptcy of the 
transferor or of the existence of unsatisfied creditors or of •j |C 
fact that property transferred was the only property of the 
insolvent, may warrant a hypothesis of good faith, S/ioIa/’i*’ 
Spinning <Sf Weaving Co v Phandhannath, 30 Bom L R 8 49 
AIR 1928 Bom 341 Where the transfer is in favour ol * 
relation who allows the transferor to 
Transfers m favour of retain possession of the transferred pro- 
near relations petty, law will impute a bad faith to 

the transferee, Palantaffpa Mttdah ' 
Official Rcccucr of Tnchtnopol) , 25 1 C 948 (Mad ) Cf ZheiJ* 
V Pattdtiram 55 I C 57 (Nag) Moreover, if that relation 
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transferee be not in a financial position to imest any money 
m the transaction, that mil raise a strong presumption as to 
the fictitious and fraudulent character thereof, Bhanjan Ram 
\ Official Rccencr, 26 Pun] 1 , R 513 AIR 1926 Lah 621 
99 I C 708 The circumstance that the transferee was the 
bankrupt's wife with knowledge of the husband's financial 
•embarrassment is not sufficient to taint her with bad faith, 
Official Assignee v Annapurnaammal 14 H L T 150 20 I C 
901 , Basiruddtn v MoLinta Btbi supra Where an insolvent 
transfers all his properties to one creditor solelj for a past debt, 
without providing for his other creditors, b> means of an 
ante-dated document and the transferee, happening to be a 
relation of the insolvent, takes the transfer with knowledge of 
all the circumstances the transaction is open to attack here 
under Cf Official Assignee v Moidcen Ro* ether 50 Mad, 
948 (a case under the Presidencj Act) , also Kallurt Venkata 
ratnam v Official Recer er (1923) M W N 780 18 L W 810 

AIR 1924 Mad 358 76 I C 1006 If the transaction is not 
a cloak to retain a benefit for the debtor mere cognisance of 
the bankruptcy will not be sufficient to negative the bona fides 
of the purchaser Kamtnikumar v Hiralal 23 C W N 769 
Cf Re Fasey Ex Parte Trustees (1923) 2 Ch 1 A purchase 
for value not made m good faith 1 e where the purchaser is 
pnvj to the fraudulent intention of defeating and delaying 
creditors is bad Re M add ever, (1884) 27 Ch D 523 Where 
an insolv ent executes a deed of gift only four days before filing 
his schedule of insolvency, fraud may reasonably be suspected, 
Hussami v Muhammad Zamir 74 I C 802 Likewise, a norm 
nal sale shortly before bankruptcy was held voidable for want 
of good faith, see Kallurt Venkataraman v Official Receiver, 
<1923) M W N 780 18 L W 610 AIR 1924 Mad 358 

76 I C X006 A transfer though supported by consideration 
is not m good faith where its effect is to secret a fairly large 
part of the insolvent estate Ramasuam v Official Receiver 
50MLJ 448 (1926) MWN 419 23 LW 734 AIR 

1926 Mad 672 94 I C 535 Such 

Good faith on whose good faith must be present in the trans 
P art feree whether there is good faith or not 

in the transferor see Mackintosh v 
Pogose, {1895) 1 Ch 505 Lord Hatherley in Butcher v Stead 
L R 7 ff L 839 thus observed I think the Legisl'a 
ture (1 e of the English Bankruptcy Act) intended to saj that 
if jou, the debtor, for the purpose of evading the operation 
of the Bankruptcy Law and in order to give fraudulent pre 
ference make this pajment or discharge it shall be wholly 
done awaj with except in cases where the person jou have 
favoured is whollj ignorant of jour intention to favour htm ’ 
A similar view was also taken in a Madras case Gopal v Ban h 



324 THE PROVINCIAL INSOLVENCY ACT "[SEC 53 

of Madras, 16 Mad 397 3 ML J 197 See also under sec 

turn 54, post Also Cf Golden v Gtllam,hR 20 Ch D 359, 
Mottlal v Uttam, 13 Bom 4345 Wood v Dixte, 7 QB S9’ 
So, it has been maintained that if monej is raised b\ an 
insolvent by pledging property for the purpose of pajing credi 
tors, whatever may be the view of the mortgagor in pajing the 
creditors if the mortgagee acts bona fide, the transaction voull 
be valid against the Official Receiver, Jankt Ram \ Official 
Recener, Coimbatore, 7S I C 16 Where the transaction is 
between close relations, law maj assume that the transferee 
was actuated by motive to assist the transferor , and therefore 
was a privy to lus fraudulent scheme Cf Chidantlaram 
Chettuir v Samt Atyer, 30 Mad 6 The language of the sec 
tion deserves a passing notice It should not be lost sight of 
that the expression “transfer made m good faith etc ” natur 
all} implies the necessity of good faith in the maker of the 
transfer 1 e the transferor but the decided cases both here 
and abroad insist on good faith in the transferee whatever might 
be the motive of the transferor The reason for this pcrsisteno 
is perhaps the consideration that the annulment of a transfer 
inflicts no penalty on the transferor but on the transferee who 
ought not to be punished for the malafides of the former if he 
was no party thereto If these decided cases corrcctlj represent 
the law, the language of this section is undoubtcdlj faultv 
But having regard to the policj of the Act which requires good 
faith in the bankrupt from start to finish as a condition pre- 
cedent to his obtaining the benefits of the Act, we are apt to 
think that the Legislature has advisedly exacted good fa»th 
from the transferor, inasmuch as such good faith in him coupled 
with valuable consideration precludes all possibility of bad 
faith in the transferee , at anj rate, excludes such bad 
faith from the domain of practical politics 

The words “in favour of” indicate that the purchaser or 
the incumbrancer need not be immediate alienees of the debtor 
In rc Slobodmsky (1903) 2KB 517 

As to the meaning of “purchaser” see Hancc v Harding, 

20 QBD 732 (737) , sec also Rc Popt, 
Purchaser (190S) 2 KB 169 77 Lj kl! 

It applies to an> case where there is a 
quid Pro quo, (one thing for another), Ibtd The word is not 
here used in the literal sense of a buyer it means a person who 
has given valuable consideration, Official Recencr of Trichinc 
poly \ Somasundaram, 30 M L J 415 34 I C 60 •• The word 

purchaser” is used here m the wider sense conimonl} g*' cn 
to that term m English I aw aiul not in the mercantile sense 
f a person who has bought something b> a contract of p« r 
chase and sale The word here includes a “trustee,” SharJ » 
saman v Deputy Commissioner, Bara Batik 1, it O LJ 
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AIR 1925 Oudh 2S 79 I C 8SS , Sharf-uz zaman v Henry 
Slanion 25 O C 291 AIR 1923 Oudh 80 70 I C 253 , 
Rc Parr\, Exp Salantoit, (1904) 1 K B 129 In order to 
constitute a person a purchaser it is not necessarj tint either 
monev or physical propertj must be given by him. Re Pope, 
suPra But see Elliot \ hopprupu Subtah, 26 L W 248 105 

I C 138 The word “incumbrancer” ma> justify a conclusion 
that a transfer of am interest in the propertj is contemplated 
in this section The term is undoubtedly \ erj wide 

For the definition of “consideration”, see sec 2 (d) of the 
Indian Contract Act As to what may 
\ alnable consideration be said to be \ aluable consideration see 

Currie v Mua, LR 10 E\ch 102 , 
Ex parle Hillman, 10 Ch D 622 40 L T 17S , II alher v 

Durrotis, 1 Ath 93 , Re Pope, 77 L j K B 767, {supra) “A 
i aluable consideration maj consist cither in some right, 
interest, profit or benefit accruing to one partj or some for- 
bearance, detriment, loss or responsibility given, suffered or 
undertaken bj the other,” Cttrru v Mtsa supra See also 
the following cases, Mahamadunntssa Begum v Bachelor, 29 
Bom 428 Ashidbai v Ibdulla 31 Bom 271 , 11 1 gan v E S 
J- Lift Assurance, <1909) 1 Ch 291 , Re Wethered, (1926) 

1 Ch 167 A lease granted bj the insolvent of Ins property 
at a reasonable rent is a valid transaction, and is not open 
to annulment under this section, Desraj v Sagar Mai, All 
\j7 j-> ALJ 1064, 31 I C 716 The word “and” between 

Wood faith and 1 aluable consideration shows that both the 
■conditions should be fulfilled , so, where a transaction is partly 
*— -^for valuable consideration and is partly with a fraudulent intent, 
Jt is open to attack, Chithambaram v Sami Aiyyar, 30 Mad 6 , 
Palaniappa v Official Receiver, Tncliinopoly , 25 IC 948 
Antecedent debts might constitute a good consideration for a 
•convejance sought to be impugned under this section, Basn- 
uddin v Mokima Bibt 22 CWN 709 44 I C 915 Pnma 

jacie 'old debts’ are good consideration, into the adequacy of 
which the Court will not enter, Kunja Behan v Madhu Sodan, 
50 I C n 7 (All ) Money genuinely paid in discharge of 
genuine debts will stand the alienee in the shoes of the person 
paid off, Ramasuamt Atyangar v Official Receizer, Coimbatore, 
50 ML J 448 23 L W 734 (1926) M \V N 419 AIR 

1926 Mad 672 94 I C 535 Where a son settles his property 
on the father in consideration of the latter maintaining him 
and his wife and children, the Court will consider whether it 
is a bona fide transaction for saving the property from the 
insolvent himself and for preventing him for ruining his family 
and children or it is a mere contrivance to screen his properties 
from the reach of future creditors If it is of the former des-'* 
cription it will be a perfectly good one , otherwise, the C< 
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will be justified in looking upon it as a fraudulent one, Officu I 
Receiver v Vedappa Mudaltar, 47 MLJ 431 (1924) M VI ^ 
508 20 L W 683 AIR 1924 Mad 865 62 I C 450 K 

transfer by a debtor of most of his properties to a few of bis 
creditors for distribution among all the creditors pro tala is 
a transfer in good faith and for valuable consideration and 
therefore not voidable, Official Receiver of Trtchtnopoly v 
Somasundaram , 30 AIL J 415 34 I C 602 A transfer to a 

creditor in consideration of his past debts is not within the 
mischief of this section, though it may be liable to attach 
under sec 54 if falling within the three months’ limit, Official 
Receiver v Lachmt Bat, AIR 1926 Sind 140 92 I C 5 

The reason for this view is that 111 absence of any statutory 
limitations imposed bv the Bankruptcy law, the creditor is as 
much at liberty to secure the repaj ment of his debts bj $ur c ™J 
intelligence as bj accepting a voluntary preference provided 
he goes no further than what is necessary to serve his own pur 
pose, Ibid A transfer for dower is a transfer for valuable 
consideration, Muhammad Hpbibulla v Mushlaq Hussatn 9 
All 95 14 A L J 1x83 37 I C 684 , Umrad Degam v Ahamci 
Alt, 11 A L J 614 20 I C 641 , and is not to be declared 

fraudulent, Nasimmunntssa v Abdul Kadir, 20 O C 295 43 
I C 280 A responsibility to discharge onerous work taken 
upon himself by a person to whom properties are transferred 
in consideration of his taking such responsibility , falls within 
the egression “valuable consideration,” Sharfuz Zaman \ 
Deputy Commissioner, Bara Bank 1, (supra) The question 0 
proof of a debt under see 33 is different from the question 01 
annulling a mortgage under this section, Jugalpada v Gancsh 
44 I C 108 A fraudulent conveyance ma> assume vanou> 
shapes Thus, where a bankrupt with the object of removing 
his assets out of the reach of his creditors, floats a limited com 
panj and transfers all his assets to it in lieu of a few snares 
in it, the transaction may fall within the scope of this section 
Re Fascy Ex parte Trustees, (1923) 2 Ch 1 A surrender 0 
karsha holdings in favour of the Ian 
Surrender of karsha lord bj an insolvent raiyal cannot 
holdings supported as being for valuable con 

sideration because the transaction wou 
relieve the ratyat of further liability for future rents, Mohanw 
Maltha v Ismail Khan, 46 C L J 168 AIR 1927 Cal 7®® 
104 I C S22 

Voidable The repealed Act contained the word ' void . 
which was strictlj construed m certain cases and the who 
transfer used to be considered as tPso facto void, Bhutnath ^ 
Birajmohint 2S C L J 536 49 I C 87 Cf also 
Das v Me I cod 26 Bom , 765 , and in other it was interpreted 
ns merclj voidable , sec the following cases, Abdul v Off* 13 
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Assignee of Madras, (1919) M \V N 247 » Official Receiver of 
Trtchonopoly \ Somasundaram 34 I C 602 30 M L J 4*5 » 

Martappa \ Raman Chcltiyar, infra , Ussam Kassim v Palat, 
3S I C 231 , Santaranarayana \ (1918) M W N 487 

35 ML] 296 S L W 2S1 49 I C 283 The Legislature 

has accepted this latter new and obviated all control ersy by 
using the word “voidable” For distinction between “void*' 
and “voidable,” see /angilal \ Ladti Ram, 1919 Pat , 105 
(F B ) “That which is void can be treated as nonexistent 
and of no binding force and effect, but that which is merely 
voidable is valid and binding until it is declared to be invalid 
b\ a competent tribunal/’ Ibid The transfer being simply 
tollable stands good till a\ oided at the instance of the Receiver, 
Martappa v Raman Chettiiar 42 Mad, 322 xo LW 59 
52 I C 519, relying on Sharf tiz Faman v Henry Slanyon, 25 
O C 291 AIR 1923 Oudli So 70 I C 253 See also 

Palamandt Chetty \ Ippavu Chclhyar, 30 ML J 565 , 
Subrahmama \ Muthia Chcttiyar 41 Mad , 612 (F B ) , Hart 
Chand \ Motiram, 48 All 414 24 A L J 495 94 I C 429 

See also Official Receiver, Coimbatore v Palants 1 <11111, 4S Mad , 
750 (1925) M W \ 672 49 M L J 203 AIR 1925 Mad 
1051 SS I C 934, Ismatljce v Manghanmal 5 SLR 80 
12 I C 622 As the transaction is onl\ \01dable and not void, 
the effect is that the mortgagee is not without his remedy 
against the mortgagor, Ibid Therefore, he can proceed with 
his mortgage suit against the mortgagor in the ordinary Civil 
Court, Ibid The transfer is voidable against the Receiver and 
is not necessarily voidable as against all persons Therefore, 
where neither the Receiver nor the Insolvency Court challenges 
such a transfer, a prior gratuitous transferee from insolvent has 
no locus standi to challenge the transfer, Ram Charan v 
Basdeo Sahai, AIR 1927 All 731 102 I C 92 Cf Slieonath 

Smgh v Munshi Ram, 42 All , 433 18 A L J 449 55 I C 

941 , Shiam Sump v Nand Ram, 43 All , 555 19 A L J 511 

63 I C 366 . 

In deciding whether a mortgage is voidable under this 
section it is not necessary for a Court to consider whether it is 
invalid as contravening the provisions of sec 59 of the T P 
Act as to attestation, registrat on etc , Anantaram v Yussufjt 
Omar, 36 I C 903 31MLJ 133 The transfer is voidable 
only, from the. date. when, thft uceutex's. tjfJ/v. acmuies-, that. vs., 
to say, the commencement of the 
to K po S 's«"on“«n“ss'’thj >“»1' proceeding A purchaser 

sale is annulled lor value from a beneficiary under the 

settlement before that date has a good 
title against the receiver, Rc Carter & Kendertne, (1897) x Ch. 
776 , see also Re Holden, (1887) 20 Q B D 43 So, the effect 
is that so long as the sale is not annulled, the receiver has^ 
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will be justified in looking upon it as a fraudulent one, Oficu 
Receiver v Vedappa Mtidahat, 47 M L J 431 (1924) M \\ N 
508 20 L W 683 AIR 1924 Mad 865 82 I C 45° ^ 

transfer by a debtor of most of his properties to a fen of ks 
creditors for distribution among all the creditors Pro rah 1$ 
a transfer in good faith and for valuable consideration and 
therefore not voidable, Offictal Receiver of TrtchtnoPoly \ 
Somasundaram, 30 M L J 415 34 I C 602 A transfer to a 

creditor in consideration of his past debts is not within the 
mischief of this section, though it may be liable to attack 
under sec 54 if falling within, the three months’ limit, Official 
Receiver v Lachmx Bat, AIR 1926 Sind 140 92 I C t 

The reason for this view is that in absence of an> statutory 
limitations imposed by the Bankruptcy law , the creditor is as 
much at liberty to secure the repay ment of his debts by superior 
intelligence as by accepting a voluntary preference provided 
be goes no further than what is necessary to serve his own pur 
pose, Ibid A transfer for dower is a transfer for valuable 
consideration, ilftWtammad Hpbibidla v Mushlaq Hussain, .>9 
All 95 14 A L J 1183 37 I C 684 , Umrad Begam v Aha”itd 
Alt, 11 ALJ 614 20 I C 641 , and is not to be declared 

fraudulent, Nasimmunmssa v Abdul Kadtr, 20 0 C 295 43 
I C 280 A responsibility to discharge onerous work taken 
upon himself by a person to whom properties are transferred 
m consideration of ins taking such responsibility, falls within 
the depression “valuable consideration,” Sharfuz Zaman \ 
Deputy Commissioner, Bara Banki, (supra) The question 01 
proof of a debt under sec 33 is different from the question 01 
annulling a mortgage under this section, Jugalpada v Canon 
44 I C 108 A fraudulent conveyance may assume vanous 
shapes Thus, where a bankrupt with the object of removing 
his assets out of the reach of his creditors, floats a limited com 
pany and transfers all lus assets to it m lieu of a few shares 
in it, the transaction may fall vvitlun the scope of this section 
Re Fasey Zx parte Trustees, {1923) 2 Ch 1 A surrender 0 
karsha holdings in favour of the lan 
Surrender of Larsha lord by an insolvent raiyat cannot t>e 
holdings supported as being for valuable 00 J 1 , 

suieration because the transaction woul 
relieve the rati at of further liability for future rents Mohame 
Maltha \ Ismail Khan, 46 C L J 168 AIR 1927 Cal 760 
104 I C 822 

Votdnble Tiic repealed Act contained the word “void * 
which was strictly construed in certain eases and the whole 
transfer used to be considered as tpso facto void, Bhutnath v 
Bnajmohim 2S CLJ 536 49 I C S7 Cf also Montnc*** 
Das v Me l eod, 26 Bom , 765 , and m other it was interpret 
ns merely vcidabfc , see the following cases, Abdul v Ofp** 1 
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Assignee of Madras, (1019) MWN 247 , Official Receiver of 
Tnchonopoly v Somasundarani 34 I C 602 30 M L J 4 T 5 * 

Manafipa v Raman Chettiyar, infra Ussam Kassnn v Palat, 
3S I C 231 , SaMlaranarayana v Alagin, (191S) M W N 4S7 
35 II L J 296 S L W 2S1 49 I C 2S3 The Legislature 

has accepted this latter view and obviated all controversy by 
using the word “voidable” For distinction between “void” 
and "voidable,” see Jangilal \ Ladu Ram 1919 PM > I0 5 
(F B 1 “That which is void can be treated as non existent 
and of no binding force and effect, but that which is merely 
voidable is valid and binding until it is declared to be invalid 
by a competent tribunal," /bid The transfer being simply 
voidable stands good till avoided at the instance of the Receiver, 
Martappa \ Raman Chetttiar 42 Mad, 322 10 LW 59 

52 I C 519, relying on Sharf uz Zaman \ Henry Stanyon, 25 
O C 291 AIR 1923 Oudh So 70 I C 253 See also 
Palatitandi Chctiy v Appavtt Cheltiyar, 30 M L J 565, 
Subrahmanta v Mutlna Cheltiyar, 41 Mad , 612 (F B ) , Han 
Chand \ Mottram, 48 All 414 24 A L J 495 94 I C 429 

See also Official Receiver, Coimbatore v Palants^ami, 4S Mad , 
750 (1925) M W N 672 49 M L J 203 AIR 1925 Mad 
1051 88 I C 934 , Ismatljee v Manghanmal 5 SLR 80 
12 I C 622 As the transaction is only voidable and not void, 
the effect is that the mortgagee is not without his remedy 
against the mortgagor, Ibid Therefore, he can proceed with 
his mortgage suit against the mortgagor in the ordinary Civil 
Court, Ibid The transfer is voidable against the Receiver and 
is not necessarily voidable as against all persons Therefore, 
where neither the Receiver nor the Insolvency Court challenges 
such a transfer, a prior gratuitous transferee from insolvent has 
no locus standi to challenge the transfer, Ram Charan v. 
Basdeo Sahai, AIR 1927 All 731 102 I C 92 Cf Sheonath 

Singh v Munshi Ram, 42 All , 433 18 A L J 449 55 I C 

941 , Shiam Sump v Nand Ram, 43 All , 555 19 A L J 31 1 

63 I C 366 . 


In deciding whether a mortgage is voidable under this 
section it is not necessary for a Court to consider whether it is 
invalid as contravening the provisions of sec 59 of the T P 
Act as to attestation, registraton etc , A nan tar am v Yussufp 


Omar, 36 I C 903 31 II L J 133 The transfer is voidable 

tmr> 'nvnn »«: fuhe vVnen t’ne receiver's tifle accrues, that is, 
Keceiver ha, no „ght & the commencement of the 

to possession unless the insolvency proceeding A purchaser 
sale is annulled for value from a beneficiary under the 

settlement before that date has a good 
title against the receiver, Re Carter &• Kendenne, (1897) 1 Ch 
776 , see also Re Holden, (1887) 20 Q B D 43 So, the effect 
is that so long as the sale is not annulled, the receiver has 
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no right to get into possession of the propem , .V \ S Chtlly 
Arm \ Bailiff of District Court, 4 Bur LJ 56 AIR 15’J 
Rang 224 89 I C 61 

Position of Transferee redeeming a prior mortgage S 
A transferee pajing off a prior mortgage on the transferred 
propem steps in the shoes of such prior mortgagee and i‘ 
entitled to be entered as a scheduled creditor to the extent 
of the redemption moncj c\en though the transfer in A 
fa\our is annulled as fraudulent under this section, Ramp rani 
\ JasLaram, AIR 1925 Xag 73 :i XLR 21 82 I C 

489 Cf 76 I C 1006 But where the transferee miW> 
pavment to a pnor mortgagee pending the msoUcncj r ro " 
ceedings his payment will not be deemed bona fide and he will 
not be entitled to the benefit of the abo\e pnnciplc, K olAn 
I enkataratnam v Official Recci cr, Godazert District, (19" ' 
M \\ N ~8o 18 L \\ 610 I ide also Jagaitnath \ NaraiarJ 

52 I C 761 (Mad ) 

Who is to make the application The transfer is 
alle against the Receiver so lie is the proper person to imiK3cn 
the fraudulent transfer bv the insolvent, 1 alji v Abdul 12 
C LJ 452 *5 C W \ 253 (2^6) It is the Receiver alone 

and not the creditor who can move the Court for annulmirt 

of such a transfer, Ram Sitndar \ Ramchartl, 5: Cal , 66^ 
AIR 1924 Cal S27 79 I C 326 , Dasanh Dai v Aaw/if 'A' 

46 All , S04 23 A L J 792 S9 I C 357 , see also Ishar P ** 

\ Ladha Ram , 62 I C 924 (Ball ) , Panna Atiaiilanara )& r3 ' 
Ram Subba 47 Mad , 673 iS B W $57 A I R 1924 Mad 
'45 Ifftrcddi v Ipfiircddt 45 Mad, 189 41 AIL J 600 

(1921) M1VN S16 14 B W 6 iq AIR 19=2 Mad, 24$ 

66 I C 2~i , Jltabba ImI \ Shi b Charan, 30 All , ' 

MartaRfa Ptllai v Raman Clicltiar, 42 Mad , 322 10 B W 5° 

52 I C 519 A previous gratuitous transferee has no right to 
clnllenge the validitv of a transfer hereunder, sec Ram Char 3 '' 
\ Dasdco Sahai cited nt p 327, ante A proceeding to irtni“ 
a transfer under this section is to he taken in the name of tW 
Receiver, haulcs-aar v llha ion, 42 I C 845 ‘ \11 ) , A 
Procedure where no t Jl/afttdr Dank, 52 I C iSS If 1,0 
Rectner m appointed receiver be appointed or if the receiver 
or "here Reccner re- refuses to interfere, then of course a 
mrs o net creditor can proceed m the matter with 

the leave of the Court Lntil however the Receiver has re- 
fused or declined to act no one else is entitled to do so, JlemrJj 
\ Ramktshen, 2 Pat Bj ioi (1017) Pat 303 3S I C 3$9 ’ 
wre also rx Parte Rearsley (18^) 17 Q B D 1 . / x t 3 *" 
Moore, 2 Q11D 517 , Rose v Duckett, 2 K B D 44° 
Ordiwanh, annulment of a fraudulent transfer cannot <* 
ot the instance of a creditor (except in the cases 0! 
won apjwmtmcnt or nonintervention of the Receiver), bn* 
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onlv on the motion of tlic Receiver, proceedings King 
taken in his name, Bansi I^ol \ RangilaJ, 6 NLJ 4; io 
N'lR Sa AIR (IQ23) Nag 07 72 I C 41P . STrth Sfircliil 
\ Gtrdhart Lai, AIR 1024 Nag ytii , ;S I C 140, Dar\a 1 
Stngli \ Kunj I al, AIR 1034 I.ah «,«;% 75 1 C oov 

rirthinath \ ijashc<*ar \ath, 69 I C 403 Hut this should 
not be taken as an absolute or inflexible rule that 110 one el«t can 
set the law in motion, Panai v hunj Lai, supra 

Ananthanarayana \ Sankaranara\ana, 4“ Mail , O73 18 I. W 

S57 AIR 1924 Mad 345 "Q IC tos (<n/*rai Kec now 
see 54A below If the Recencr’s application is dismissed and 
he does not further proceed, a creditor can pursue it m appeal 
C ho-* dap pa \ Kalha perianal, 40 Mad , 704 \ I R jq,* 

Mad, 80 r 50 MLJ 602 qb IC 044 Cf last India 
Ctgareltc Mfg Co \ Ananda Mohan, 24 C \\ \ 401 The 
appeal should however be cvrried on by the creihtor as re- 
presentative of the general hodv of creditors, 49 Mad , 794 
{supra) It being for the Receiver to take action under this 
section it is not competent for the Court, bv the same order 
adjudicating the insolvent to order cancellation of a -ale by 
the insolvent, Appireddt v Appireddi, 45 Mad , 189 {supra ) 
Generally, no proceeding should be commenced until after the 
appointment of tlic Receiver, Kaulcshar % Bha'uan supra 
Manappa Ptllai \ Raman Lhetttar, 42 Mad , 422 io L W 59 ’ 
52 I C 591 An ad interim receiver, who is inferior to a regular 
receiver cannot take proceedings hereunder So it necessarily 
follows that an order as to the validity of a transaction passed 
while the estate is in the hands of an ad interim Receiver 1S 
not res judicata against the regular Receiver and will not debar 
him from making an application under this section, Ram Saran 
blander \ Shna Prasad, 58 I C 783 (Pat ) As it is the receiver 
who takes the initiatory steps to have a fraudulent transfer 
annulled, it is desirable that he should be a gentleman Q f 
some legal training Cf Kttnja Behan v Madhu S odan, 50 
IC 117 "It is the duty of the Insolvency Court to be astute 
to look after the Insolvency proceedings so as to ascertain 
whether anything can be saved for the creditors But when 
a Receiver is appointed and he is a gentleman of legal training 
it is better to leave him to take the initiatory steps to get \01d- 
ifiViV or fnzCidatenC Crsnsfors armnbtcA,” AW 

Within two years Prior to the amendment of 1930 
(tide the Footnote at p 3 r 2, an order of adjudication 
was held to relate back to and take effect from the date of the 
f>f«enlafi0n of the insolvency’ petition under sec 28 (7), and 
therefore the tao 'tears were to be computed with reference to 
the saul date of ‘presentation’, Rakhal Chandra v Shudhtndra 
46 Cal 991 24 CWN 172 52 I C 747 UM Cf Ameena 

Khatum V Nafar Chandra Pal Choudhury, 45 I C 180 (Cal ) 
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It was said that the words “the transferor is adjudged 
insolvent” in the section meant "the adjudication of msohercv 
against the transferor takes effect,” and not “the order c 
adjudication is passed,” Sankaranarayana v Alagtrt, 35 MLJ 
296 (zgxS) MWN 4S7 24 MLT 149 8 LW 2S1 4: 

I C 2S3 , Rachatnadugti \ Rangtah v Appajt Rao, 50 Mad 
300 51 MLJ 719 (1926) M \V N 972 AIR i9' , » 'k 

163 99 I C 241 , S«»u/jfldri I enLala A r nrasa3va v Official Rt 
ccuct, Gadaiery (1927) M \V N 429 (1927) M W N 7°’ * 

MLJ 136 26 LW 61 AIR 1927 Mad S26 104 I C M 
Sheonath \ Munshtram, 42 All 433 18 ALJ 449 * 

IC 941 , Bitag unit \ Mttntm Khan, 6 NLR 146 8 I C 
1 1 15 (1116) But this view was not accepted bj the Bombn 
High Court, according to which the two 3 ears’ he. 

was to be calculated from the date c 
www °L R 2fi}“ adjudication order , therefore a t«K 

able PP fer bejond two 3 ears of that date 

though within 2 3 ears of the date c 
presentation of the petition would not be within the 
of this section, \agin das \ Gordhandas, 49 Bom 740 2700-1 
L R 967 AIR 192S Bom 480 88 I C 941 A similar Wj 
seems to have been taken also b\ the Allahabad High yoen 
Hanchand \ Motiram, 48 All 414 24 ALJ 495 . 

1926 All 470 94 I C 429 The view of the Lahore Hi? 

Court in this matter accorded with that of Bombnv, 

Muhammad \ Panna Ram, AIR 1924 Lah 374 7 3 i C 1 j 
— approving JoLan Singh v Deputy Commissioner, ty abJ 
23 I C 924 (Oudh) A recent Full Bench decision of ya 
(Lahore) High Court has held that sec 28 (7) of the Act 00^ 
not control this section see Hem Raj \ Knshen I al, *T 5 
106 29 Punj LR 446 AIR igjS Lah 361 m * _ L . 
(F B ) The Chief Court of hind and Rangoon High '-Oiy 
too following the Bombiv and Lahore Courts refund ^ 
import the doctrine of ‘relation back” in this section and ne 
that the date of adjudication and not that of presentation: 
the msolvencv petition is the terminus a quo for the purp*** 
of computing the period of limitation prescribed bj the sectio^ 
Official Receiver \ Tirathdas, AIR 1927 Sind 66 9" j _ 
321 , At mar am v Da\aram, AIR 1929 Sind 94 I, S 1 e 
V^o , Mating Pc v Maung Po 6 Rangoon, 193 AIR 10 , 
Rang 14 S no I C 361 Tor the reason of this view , Tt 
the observations m Ghulam Mahomed \ Panna Ram, **'» 
Thus, there was a conflict of autliont3 as to whether 
Ifrmmtu a 4110 for the calculation of the period of ' %c3 » 
should be the date of the order of adjudication or the date 
the presentation of the m^olvencj petition and we sugge' 
for legislative interference ill the matter Hit legislature ( 
now, acccj ting the Calcutta view, provided that the If rtm' IJ 
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a quo should be the date of the presentation of the insolvency 
petition This view better accords with the policy underlying 
the Act , the contrary’ view encourages a report to subterfuges 
to defer the order of adjudication 

The two years’ time must not however be determined with 
reference to the date of presentation of the petition of insolvency 
in a wrong Court, as sec 14 of the Indian Limitation Act can- 
not be invoked for this purpose, Mahommad MaraiLLar v 
Official Recener of Ttnnexelh, (1017) MWN 103 ; LW 

123 3 LW 123 36 I C S28 We, however, feel inclined to 

say that the effect of the amended section 29 of the Limitation 
Act is to supersede this case It seems that the date of 
actual presentation will be the starting point of calculation 
and not the date when the petition is put in form by supplying 
the omissions as to Court fees and signatures etc and is regis 
tered as the insolvent should not be allowed to take advantage 
of his own omissions and laches 

Article i8r of the Limitation Act does not govern applica 
tions under this Act, see (1920) M W N 
Limitation Ixv (65) , Daryal Singh v Kunjlal, 

AIR 1924 Lah S53 75 I C 995 » 

Ramos uamtah v Subrantania, AIR 1925 Mad 172 79 I C 

443, following Duraiy}a Solagyan v I enkatarama, 12 LW 
535 60 I C 123 Also see under “Limitation”, post 

Transfer more than two years old Under the old 
Act of 1907 an Insolvency Court had no power to decide 
questions of general law but had to confine itself within the 
four corners of this Act, with the result that it could not deal 
with a transfer more than two years old and the remedy of a 
creditor in such a case was to institute a suit under sec 53 of 
the P T Act, Gaura v Abdul Majid, AIR 1922 All 443 
64 I C 523 , but now sec 4 has conferred wider powers upon 
the Insolvency Court and has enabled it to launch into investi- 
gations foreign to this Act, see Shtkrt Prasad v Aziz Ah, 44 
All, 71 10 ALJ 862 63 I C 601, Anwar Khan v 

Mohammad Khan, 51 All 550 (1929) ALJ 155 27 A L J 

155 AIR 1929 All 505 113 I C 819 (F B ) , Maida Ram 

v Jagannath, AIR 1930 Lah 180 123 I C 539 Vide also 

under the heading “Jurisdiction of Court” at p 315 Ss 51 
to 55 of the Act do not restrict or purport to restrict the wide 
jurisdiction conferred by s 4 (1) of the Act, Anvar Khan’s 
case, supra “The fact that the application as one under sec 53 
is time-barred does not prevent the Official Receiver from 
having recourse to sec 4 " Official Receiver Tirathdas v 
Meuaram, AIR 1927 Sind, 66 97 I C 321 Therefore, 

now, if a transfer be more than two y’ears prior to bankruptcy^ 
and therefore not within the mischief of this section, it will be 
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competent for the Receiver to ash the Insolvency Court to 
adjudicate upon the validity of the transfer in accordance with 
the provisions of section 5J of the Transfer of Property Act 
and the Insohencj Court will be entitled bv virtue of sec 4 
to assume jurisdiction to trj the matter treating the Receivers 
application as a regular suit, Hart Chand v ftlohram 4S All 
414 ^ A LJ 495 AIR 1926 All 470 94 I C 429 
also Kochu Mahomed v Sankaralinga 40 M L J 219 62 I C 
405 But if the Court declines to pronounce on the valid tv 
of the transfer, it will not operate as res judicata and a regular 
suit will not be barred. Gaura \ Abdul Majid, supra The 
power of embarking on an enquirv under sec 4 is however 
discretionarj and where the Court finds that proceeding under 
this section cannot be taken because of limitation, it mav 
111 the exercise of its discretion instead of launching into aa 
enqutrj under see 4 relegate the parties to a regular suit 
Viirn/»<i honar v Official Rcccncr, (19J0) M WN 4 0 
According to «ome view section 4 does not give the Insolvent 
Court a wider power than that which is contained m tins 
section to annul transfers and therefore a deed of release 
executed more than two jears before the adjudication cannot 
be set aside Amjad Alt \ hand Lai 7 OWN 377 AIR 
1030 Oudh 314 123 I C 217 Having regard to the opening 

reservations of sec 4 much can be said in favour of this view 
Read the illuminating judgment of Sen J in An*ar Khan \ 
Mohammad Khan supra Read also 3 verj learned article ut 
AIR 1930 Journal at pp 1518 Cf Ihngalal v Joualit 
5 OWN 964 114 I C 126 As to whether the two jears 

prescribed bj the section should be reckoned from the date 01 
filing the insolvencv petition in the proper, and not hi a f£IB £ 
Court ride supra 

Remedy in cases of old transactions Where * 
transaction is several jears old the Court can adopt tie 
procedure recommended bj Hart Chand v Moltram, 
or can direct the creditor to pursue his remedj bj a rifm ,ir 
suit under v t c 51 T I* Act, sec Gaura v Abdul Majid, si P rs 
1 ide also Anuar Khan \ Mohammad, cited at p 33 * 

Burden of Proof The person imjieaching the tran'i 
tton is onlj to prove that it took place within two jears 0! c 
insolvencv of the transferor, and when this has been done * e 
onus is shifted on to the transferee to establish the I era / * 
and good consideration of the transaction which he w** -1 
maintain Hcmraj v Ramkishr n 3 P I J 101 x P I W 
jS I C 469 HanStlal \ Ranglal 19 N I R j2 \ I 1 
Nag o** 71 I C 41R The sett 1 >11 casts a licavv lu 1 ^ 

the transferee to prove Ins fona files Itmaram l r l 
Dnaram AIR tg’g Sind 0} 11 5 I C Vt* 5 * 

Kao v Hitalal AIR igas \ ig -» s Sj I C 1 



Sec s ] the pro'inchl in<olvenc\ vct v* 1 

faith ami valuable consideration lia\e to he proved bv the 
alienee or bv the perwn who supports the transfer, Official 
Rceci cr \ 1 edappa Vudaltar infra Sec al c o uolmmwad 

Haltbulla v l/i tshlaq Hussain ,o \11, 05 *4 \LJ nS^ 

-- j C 6S4 Ni/moiti thcudhuri v Basanla re C h h 565 
29 I C H4 Inanfarama \ I usstifft U M LI *33 (tOt6) 

2 M V Js 27,6 j>b I C 903 <1916) ? M W N 23b , Official 
Rccei cr \ Lachmi Bat AIR 1026 bind, 14° 02 I C 5 , 

Basiruddoi Thanadqr \ Mokima Btbt 22 C \V N* "09 44 I C 
Oij, , c/mma Mfera \ ivtimara Lhakra^artln 36 I C 906 
(Mad ) Basanti Iiai \ \anhc Mai, 46 All , S64 L R 6 A 
39- j 3 UJ 79’ AIR 1926 All 29 *9 I C 357 , 

0$cial Assignee of Madras \ Sambanda Mtidahar, 43 Mad , 
7o9 ,9 M L J 345 , Seth MamUal \ Raja Bcjo\ Singh, (j 9 2i) 
M \\ N So , Official Assignee v Meideen Roathcr, 50 Mad , 
94S The burden of proving considcrflhon and bona fidcs under 
this section is on the transferee, S) ed Mol am ad \ Choudltari 
Mahammai 4b C X. J jbS AIR 1927 Cal 766 104 I C 822 
Payment of good consideration rai c cs no presumption of good 
faith Gopal v Ram Krishna, 17 KLR 69 62 IC 2S9 , 

Appathorat Oda\ar \ Official Rccei cr, Tanjore AIR 1927 
Mad 4U 99 I C 6Sj Phula Shah \ Firm Ram Shah Prcm 
Das, 28 punj IR •>-5 AIR 1927 Lah 415 101 I C 5S8 

(Lah ) The reason for this view is that ev crj transaction of 
the insolvent relating to his prepertj within two jears of his 
insolvency is treated as puma facie invalid, and an> one alleging 
the contrary must show the transaction to be valid and bona 
fide Official Recener, Tanjore v Vcddappa Mtidahar, (1914) 
M V 506 47 M L J 431 AIR 1024 Mad 865 82 I C 
450 In order to prove good laith, the purchaser has got to 
show that there was real intention on the part of the debtor 
to pass ownership and on h s own part to acquire it Mere 
deliver* of possession is insufficient to establish an intention to 
pass ownership, Aarajarc v Nathu, AIR 1927 Nag 166 
t 103 I C 4S6 In the case of a mortgage executed within two 
jears of the mortgagor’s insolvency, the mortgagee has to show 
that the transaction was effected in good faith and for valuable 
consideration Durga Das v Kundan I al, 2 Lah 128 26 Punj 

- LR Sr 2 AIR 1926 Lah 307 91 I C 4 But if the relief 
c)s.\wd frj J.V esBxcfvr « feme barred that ts, if he docs not 

- come within the time limit of 2 years the special provisions of 
1 this section cannot be exploited for the purpose of throwing 
„ the onus on the' transferee to prove the bona fidcs of the 

transaction, see Atmaram Udhaidas’s case, supra When the 
- consideration for the transfer is re 

' Questions of presump- payment of past debts, a presumption 
, tlons of good faith will arise and the onus 

' will be re shifted on to the Receiver to 
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prove circumstances to warrant an inference that the act of 
the creditor was an act of bad faith under the Insolvency law. 
Official Receiver \ Lachmt Bgi, AIR 1926 Sind 140 92 I C 
5 “Wherever a voluntary transfer or preference of a creditor 
on the one hand and adjudication of a transferor or the debtor 
on the other hand, are brought into contiguity, the law peremp 
torily requires a certain inference to be made, enquiry is 
altogether excluded, and the inference will not be allowed to 
be displaced by any contrary proof, however strong The 
Insolvency Courts shall presume that the transfer was made or 
preference shown by the insolvent with the intent to defeat his 
creditors The presumption to be made is absolute or irrebut 
able like the presumption cointamed in sec 112 of the Evidence 
Act” — per Venkata Subba Rao, J m Dronadula Sriramulu v 
Pona havtra, 45 ML J 105 (1923) MWN 306 Where 

however, all the evidence is before the Court, the question of 
onus is not of much importance, /Inaniarama v Yussufjt, 36 
I C 903, supra Gopalrao v Htralal, AIR 1925 Nag 225 
S3 I C 246 

Circumstances to be considered In order to take a 
transfer, out of the mischief of the section, both pood faith and 
valuable consideration have to be proved, [Mohamed Maltha 
v Ismatl Khan, 46 C L J 16S AIR 1927 Cal 766 104 IC 
S22] In determining the question whether a transfer was 
really bona fide or was intended merely 
Issues to be tned for the purpose of screening the property 
from probable or possible creditors the 
Court must take into consideration all the circumstances wbten 
surrounded the transaction and the conduct, contemporaneous 
and subsequent, of the parties, Ebrahtm Bhat v Ftilbhai, 20 
Bom 577 , Official Receiver, Tanjore v Veddappa Mudaltar, 

47 MLJ 431 20 LW 683 (1924) MWN 506 AIR 

1924 Mad 865 82 I C 450 Each fact dealing with the bona 
fides of the transactions is not to be separated from the rest 
of the facts but the facts should be considered in relation to 
each other and weighed as a whole, Seth Ghunsham Das 1 
U map er shad, 23 C W N 817 21 Bom LR 472 15 N E K 

68 50 I C 264 (PC), Narayan v Nathu, 10 N L J 

AIR 1927 Nag 166 103 I C 486 As to what circumstances 

have to be established in order to make out a case of fraudulen 
transfer, aide 47 MLJ 431, cited at p 3*8, ante Where 
transfer for a dower debt is challenged, the important matte 
for consideration are (1) the exact amount of the dower » 
(2) the nature of the dower debt, (3) bona fides of the tr ' in5 ‘. e ’ 
(4) the value of the property transferred, (5) the delay m 1 
charging the d° wer debt, Mohammad Habibitlla v Mnsn H 
Hussain, 39 All ,95 14 A L J 11S3 37 I C 684 
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Effect of an application h<*reunde- on a mortgage suit J 

The jurisdiction of the Ciul Court to tn a mortgage suit 15 
not taken awav on presentation of an application under this 
section to annul the mortgage The proper course in cases 
where a civil suit is pending on a mortgage and where the 
Official Receiver applies for annulment of the mortgage under 
this section would be to have the proceedings in the suit stayed 
til! the disposal of his application b\ the Insolvency Court, 
Official Receiver, Cotmbatore v Palamsaamt Chetty, 48 Mad , 
750 49 M L J 203 '1925) M W N 672 AIR 1025 Mad 

1051 SS I C 934 

Effect of annulment of adjudication on application 
hereunder If pending the hearing of an application under 
this section, the adjudication of the insolvent be annulled the 
Receiver will have no power to proceed any more with the 
application, which must necessarily be dropped, Mating Hme 
\ V Po Sctk 3 Rangoon, 201 Cf Raj Kishto Singh v Shatk 
SafalooJa, (1872) 17 \V R 85 As to the effect of an annulment 
under this section of a mortgage upon the decree obtained by 
the mortgagee in his mortgage suit, see Official Receiver, 
Coimbatore v Palamsi amt Chetty, 48 Mad , 750 49 M L J 

203 (1925) M W N 6— AIR 1925 Mad 1051 S8 I C 934 

Procedure A proceeding under this section can be 
started only so long as the insolvency case is pending, see (1920) 
M W N lxv When a transfer is to be annulled under this 
section proper notice of the proceeding for annulment is to be 
given to the transferee, and he should be given a fair oppor 
tumty for placing his case before the Court, Jugalpadda Dutta 
v Ganesh Chandra 44 I C 168 (Cal ) "The only proper 
course open to the Court is to issue notice upon the transferee 
to show cause why the transfer should not be set aside/’ 
Upendra v Bnndaban, 33 I C 188 (Cal) 

Notice Vide notes under "notice* at p 116 , 

Kunjabehan v Madhnsodan, 50 I C 
1 17 (All) An ex parte order can be made only if there is 
default of appearance notwithstanding the notice, Kaniz Fatima 
v Natam Singh 49 All ,71 24 A L J S97 AIR 1927 All 

66 98 I C xooi The transferee must have also notice of the 
grounds upon which the transfer in his favour is challenged, 
Kauleshar v Bhau an 42 I C 845 (All ) , an order of annul- 
ment can be made only upon proper enquires, Basaruddt Molla 
v b,azit 20 CWN clxxxvn (187) An order of annulment 
should not be made along with order of adjudication, but should 
be made in a separate proceeding for the purpose, Appireddt 
v China Appireddi, 45 Mad , 189 41 M L J 606 (1921) 

- M WN 816 14 L W 639 66 I C 271 A proceeding under 
f this section can be started on a petition A plaint with ad 
xalorem Court fee is not necessary The petition should be 
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this section has to be dropped if the adjudication is annulled 
in the meantime unconditionally and without any appointment 
under sec 37, Mating Hme v V Po Setk, 3 Rang 201 AIR 
1925 Rang 301 


Effect of annulment of Transfer The effect of annul 
ment is that the property vests in the receiver, and becomes 
-available for distribution among the creditors generallj, Re 
Farnham (1895) 2 Ch D 800 (808) If a person in whose 
favour a sale deed is executed b> an insolvent, pays off a mort 
•gage on the transferred property he is entitled, on annulment 
to be entered as a scheduled creditor for the amount paid by 
him, Ramprosad v Jaskaran, AIR 1925 Nag 73 82 I C 
489 Having regard to the provisions of sec 2 (e), it seems 
he can claim, bj subrogation, the status of a secured creditor 
Cf 76 I C 1006 After annulment the alienee can prove as 
an unsecured creditor to the extent of just antecedent debts 
Dev 1 Dial v Sundar Das, 65 P R 1919 51 I C ^20 , \wt 

under sec 54 under the heading "Position of the Alienee after 
annulment " Unless the transfer is annulled, the Receiver 
has no right to take possession of the property in the occupy 
tion of the transferee, N N S Chetiy Firm v Bailiff, Distort 
Court, 4 Bur L J 56 AIR 1925 Rang 224 89 I C 61 


Effect of decision under the Section A decision 
under this section (even if ex Parte) 
Order of annulment is will, by reason of the provisions 0 
final sec operate as res judicata and oar 

a subsequent suit by the transferee for 
a declaration that the transfer in his favour is a valid one, 
Kaniz Faltma v Narain Singh, 49 All 71 24 A L J 897 L 

Foolkuman v Khtrod Chandra, 31 CWN 502 AIR *9*7 
Cal 474 102 I C 1 15 Vtde notes at pp 35*36, ante , also 

Allah Baksh v Karim Baksh, 69 I C 752 (Lab ) 

Limitation Vide under the heading "Within two 
years" at p 329 The limitation of two years prescribed m 
tins section is applicable to all cases where the transfer when 
originally made was a good transaction though subject to an 
option of avoiding it exerciseable by the Receiver , that is to 
say, to a transfer, which is only voidable and not void, Dan 
chand v Motiram, 48 All 414 24 A L J 495 94 1 C 4 2 9 

Limitation is counted from the date of execution, and not 0 
registration, of the deed purporting to effect the transfer > n 
question, Ibid Art 181 of the Limitation Act is confined t° 
applications under the CPC and does not govern an appbc* 
tion by the Receiver under this section, Rama Snamtah 1 
Stibrawtania, AIR 1925 Mad 172 79 I C 443 As no penoa 
of limitation is prescribed for an application under this section* 
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it can be made at anj time during the pendencj of insoHeney 
proceedings, Durai\$a \ Venkalarama, 12 LW 535 60 I C 
J23, Duryat Singh \ Kun] Lai, AIR 1924 Lah 553 75 

I C oca , see also (1920) SI W N I\\ , Hcvtra) Cltampalal v 
Ram Krishna, 2 PLJ 101 

Appeal An appeal lies to the High Court under 
sec “5 (°) from an order annulling a \ ohmtarj transfer under 
this section , see Schedule I, post also see Laljt v Abdul 15 
CW N 2 0 3 12 CLJ 452 Cf 36 I C 771 (Mad), 46 
I C 667 {Lah ) It seems that 110 such appeal lies under 
sec 75 (2) against an order refusing to annul a \ olmitarj trans 
fer Cf Bhagnant \ Vunim Khan 6 N L R 146 SIC 
1115 Ivo second appeal lies from an order under this section 
■annulling a transfer see Ilaln Jan \ Uanktshen, 67 I C S87 , 
for another view see Seth Sheolal \ Utrdhanlal, AIR 1924 
Nag 361 7S I C 140 


54. [ § 37 ] (1) Ever} transfer of property, 
e\ery payment made, eveiy 
obligation incurred, and every 
judicial proceeding taken or 
suffered b} any person unable to pay ms debts as 
they become due from his own money m favour of 
any creditor, with a view of giving that creditor a 
preference over the other creditors, shall, if such 
person is adjudged insolvent on a petition pre 
sented within three months after the date thereof, 
be deemed fraudulent and void as against the 
receiver and shall be annulled by the Court 


(2) This section shall not affect the rights of 
any person who in good faith and for valuable con 
sideration has acquired a title through or under a 
creditor of the insolvent 


Applicability of the Section This is section 3 of the 
Act of 1907 and is based upon see 44 of the Bankrupts Act 
1914 ' The actual langmge of the section is taken verbatim 

from the English Bankruptcj Acts and has been unaltered since 
the jear 1S69 down to the present date Bhag an Das v 
Chutlan Ial 43 All 4^7 19 A I J 240 6 1 I C 32 Like 

the foregoing section it deals with the effect of adjudication 
on antecedent transactions Its object is to protect the interests 
of the whole bodj of creditors o\er whom an undue preference 
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tins section has to be dropped if the adjudication is annulled 
m the meantime unconditionally and without any appointment 
under sec 37, Mating Hmc \ U Po Seii, 3 Rang 201 AIR 
1935 Rang 301 


Effect of annulment of Transfer The effect of annul 
ment is that the property vests in the receiver, and becomes 
■available for distribution among the creditors generally, 
Farnham, (1895) 2 Ch D 800 (S08) If a person in whose 
favour a sale deed is executed by an insolvent, pays off a mot 
gage on the transferred property he is entitled, on annulmeo 
to be entered as a scheduled creditor for the amount paid ■ W 
him, Ramprosad \ Jaskaran, AIR 1925 Nag 73 1 

489 Having regard to the provisions of sec 2 (e), rt s * e ® 
he can claim, by subrogation, the status of a secured credit 
Cf 76 I C 1006 After annulment the alienee can P ro ' e , 
nn unsecured creditor to the extent of just antecedent de 
Devi Dial v Sundar Das, 65 PR 1919 5 1 I C 7 20 » 

under sec 54 under the heading “Position of the Alienee a 
annulment ” Unless the transfer is annulled, the Kece*' 
has no right to take possession of the property in the occup 
tion of the transferee, N N S Chelty Firm v Bailiff, ms* 
Court, 4 Bur L J 56 AIR 1925 Rang 224 89 I C & 1 


Effect of decision under the Section A dec 1 

under this section (even if eX * j 
Order of annulment is will, by reason of the provisio 
final sec 4, operate as res judicata ana 

a subsequent suit by the transferee 
a declaration that the transfer in his favour is a valid 
Kaniz Fatima v Narain Singh, 49 All 71 24 A L J 897 

Foolkuman v Khirod Chandra, 31 CWN 502 AIR ’ 
Cal 474 102 I C 1 15 Vide notes at pp 3S-3^» ante 

Allah Baksh v Kartm Baksh, 69 I C 752 (Lah ) 


Limitation Vide under the heading “Within 
years” at p 329 The limitation of two years presen bea 
this section is applicable to all cases where the transfer ^ 
originally made was a good transaction though subject 0 ^ 
option of avoiding it exerciseable by the Receiver , that is 
say, to a transfer, which is only voidable and not void, 
chand v Mottram, 48 All 414 24 A L J 495 94 I ^ 

Limitation is counted from the date of execution, and °° 
registration, of the deed purporting to effect the transit 
question. Ibid Art 181 of the Limitation Act is confine 
applications under the CPC and does not govern an apP ^ 
tion by the Receiver under this section, Rama Suart iw * , 
Subramama, AIR 1925 Mad 172 79 I C 443 As no P^ ^ 
of limitation is prescribed for an application under this 5 eCtI 
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it can be made at nnj time during the pcndcnc> of insohcncj 
proceedings Duraiyya \ Vcnkatarama 12 L \V 535 60 I C 
133 Duty at Singh \ Kunj Lai AIR 1924 Lah 553 75 

I C 995 , see also (1920) M W N 1\\ Hemraj Champalal v 
Ram Krishna ** P L J 101 

Appeal An appeal lies to the High Court under 
sec 75 (2) from an order annulling a voluntary transfer under 
this section , see Schedule I post also see LaJ/i v Abdul 15 
CU \ 253 12 CL J 45 Cf 30 IC 1 (Mad) 46 
I C 667 (Lah ) It seems that no such appeal lies under 
sec 75 (2) against an order refusing to annul a voluntary trans 
fer Cf Bhagitant v Muntm Khan b NLK 146 SIC 
11 15 bio second appeal lies from an order under this section 
■annulling a transfer, see I lain Jan v Hankishen 67 I C 887 , 
for another view see Seth Sheolal v Gtrdhanlil AIR 1924 
"Nag 361 78 I C 140 

54. [§ 37] (1) Every transfer of property, 
every payment made, eveiy 
«£££*£££" obligation incurred, and every 
judicial proceeding taken or 
suffered by any person unable to pay nis debts as 
they become due from his own money in favour of 
any creditor, with a view of giving that creditor a 
preference over the other creditors, shall, if such 
person is adjudged insolvent on a petition pre 
sented within three months after the date thereof, 
be deemed fraudulent and void as against the 
receiver and shall be annulled by the Court 

(2) This section shall not affect the rights of 
any person who in good faith and for valuable con 
sideration has acquired a title through or under a 
ci editor of the insolvent 

Applicability of the Section This is section 3" of the 
Act of 1907 and is based upon sec 44 of the Banhruptcv Act 
iyi4 ‘ 'Tne adtuai ’language o'i 'fne section is 'clh.'eu wW«»- 
from the English Bankruptcy Acts and has been unaltered since 
the jcar 1869 down to the present date Blagian Das \ 
Chilian I al 43 All 427 19 A L J 240 6’ 1 C ^2 Like 

the foregoing section it deals with the effect of adjudication 
on antecedent transactions Its object is to protect the interests 
of the whole bodj of creditors over whom undue preference 
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has been given in favour of other creditors Ram Samp \ 
Jagat Rem, 2 Lah 102 59 I C 9~“ 

O^ect cf the Section No'e tha* under *ec 5 j> of the T P 
Act, an undue preference of a creditor 
is not ab^olutelv prohibited , «ee the ca^es referred to under 
<ec o (c) at p 6a , but under this Section ^uch preterence u 
void if taking place within three months ot the presentation 
of an in-ol\ enev petition followed bj an adjudication Besides, 
under j^c c 0 of the T P Act the 
inference between tran'actxon sought to be impugned 
s*c- 3 & sec s mio r be ^bown to be actuallr fracdu 

lent vhereas under this section it is 
sufficient to show that the transfer has been made with the 
view ot giving preference to one creditor, to whom a debt oa\ 
be validly due over another creditor, Balmokard \ Ija Strgh, 
26 P L R 19x2 iS P U R 1912 ij IC 6S Cf ilusalar 
Sal u v Haktn hi, ^ Cal -21 2 0 C L J 406 (P C ) — in wh*ch 
their Lord hip- observed 3s follows “as a matter of law, 

their Lo-d-hips take it to be dear that m a ca«e in which no- 
consideration o* the law of bankruptev. or m«olvenci applies 
there u, nothing to prei ent a aeb‘o' paving one creditor in iuli 
and leaving other credit's unpaid *’ Bu* the portion is 
different under the bankruptcy law “It (*ec «peafics the 
transactions which are dedared void where dominant motne 
is p'oved S 53 on the other hand declares all transfers vo d 
provided thei are within 2 1 ears of the order of adjudication 
except the ones referred in the exception ” — fit Rupchand 
Bilaram A J C m Rc \ amir das Surderdas, AIR xorb Sind, 
ij>3 95 I C 331 “There is a radical difference between 
Ns '3 and -4 In sec 54, the Court is not concerned with the 
motne of the transferee but onlv with that of the debtor It 
is he who is said to have given the preference and whether the 
transferee acted m good f:uth or not is immaterial Where, 
howei er, the three months’ limitation contemplated bv *ec *4 
has expired it is open to the transferee to p*ove tbat wha*ei er 
the motive of the transferor mar have been, he on his part ha^ 
acted m good faith. And where the cons deration of the trans- 
fer past debt, the transferee stands m a better position than 
o therm e He has his own interest to «erve and owe:* no dutv 
to his other co-creditors to project their interests” — • per Rep- 
eband BTaram, A C J , in Oficul Rccet-er \ Lachirt Bat 
20 S L R 331 AIR i9’6 Sind 140 92 I C 5 Where an 

alienation is challenged, but it is no* shown that the alienee 
la a creditor, the Court «bould proceed under =ec 53, 4 PP a 
iftorai Oda\*r v 0§ ieial Rec«-er, Tanjore, AJJt 1927 Mad 
412 09 I C 6$,j {Wad ) Cf Isrurar Das v Ladba Ram, 62 

I C 024 Sec -4 has no application where the transferee i> 
not a previous creditor, Gtrdhan Lei v Samfr Ktshen, 13$ P 
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R ioiS 46 1 C 667 Notice that sec 53 uses the word “may,** 
whereas this section uses the word “shall ’’ Annulment of 
transfers under this section can be made a l a 113 time during 
the pendenev of insolvency proceedings, Pirihtnath v 
2 fcuk«sfe«rMffc, 69 I C 403 (Lab } , tide under the heading 
■“ I, mutation” it p 35 tttfra 

A preferred creditor was intended by the Indian legislature 
to be more leniently dealt with than a v ohmtary , colourable or 
fraudulent donee, and hence while the former could escape 
sec 54 if his preference took place beyond the short period of 
three months before the date of the presentation of the petition, 
the Receiver was given two years to attack a mere gratuitous 
donee’s transfer Sankaranarajana \ ■ilacsri 35 ML] 2 96 
49 I C 2S3 But sec 54 is more stringent m one respect , 
while the transaction is only zotdable under sec 53, it is void 
under this section Cf L ssatn kamm v Paint, 38 I C 231 
(M;k! ), and the other cases cited under the heading “voidable” 
nt p 326 ante Under section 53 the transaction is merely 
voidable and the Court has a discretion tn the matter of annul 
ment, but it is iOid hereunder and annulment is obligatory as 
appearing from the word shall * 


The fraudulent preference condemned by this section may 
take any of the forms mentioned in the first part of the section, 
that is the preference may be shown by means of a transfer 
effected b\ the insolvent in favour of the creditor or by a pay 
ment made to him or by an obligation incurred m his favour 
or by taking or suffering a judicial proceeding in the nterest 
of the creditor 


The essential requirements of the section To render a 
_ , . . . transaction void under this section four 

Tacts to be ptotod c „ n(Il , 10M ranst bs Mated- 


(]) The debtor must at the date of the transaction be unable 
to pay his debts as they become due from his own money 

(ji) The transaction must be in favour of a creditor or of 
some person in trust for a creditor 

(111) The preference should be deliberate, that is the 
transaction must be effected with the lieu of giving the creditor 
a preference over the other creditors 

'11} The preferential transaction sought to be impeached 
must take place within three months of the date of the presents 
tion of the insolvencv petition followed by an adjudication 
order see N npendra \aih Sahu \ dshulosh Ghose n CL/ 
167(170) 19 C W N IS” ->9 I C 128 Kahnaih v Ambica 

Proshad 41 I C V99 (Cal ) kx parte Cohen, (1924) -» Ch 515 
(C A ) 94 L J (Ch ) -3 Or m other words, the debtor mu_ 
be adjudicated insolvent on a petition presented within t " 
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months of the date of the transaction attached, see Ma Khttt 
Ptt v Official Receiver, AIR 1928 Rang 166 113 I C 813 

Section applies upon adjudication In absence of an 
adjudication, the Court cannot assume jurisdiction hereunder, 
Mul Singh v Lakhmt Dett 95 I C 1055 Cf Apptreddi v 
Chwna Apptreddi , (cited at pp 157 and 32S ) The section 
non here lays down that the transfer can be annulled onlj at 
a particular stage Anyhow, it is only after an adjudication 
order has been made that a transfer can be annulled, as other 
wise the Court nail have no jurisdiction to do so, Harnam Singh 
v Gopal Das Des Raj AIR ig29 Tah 79 109 I C 370 

Where the lower Court passed the order of adjudication basing 
it on the finding that the transfer in question was void as a 
fraudulent transfer and incorporated the two orders in the 
same judgment, but recorded the order of annulment in the 
sentence preceding the order relating to adjudication, held 
that the error was merelj clerical and the order was valid, 1 bid 
Cf Apptreddi v Chtnna, cited at p 157 

Consequences of preference If the foregoing require- 
ments are fulfilled, the transaction showing undue preference 
shall be deemed fraudulent and void as against the Receive r , 
and thi s being ipso facto void must necessarily be annulled by 
the Court Note that this section uses the word “void,” 
while the preceding section uses the word "voidable ” The 
effect of this difference is obvious 

Sub-sec. (l) : Unable to pay The preference should 1 
be shown when the insolvent is in embarrassed circumstances 
and is unable to pay his debts as they fall due The words 
“unable to pay etc ” mean that the debtor is insolvent [see 
Pearse , 2 D & C 454, Exparte Htll (1883) 23 Ch D 695, 
at p 700 Robson p 168] Ability to pay with another man's 
money does not render the insolvent a capable person It does 
not make any difference whether his inability is due to his 
poverty or to the fact that his money is locked up and not imme 
diately available Re Washington D M & Co (1893) 3 Ch 
95, followed in Nrtpendra v Ashutosh, 19 CWN 157 29 

IC 128 21 CLJ 167 Cf Jualanath v Parbati Btb>, i 4 

Cal 691 , also 20 C W N 420 For the meaning of the expres- 
sion “unable to pay” Vtdc notes and cases at pp 89 and 
* 3 S 36 Cf Ghulam Haidar v Durgadas, AIR 1927 Lah 
J36 99 I C 7 

With a view The insolvent must have the object of 
giving the creditor a preference, otherwise this section will 
have no application Cf Daulat Ram v Deoki Randan, AIR 
1924 Lah 686 Without this element of moltve, the section 
will not apply even if the other ingredients are fulfilled, Kali” 
noth v Ambica Prosad, 41 I C 399 (Cal ) , Cf Labhu Ram v- 
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Puranchand, no PR 1919' 53 I C 421 So where the insol- 
vent makes 3 payment m the ordinary course of business 
without am motive Jar favouring the pa>ee, the transaction 
cannot be impugned, Ex parte Hitchcock, 40 L J N S Chanc. 
and Banks See also Rust v Cooper, C<j»o 629 A transfer 
cannot be avoided merely because its effect is to give one credi- 
tor preference over other creditors unless the debtor intends 
to do so, Moil Hal \ Danlat Ram, AIR 1926 Eah 231 
92 I C 29b Even’ transfer made bv a person who ts unable 
to pa> bis debts does not ipsa facto become void in the absence 
of an intention to give preference to the transferee over other 
creditors, Firm Mela Ram v (rliulam Dastgir, AIR 1929 Lah 
i$Q 114 I C -00 The paj merit bv a father to his son of 
the ordmari allowance due to him does not fall within the 
section The “view” of the insolvent ra snowing the prefer- 
ence maj not be his "sole view" , it is quite enough if it is a 
real and substantial view, Lxparte Irnffilh^ 25 Ch D 69, 
Ex parte Hill, 25 Ch D 695 bo where the substantial object 
of an insolvent m making a transfer is to give preference to 
a creditor, the transaction will be set aside although the motive 
of the insolvent was to do what be thought right, Rc Fletcher, 
9 Mor 8 That will be so even when the debtor had other 
motives, provided there is substantial view of Riving preference* 
Re Bird, 23 Ch D 695, \<ra Trustee v Hunting, (1897) r 
Q B 60; The view to prefer must be proved clearly It is 
not enough to prove that the creditor was preferred as a matter 
of fact, Ex parte Taylor, 18 QBD 295 It must be shown 
that the substantial or dominant object in making the payment 
was to give preference to a creditor so as to prevent the rateable 
distribution of the property , Mohandas 1 Ttkamdas, 10 S LR 
123 it I C 250 The question whether there has been a 
fraudulent preference depends not upon the mere fact that 
there had been a preference but also on the state of mind of 

the person who made it It must be -shown not onl> that he 

has preferred a creditor but that he has fraudulently done so 
It depends upon what was m his mind For this purpose it is 
not enough that the debtor must be taken to have intended the 
natural consequences of his acts One must find out what he 
realh did intend, S harp \ Jackson, (iSq9) A C 419 421 * 

P-npendranath \ -Ishutosh Ghose, 43 Cal , 640 (646) 20 

C \V N 420 33 I C ^48 It is not 

What is to be proved sufficient to prove that the transfer had 
the effect of giving preference , it must 
be proved further that there was the view or intention to give 
preference , Official Assignee of Madras \ \hhia & Sons, 42 
Mad , 510 MI J 190 See also flohsetti Mammy a \ 
Kolia Kolayya Rice Mill Co, 40 ME J 570 (1931} MWN. 
330 44 Mad Sio 63 I C 916 , Bappu Reddiar \ Official 
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Assignee, Ttnncvelley, 37 MLJ 246 10 LW 354 (1919) 

MWN 576 53 I C 642 , Balmokand v Aya Sttigh, 26 P L R 
3912 18 P W R 1912 13 I C 68 Where the chief motive 

of the debtor in transferring his property is to benefit himself 
rather than his creditor, the transaction cannot be considered 
to be a fraudulent preference under this section, 43 All , 427 
itnfra) , Daulat Ram v Deoki Nandan, AIR 1Q24 Lah 6S6 
The proper test to apply m a case like this is to see if the 
debtor executed the deed mth a \iew to protect himself or 
with a view to benefit the creditor, Anunachalam CUelUar v 
Official Receiver of Tanjore 22 LW 134 (1925) MWN 

561 4Q MLJ 562 AIR 1925 Mad 10S9 91 I C 522 
Cf Bhagvan Das \ Chutan I al, 19 ALJ 240 62 I C 732 

Mere suspicion that the transfer was a fraudulent preference 
is not enough to invoke the provisions of this section, Nrtpendra 
v Ashtttosh, supra The state of mind of an insolvent on the 
date of payment and not on dates prior to it is to be considered 
for deciding whether a preference to a creditor was intended or 
not, Gandabhai \ Balkrishna 32 Bom L R 294 AIR 
1930 Bom 217 Where the bankrupt floated a company 
and transferred his assets to it and under the cloak of the 
■company so floated, by becoming its principal share holder, 
retained a substantial Interest in the said assets, and gave a 
creditor some interest therein by allotting to him certain shares, 
the transaction was open to attack under this section, Re Fasey, 
Lx parte Trustees, '1923) 2 Ch D i, cited at p , 326 

When the insolvent acts under pressure and makes payment 
or does any of the other transactions contemplated by this 
section it cannot be said that there is a motive for fraudulent 
preference See Ex parte Taylor 18 Q B D 295 Cush v 
Cronch, n East, 255 , Mohandas \ Til amdas, 10 S L R *23 
37 I C 250, supra 

The preference contemplated in this section must be in 
fax our of a creditor, Girdhart Lai \ Sarah Ktshen, 138 P W R 
1918 46 I C 677 As to the meaning of the term “creditor”, 
see at p 12 It seems that the word 
Meaning of Creditor “Creditor” in this section includes a 
secured creditor, Seth Jaskaran i 
•Goxntd Prosad AIR i9-»2 Nag 233 68 I C 460 But the 

Calcutta High Court has taken a contrary view, Jadunath ‘ 
Manmdra, 27 C W N S16 AIR 1923 Cal 6S9 80 I C 323 
On a careful examination of the provisions of the Act, we feel 
inclined to maintain that there is nothing in it to warrant the 
Calcutta \iew Wbereier the Legislature has intended to make 
n distinction between a secured creditor and an ordinary 
creditor, in clear terms it has said so , therefore, in the absence 
of a clear indication by the Legislature to the contrary, we do 
not see why we should read a qualification in the section which 
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docs not occur there The word "Creditor” in the seti^r 
means am person who at the date of payment or transfer c 
entitled if banl ruptcj supervenes, to prove m the bankn. cr~ 
and share in the distribution of the bankrupt’s estate, Va ) r r. 
P» \ Official Rccct cr AIR 192S Rang - 166 rry I C 
A person who stands surety for the payment of a deb* *— 
insolvent 15 a * creditor within the meaning of this v— % rz- 
and a sale to such suretv is a fraudulent preference, P.ci*- r~ • 

\ Ixamasdaun 40 Vad , 7 83, F B 32 51 L J 2_ 

M W N 238 20 MLT 22s ,8 I C 783, V B K - 

who becomes a creditor only in respect of the trars «cr- - 
to be impeached as a fraudulent preference is a etc.* - a— *■ 
the meaning of the section Bhagyan Das v Cf-2 ‘ 4 r 1 t 
All t 42* 19 A L J 240 6 1 I C 732 The su-'-* a j — \ % 

off the debt becomes a cr*-cr r »- 

sJeh” Sf " “ f ‘' our 0f a trMlsfcr *° "> C* ~ -n ■ 

pressure amounts to a {-+: *— — ^ 

ference Saddik Hint ad \ V h M Firm, 2 ’~ J -~ ' 

AIR 19 3 Rang 149 9 IC 813 Cf Pe , r- rr* ^ 

2 Q B 1 8 


Preference The word ' preference" 
section means the favouring of one credit/-* *•> • 
of others The question whether there lias 
preference depends not upon the mere : ■*' 
been a preference but also on the slate of -r tj . 
who made it, t e to say whether the d * ~ , 

any feeling of bounty towards the cred ‘ ~ rx \ . 
doing what he did for his own bcne f i. ' v J, 
test is— did the debtor execute the d-^ x' a 
himself or t- 


Test for deciding the 
question of preference 15 
the motive and not the 
result 


creditor 

Official Rece'-t-r f 
M W N 56: t - 
22 1 , W ij; ' 
"preference imports and involves ‘ -^1 
transfer which is not voluntarv m i . 
act of the insolvent is 3 preference 
fraudulent and void as against the v _ 
Co \ rttnrfanitafli vo Bom L It f t 
jj? J C Jr deriding X better 4 _ 

preference the Court is bound to 1 / 
at the result Ibid When a tran*2 - * 
within the scoi e of this section, \j> _ 
was a l ona fide one or was a mere rs 
to tfie grantor (topalrao 1 Hits' * 
8 y I C 246 Cf (ig-’v) -> Ch D if „ 3 
tlie word preference implies 12 ** 

must be in such a {vositiou that K 


a 
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free choice, Sharp v Jackson, (1899) App Cas 419 Nrtpendra 
v Ashutosh, 21 CLJ 167 19 CWN 157 29 I C 128 

Madho Ram v Official Assignee, 27 CWN 61 1 Maula Baksh 
\ Taja Mai, 11 A L J 545 20 I C 395 The gist of fraudulent 
preference lies in preferring one creditor to another when the 
insolvent is unable to meet his liabilities, Bohsetti Mamayya \ 
Official Receiver, Guntur 23 LW 10 (1926) MWN 124 

AIR 1926 Mad 338 92 I C 726 , Gandabhat v Ball rtshna, 

32 Bom L R 294 AIR 1930 Bom 217 But the mere 
payment of a debt by a debtor in imminent expecta- 
tion of bankruptcy is not b\ itself sufficient to »ro\e 
the intention to give preference, Ramchand v Parma 
nand, AIR 1928 Lali 744 no IC 824 This sec 
tion does not av oid a transfer merely because its effect is 
to give one creditor preference o\er other creditors, but makes 
the intention of the debtor the dominant factor in deciding" 
the fate of the transaction Mott Mai Ram Samp v Daulat 
Rain, AIR 1926 Lah 231 92 I C 296 It is not sufficient 

to prove that the transfer had the effect of giving preference 
to a creditor , it must be proved further 
th * that there was the intention to give 

result that creditor a preference before a 

transfer can be avoided under this 
section, Bohsetti Mamayya v Kolia Kotlaya, 44 Mad , 810 
40 MhJ 570 (1921) M W N 330 29 M L T 288 14 L W 
428 63 I C 916 , Sharpe v Jackson, (1899) AC 4^9 » 

Nrtpendra v Ashutosh, 43 Cal 640 , Official Asstgnee v Mehta 
& Sons 42 Mad 510 , Arunachalam v Official Recener, 49 
ML J 562 (564) that is the Court is bound to look to the 
view or motive and not the result or effect, Strcnotypcr 
Ltd , (1901) 1 Ch 250 Preference- 
must be intended and not merely inci- 
dental Gandabhat v Balkrtshna V2 
Bom LR 294 AIR 1920 Bom 217 
'I here is no preference when the iisol- 
vent acts under pressure, Ex parte- 
Taylor, 18QBD 29A Cush v Crouch, 11 East 255 The very 
implication of preference is a voluntary act free from such extra 
ncous influences as pressure or threats from creditors Ram 
Chand \ Parmanand, AIR 1928 Lah 744 no IC S 24 
When the supposed preference is due to the pressure put by 
the creditor, alleged to be favoured, upon the insolvent, there 
is no application for this section, Joakim \ Secretary of Stale, 

3 All , 530 , Official Receiver v Nalla Perumal, 1929 M W 
327 AIR 1929 Mad 471 1 19 I C 70S Where an insolvent 

in embarrassed circumstances makes a genuine effort to set 
right his financial position without admitting defeat and obtains 
an useful assistance from a bank for the purpose, but in obtain* 


No Preference where 
the debtor acts under 
pressure e g threat of 
prosecution exposure 
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mg such assistance he is made, under pressure, to execute a 
security bond in favour of the bank, there is no preference 
within the meaning of tins section in favour of the bank, Kasi 
Iyer v Official Rccctzcr, Tanjorc, AIR 1929 Mad S21 124 

I C 213 When there is pressure by sev eral creditors, and one 
of them is preferred, the Court cannot enter into the question 
of degree of pressure brought to bear on the insolvent by the 
different creditors, Official Receiver v Nalla Perumal, supra 
A transaction entered into under a threat of criminal prosecu 
tion is not voluntary and does not amount to a fraudulent 
preference, l mrao Singh v Punjab \altonal Bank Ltd , 3 Lah 
L J 44 59 i C 576 The threat of legal proceeding, whether 
civil or criminal constitutes pressure, \ npendra v Ashutosh, 
43 Cal , 640 (647) 20 C W N 420 31 I C 548 , especially 

when the debtor is on the verge of bankruptcy, Arunachalam 
Chettiar v Official Receiver of Tanjore, 49 M L J 562 AIR 
1925 Mad 10S9 91 I C 522, (supra) Thus, where the debtor 
misappropriated certain amounts sent to them for the purchase 
of httndis and executed a sale deed of their house under threat 
of criminal prosecution being launched against them, the 'ale- 
deed did not amount to a fraudulent preference, Sholapur 
Spinning Cf II eating Co v Pandannath 30 Bom L R 893 
AIR 1928 Bom 34» 113 IC 148 As to when a threat 

of legal proceedings may not constitute pressure, ztde Ibid 
A constant demand for payment is not pressure, Madhoram v 
Official Assignee, 27 C W N 6ri When the insolvent acts 
from fear of legal proceedings there is no preference, Thompson 
v Freeman, 1 TR 155 , Lx parte Taylor, 18 Q B D 295, 
Sharpe v Jackson, (1899) A C 419 Also Cf Lachman Singh 
v Mohan, 2 All , 497 . Shco Frosad v Miller, 2 All , 474 , 
Broun v Fcrgusson, 16 Mad , 499 , Fx parte Harsukhdas 39 
CLJ 512 AIR 1924 Cal 946 Where a creditor held 
possibilities of insolvency proceedings in terrorem over the 
head of the debtor and thereby induced the latter to come to 
a special arrangement with him, there was no fraudulent 
preference as the transaction was the result of pressure, 
Mansookhlal Dolat Chand v Nagardass Mool Cltand, 6 Rang 
536 AIR 1928 Rang 302 117 I C 569 A mortgage 

executed in favour of a creditor in order to save oneself from 
exposure and legal proceedings is not a preference, Puranchand 
v Puranchand, AIR 1923 Lah 652 75 I C 44 * , Cf Ex 

parte Taylor, Re Goldsmith 18 Q B D 205 But the alleged 
pressure must have been real, that is, it must have operated on 
the mind of the debtor as the dominant influence affecting him, 
Rc Boyd (1SS9) 6 Morrell, 209 , Re Tell (1S92) 10 Morrell, 15 
Cf Ex parte Hall, 19 Ch D 4S0 Where the alleged pressure 
is no pressure, the preference will be open to attack, Miller v 
Sheo Prosad, 10 I A , 9S 6 All , 84 \\ here the so-called 

/ 
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pressure is such as can easily be resisted, the transaction will 
be considered as voluntary and therefore void, Phulchand v 
M tiler 7 All , 340 In order that the payment may be voluntary 
there should be neither outside pressure nor even inward 
mental apprehension of such pressure, Gandabhai v Balbnshna, 
32 Bom L R 294 Where the pressure is fraudulent, it does 
not count for any thing. Ex parte Reader (1875), LR 20 Eq 
763 Mtllcr \ Sheo Prosad, 10 I A 98 6 All , 84 However, 
pressure being of least consequence to one on the verge of 
insolvency, it does not always preclude the possibility of 
preferential treatment of the creditor by the debtor, In re 
Cooper, (1S82I 19 Ch D s8o Where pressure is the result 
of a preconcerted plan of the creditor and the insolvent, it 
cannot negative the existence of preference, Stranchan v 
Barton n Ex 64- Tor contra see Belcher v Jones, 2 M and 
W 25S There is no prefe.ence where the transaction in favour 
of the creditor is the result of a previous binding contract, 
Ex parte Ilodgkcn 20 Eq 716 Wiere money is paid to a 
creditor under a prior arrangement there is no question of 
.. , . fraudulent preference, Mania Baksh v 

&»• «;« J* A ,LJ 545 »ic w 

of prior agreement Cf Nnpendranalli v Asutosn, 19 C W 

N 15-, supra , Bills v Smith, 34 L J 
Q B 68 Creditors who from the outset bargain for their 
debtors giving security for their debts have a right to insist 
on secuntj being given to them for their debts and the aet 
of the insolvents in executing mortgages to such creditors 
would not amount to fraudulent preference, even when other 
creditors are equally pressing for payment of their money, 
Official Rccener \ Nallap cranial, (1929) M WN 327 AIR 
19*9 Mad 471 ng I C 708 The suggestion of preferential 
treatment is not repelled where the debtor acts from motives 
of kindness or of gratitude, or is moved by a mere sense of 
honour or a sense of duty , or of moral obligation at the time 
of the tmn«action Re Fletcher (1891), 9 Morrell 8 , Re Vtngoe, 
(1S94) 1 Mnnson 416 Rc Blackburn [1899) 2 Ch 725, referred 
to in Ex parte Topham, LR 18 Ch 614 “I cannot help 
thinking that if a creditor takes the whole or, substantially 
the. w.hnle. of. dehtnr’s pmijACti, vn. ijavmcat q£ a. ijast debt 
knowing that there are creditors he cannot be said to be acting 
in good faith” per Wright J in Rc Jukes, (1902) 2KB 58 
See also Daolat v Panduram, 55 I C 57 (Nag ) The repay* 
ment of a debt, not yet due to a near relative by 1 person in 
insolvent circumstances amounts to 
undue preference, Daolat v Panduram, 
55 I C 57 (Nog ) , Gopal Htralal, A 
I R 1925 Nag 225 83 I C 246 Cf 

74 I C 802 (Oudh) There is no preference where the mis- 


Or the payment is to 
make good breach of 
trust 
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applied trust monev is restored, replaced or repaid , such rcpij- 
ment series to repair a wrong done, or to mitigate the couse 
quence of a breach of tru«t Ex parte Stubbins, (1SS1 ) 17 Ch 
D 58 , Ex Parte Tailor, (jSSb) iS Q B D 295 

In ascertaining whether a particular transaction is open 
to attach as a fraudulent preference, it must be prouded that 
the transaction in question was carried 
Dominant view of out with the substantial or dominant 
giving preference \iew of giving the creditor a preference 

over the other creditors, Nrtpcndra v 
-l shut ash 21 C L J 1 -to , iQ C \V N 157 , 29 I C 128 , In re 
Mithomal Daarka Das, q bLR 65 31 I C 50 , also Dattlal 
Ram v Deokt \andan, AIR 1924 Lah 6S6 , Angappa Chetty 
v \an-\appa, 18 MLJ 1S9 2 MLT 57 Note that it is 

the dominant or substantial new, and not necessarilj the sole 
new that counts Re CoJirn, (1924) 2 Ch 515 (535) In order 
to impeach an alienation as a fraudulent preference, it must be 
shown that the insolvent had the dominant idea of cheating 
his other creditors b> preferring a particular creditor, Rama- 
s^ami -itiangar v Official Receiver, Coimbatore, 50 MLJ 
448 :9->6 M WN 419 94 I C 535 The view of preferring 

however need not be the a. hole view , it will do if it is the 
dominant view In re L IV Nasse, 7 Rang 201 AIR 1929 
Rang 229 11S I C 615 (a case under Presi Town Insolv Act) 

\\ here a sccuntj giv en to a creditor is attached as a fraudulent 
preference what has to be decided is what was the dominant 
intention in the mind of the insolvent at the time the act was 
done It cannot be avoided as a fraudulent preference if the 
mam motive was to obtain a benefit for himself in the shape 
of a further advance though the result is preference in favour 
of that creditor, Raeburn & Co , v Zollikoffer & Co , 2 Ran 
goon, 193 AIR 1924 Rang 308 83 I C 440 Cf Puran- 

chand v Puranchand, AIR 1923 Lah 652 75 I C 441: In 

ever* case the state of the mind of the debtor is the paramount 
consideration The intention or view to prefer the creditor 
as the causa causans of the debtor's conduct is the cardinal 
point round which the whole question turns. Re Ramsay, (1913) 
2 K B 80 (84) Also see Sharpe v Jackson, (1899) App Cas 419 
— on appeal from New Prance & Garrad’s Trustee, v Hunting, 
(189*) 2 Q B 19 , Ex parte Topham, 8 Ch App 614 , Kalmath 
v Ambica 41 I C 399 The Court has always to determine 
whether the dominant motive actuating the debtor in making 
the transfer was a desire to prefer a particular creditor, Kast 
Iyer \ Official Receiver, AIR 1929 Mad 821 124 I C 213 , 
Sirwe Darby & Co v Official Assignee, 47 C L J 339 54 
MLJ 337 AIR 1928 PC 77 107 I C 233 (PC); 

Nagarathna Mudaliar v Chidambaram, AIR 1928 Mad 860 
(1928) M W N 617 113 I C 129 If the Court after inquiry 
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finds that the insolvent’s dominant motive m making the 
transfer was to prefer one particular creditor over others, then 
the transaction amounts to a fraudulent preference, Ibid 
Every transfer by the insolvent does not ipso facto become 
void in the absence of an intention of giving the transferee a 
preference over the other creditors, Mela Ram v Ghttlam 
Dasigir, AIR 1929 Lah 159 114 I C 709 A mere transfer 

of property or payment made to one of several creditors is not 
“a preference over other creditors” unless the dominant inten 
tion of the insolvent was to give undue advantage to that 
creditor and thcreb> to defraud others What the intention 
was is a question of fact to be decided from the circumstances 
of each case Official Receiver v Nalla Pcrumal, (1929) if W 
N 327 AIR 1929 Mad 471 119 I C 708 If in making 

the transfer, the debtor did not reallj intend to prefer the 
creditor or to confer anj benefit on him, but the dominant 
motive or object which influenced the debtor was the desire to 
secure a benefit for himself, the transaction does not amount 
to a fraudulent preference, Bhaguan Das v Chuttan Lai, 43 
All 427 19 A L J ^40 62 I C 732 If the transaction is 

a spontaneous act of the debtor uninfluenced by any circum 
stances which can tend to rebut the presumption that the 
bankrupt made a distinction among his creditors, it will amount 
to a fraudulent preference. Ex parte Tempest, (1870) 6 Ch 
App 70 , Eills v Smith, 6 B and S 314 A transaction cannot 
be deemed to be a spontaneous act, if it is established that it 
was the result of real pressure brought to bear by a creditor 
on his debtor Nupcndra v Ashutosh, 43 Cal 640 20 C W 

N 420 A presumption as to intention to give preference to 
a creditor maj arise from circumstances, Mela Ram v Ghttlam 
Dastgir, AIR 1929 Lah 159 114 I C 709 Where a so-called 

pa>ment is no voluntary payment bj the insolvent, but is in 
substance a conversion effected b> the creditor, there is no 
preference, Official Assignee v 0 R M & Firm, 52 M L J 
352 Under this section good faith on 
Intention of insolvent the part of the creditor affords him no 
relevant and that of protection, where the intention of the 
creditor, immaterial debtor to give him a preference is 

astnJ WffiJiwi, n AtLv-bKfc-, 10. 

CWN 157 29 I C 128 21 CLJ 157 (i73) , see Davidson 

v Fofmuon, 3 Jur N S 791 , Butcher v Stead, (1875) L R 
7 H L 839 , Sharpe v Jackson, {1899) App Cas 419 It is the 
intention of the insolvent that is relevant under this section, 
and not that of the transferee, Harnam Singh v GoPal Das, 
AIR Lah 79 109 I C 370 The intention or motive ot 

tljc creditor preferred is immaterial Even if the creditor takes 
a bona fide sale from the insolvent in discharge of a debt due 
to him that docs not make the transaction -a valid transaction 
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if the intention or the view of the insolvent ,s to prefer that 
creditor to others, fio/isetfi Ifamavva \ Official Rccener, 
Guntur, (1926) M \\ X 124 AIR 1926 Mad 338 23 

L W 10 92 I C 72b “The creditor, although entirely 

innocent of consciouslv having done am thing against the batik- 
ruptev law, is legallv liable to rejm the monej to the trustee 
in banhruptev in order that the other creditors maj share in 
that tnonev which was paid avvav on the eve of the banh- 
ruptev hi re Cohen, (1024! 2 Cli 515 (520, 522) A transferee 
will not be within the mischief of this section merelj bj reason 
of his knowledge of the insolvent condition of the debtor or by 
reason of his failure to see to the disposal of the purchase monej , 
Kahnath v Imbica Prasad 41 I C jqg Cf Mohandas v 
Tifcamdas, 10 SLR 123 37 I C 250 A transfer is void 

when its effect is to leave the debtor without the means of 
paving his present debts, Chidambaram v Sriimarn, 37 Mad 
227 (PC) 20 CLJ 571 iSCWN 841 Cf Dadopa v 
I tshnudas cited at p 60 ante 

A debtor, unable to pav his debts, executed a mortgage 
of his whole valuable assets 111 favour of some of hts creditors 
in full satisfaction of their claim, and himself received a portion 
of the mortgage monev in cash \\ ithm three months from the 
date of the transaction the debtor was adjudicated an insolvent 
on the application of the other creditors, held that the transfer 
was made with a view to giving preference to some creditors 
and was therefore liable to be annulled, Balmokand v Ay a 
Singh, 18 PWR 1912 26 P L R 1912 13 I C 68 Where 

a mortgage, wherebj the possession of all the propertj is handed 
over to the creditor, has the effect of giving the creditor a 
preference over other creditors the mortgage deed being 
executed within 3 months of the application for adjudication 
comes hereunder and the execution of the mortgage deed 
amounts to an act of msolvencj under sec 6 (b), Krishna Das 
v Raja Ram, 1930 A L J 370 AIR 1930 All 282 If a 
creditor purchases the property of an insolvent in lieu of the 
balance of the account due to him, the transaction falls under 
this section, Vithal v Copal AIR 1922 Nag 260 69 I C 

556 A pajment amounts to a fraudulent preference under 
this section when it is voluntary and is a deliberate preference 
of one creditor over others, Gandabhai v BalLnshna 32 Bom 
L R 294 Where a debtor could secure a loan from an old 
creditor onlj by giving sccuritj for all the debts due and he 
effected a mortgage, it is not a fraudulent preference, as there 
nas a Pressing necessity, Daulat Ram v Deokmandan, AIR 
1924 Lah 686 75 I C 861 Where a debtor, who being 
unable to meet .us difficulties stands in need of further 
accomodation and a creditor takes a mortgage covering both 
the new and old debts, it will not be a case of preference, .>1 

/ 



352 THE PRO\ IXCIV.L IN SOI \ EXCY \CT [SEC 54 

Mai Ram Sarttp v Daulal Ram AIR 1926 Lah 231 92 I C 
296, see also A.asi Iyer v Official Recetier Tanjorc, AIR 
1929 Mad 821 So far as moveable property is concerned 
mere preference of one creditor at the expense of another if 
lie is not injuriously affected mil not make the transaction 
void or \01dable under any law except Insolvency law, Subhata 
Ptllay \ Subramaman AIR 1929 Rang no 118 I C 401 
A fraudulent arrangement between a seller of goods and the 
insolvent by which the goods were left m the manual power 
of the insolvent only for the purpose of postponing other 
creditors is a preference and cannot be upheld Comp 
Nrtpcndra Kumar Bose, In re 56 Cal 1074 , Murray, In re, 
3 Cal 58, 62 

Preference by means of suffering a judicial proceeding 
arises when , for instance, a debtor 
4 Suffer a judicial pro- allows a judgment to be passed against 
ceedtng ’ lum by default, or m collusion with a 

plaintiff, or when he confesses judg 
ment or consents to a decree A judgment by sufferance, how 
ever, will not operate as a fraudulent preference when the suit 
was commenced at a time when there was no other creditor to 
take bankruptcy proceedings Ex Parle Lancaster Re 
Mars den, (18S3) 25 Ch D 31 1 — ref to in 25 Bom 202 (214) 
Cf 93 I C 331 (Smd ) When the judgment debtor has no 
great stake m life he may allow collusive decrees to be made 
against him so that the dividends of genuire creditors may, 
on bankruptcy, be reduced thereby , it is because of this reason 
that a decree against the insolvent has been held not to be 
binding upon the receiver, [sec Mir Shahamat v Rahim Dux, 
AIR 1925 All 33 84 I C iooS], or that an Insolvency' 

Court has been held entitled to go behind a judgment debt 
[ c.i de p 217] As to consent decrees vide infra 

Good Faith A creditor, who takes the whole or sub- 
stantially the whole of the property of his debtor in payment 
of a past debt, and with knowledge of the existence of other 
creditors cannot be said to be acting in good faith, Ex parte 
Jules, (1902) 2 K.B 58 71 LJKD 710 Vide the observa- 

tion of \\ right J quoted at p 34S, ante Similarly, a near rcla 
tion of the insolvent purchasing the insolvent’s entire property 
with notice of the insolvency cannot be said to be acting 10 
good faith, Daolat v Panduram 55 I C 57 (Nag ) In case 
of repayment of a debt not yet due, bona fidcs of the transaction 
have to be proved Mere proof of passing of consideration 
will not do, Gopal v Htralal, AIR 1925 Nag 225 S3 I C 
246 The mere fact that valuable consideration has been paid 
for the transfer does not necessarily lead to an inference of 
good faith, Gofal v Ramknshna, AIR 1921 Nag 103 *7 

N L R 69, Narayan v P,athu, 10 NLJ 12 AlR X 9 J 7 
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Nag 166 If the transaction is a mere cloak for retaining a 
benefit to the debtor or if it gues undue or fraudulent prefer 
ence, it will be wholly void even though supported by const 
deration, Ibtd When a question of good faith is at issue all 
the surrounding facts should be weighed as a whole and not 
in isolation from one another, Seth Ghunsamdas v Umapcrsliad, 
23 C V N S17, P C , also cited at p 3^4, supra See also 
Aarayan \ Raihit AIR 192- !\ag 106 

Decree against insolvent not binding upqn Receiver t 

\ decree obtained against the insolvent is not binding against 
the receiver in insolvency, as it might possibiy be a collusive 
affair, and the insolvent might not care whether he has decrees 
for an unlimited amount against him or not, Mir Shahauiat v 
Rahtm Btix, AIR 1925 All 33 84 I C 1008 Cf Kalachand 

v Jagannath, cited at p 201 

Consent Decree A consent decree has no greater 
sanctity than a contract between the parties and the Insolvency 
Court has jurisdiction to examine the bona fidcs thereof If 
such a decree is challenged under tins section the question 
for consideration bv the Court would be as to the dominant 
motive of the debtor , if challenged under sec 5? the ques 
tion would be, whatever might be the dominant motive of the 
transferor whether the transferee acted in good faith, Re 
Nanndas Sunderdas 93 I C 331 (Sind) Cf Mackintosh v 
Pogose (1895) 1 Ch D 505 

Liability of Agent making a preferential payment : 

An agent, who with a full knowledge of the bankruptcy of 
his principal makes payment to a creditor and thus gives him 
a fraudulent preference, wall be liable to the trustee in bank- 
ruptcy for t£e amount so paid by him, Re Morant (1924) r Ch 
79 , but he will be protected if he makes payment in good faith. 
Ibid 

Limitation An application for annulment under this 
section can be made at any time during the pendency of the 
insolvency proceedings, the right to do so being one that 
accrued from day to day, Pifthi Rath v Basheshar Rath 69 
I C 403 (Lah ), followed in Daryai Singh v Kanai Lai, 75 
I C 996, which has held that where the Court chooses to take 
action itself under this section or is moved by the Receiver 
or by a creditor, it is not bound by any period of limitation 
It has been said that Art 181 of Sch I of the Limitation Act 
has no application to such proceedings therefore there is no 
period of limitation for an application under this section, vide 
Hemraj Champalal v Rami nshna Ram, (1917) 2 PL J 101. 
So, it has been maintained that delay in making au application 
hereunder is not fatal, comp Abdul Kader v Official Assignee , 

23 * 
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25 M I4 J 320 20 I C 482 But see Ntkla Mai v Marwan 
Bank lid Lahore, 151 PH 1919 52 I C iSS, which says 
(■very reasonably) that the limitation for swell an application is 
three years from the date when the right to apply accrues, that 
is, from the date of the adjudication Of course the question 
of limitation 111 this direction is not altogether free from diffi 
cult}, but we fail to see why there should not be some sort of 
time limit in order to quiet stale claims or to make up for the 
loss of evidence by lapse of time The Tact of the pendency 
of the proceedings may have some bearing on the question {69 
I C 403, supra), but that will not be an mfalhable guide for 
determinmg the limitation inasmuch as insolvency proceedings 
come to an end with the discharge of the bankrupt which is 
itself an uncertain e\ent m point of time and the question of 
annulment ought not to be made dependent on such a precarious 
circumstance 

Mode of computing the time-limit of 3 months In 

calculating the period of three months, mentioned in the sec 
tion the day of the presentation of the petition is excluded, 
Re Dawes Ex parte Official Receiver, {1897) 4 Mans 117 If 
should be noticed that the date of presentation of the insolvency 
petition is the terminus a quo for the purpose of computing 
the period of three months prescribed by the section In the 
case of a bankruptcy petition by creditors the date of its pre 
sentation is the date on which the requisite number of creditors 
join to make up the statutory aggregate amount of Rs 500/ , 
see Sohan Lai v Sheonath, cited at p 76, under the heading 
“Aggregate amount” 

Void Under the Act of 1907 this word was interpreted 
to mean "voidable \ see Ussam Kasitn \ Palat Mammad 38 
I C 231 (Mad ) But now comparing the language* of this 
section with tint of section 53 this new cannot any more be 
maintained According to the old interpretation, a transaction 
unless actually impeached would stand good So, it was held 
that the Receiver could not object to the execution of a decree 
by an assignee under O XXI, r 16 of C P Code, unless he 
Ind obtained an order of annulment under this section, Ussam 
Kasim \ Palal supra But under the present Act, the transac 
tion being altogether void (if within 3 months), the Receiver 
it seems can take exception even before actual annulment 
Vide notes under the heading “Voidable” at p 326, ante 

Plea of Fraudulent Preference by Debtor outside 
Insolvency Court A plea of fraudulent preference set up 
by a debtor not jn the interests of the creditors in general, 
but to a-oni his own obligation, is of no avail except perhaps 
m the Insolvency Court, Mohandas Thakttrdas \ Ttkamdas, 
10 S L R 123 37 I C 250 
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Jurisdiction of Court other than Insolvency Court 
to determine question of fraudulent preference Where 
a suit for specific performance of a contract entered previous 
to his insolvencv is brought against an insolvent in a Court 
other than the Court of insolvency, such a Court has no juris 
diction to determine the question of fraudulent preference, 
±\agarathna Mudahar \ Chidambaram, (1928) MW N 617 
AIR 192S Mad S60 113 IC 129 

Receiver may recover payment from person preferred : 
When a transaction is set aside as a fraudulent preference under 
this section, the receiver will be entitled to claim recovery of 
the monev actualh paid to the person preferred, Re Stanley Gf 
Co , 94 L } (Cli ) 1S7 (1925) 1 Ch 14S 

Position of the Alienee after avoidance of transfer : 
The alienee can prove for what may be due to him from the 
insolvent bv wav of refund of the consideration, if any, Devi 
Dial v Sttudar Das, 151 P R 1919 65 P R 1919 51 I C 720 
This principle holds good also in respect of sec 53, vide at 
p 338, ante 

Effect of annulment l ide under the last heading , 
also notes at p 3,S, ante \s to the effect of order of annul 
ment, being incorporated in the order of adjudication vide 
under the heading "section applies upon adjudication," at 
p 342 , also Comp Appircddi v Chtnna cited at p 157, ante 

Procedure and Evidence The Receiver is the proper 
person to make an application for annulment under this section, 
Ntkha Mai v Marian Rank, 53 IC 1S8 Put where the 
receiver fails to move in the matter, a proceeding can be started 
by the creditor (Ibid) I ide sec 54 A and the cases there- 
under Before setting the law on motion under this section, 
the Receiver can ask for indemnity for his costs from the credi 
tor who wants him to impugn the transaction If be fails in 
the District Court he can curry tilt matter to the appellate 
Court, /lnanfanarayana v Ramstibba, 47 Mad 673 18 L\V 

857 AIR 1924 ''lad 345 79 I C 395 Likewise a creditor 

js competent to move where no receiver is appointed, Gopalrao 
v Hiralal, AIR 1925 Nag 225 85 I C 246 , N ikka Mai v 

Mtn &an Bav<k lAd , sv.f-va TVa ptVAwr, ‘it/i Vnt T/mpt/se xtrerSl 
be properly stamped Also read the notes under "Procedure" 
at p 335 The transferee is always a necessary partv Cf 
fagannath \ \aram, 52 I C 761 In deciding the question 
of motive, any act of the debtor at or about the time, any 
matter in pan materia may' be looked into to see what was 
passing in Ins mind, Arunachalam Chettiar v Official Receiver 
of Tanjore, 49 M L J 562 (infra) The question of domra 
motive is a question of fact, see Kast fyer v Official 
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Tanjore, AIR 1929 Mad S2r But as the solution of the- 
question involves an enquirj into the state of a man’s mind, 
direct evidence will scarcel> be available and the decision vvilL 
generallj depend on inferences to be drawn from circumstances, 
Sime Darby & Co v Official Assignee, 47 C L J 339 30 Bom 
L R 290 54 JVI I, J 337 (P C ), infra In a Madras case it 
lias been held that 111 impugning a sale under this section 
evidence given at the lnsolv encj proceedings can be used 
against the purchaser, though lie was not a party thereto, 
Gangala Ramakottaya v 23 I C 597 (Mad ) 

But how evidence can be used against a party who had no oppor- 
tunity to rebut it or test it b> cross examination reallj passes 
our comprehension In deciding whether a transaction was 
entered into in good faith or not, it is a mistake to take each 
fact which militates against the bona fides of the transaction 
separated from the rest of the facts and to proceed to demon- 
strate that it is quite consistent with good faith The Judicial 
Committee have condemned this process (almost invariably 
adopted bj our Courts) of arriving at a conclusion on the ques- 
tion of good faith and have held that in such a case all the 
circumstances should be considered in relation to each other 
and weighed as a whole, Seth Ghunsham v Uma Pershad, 23 
C W N 817 21 Bom LR 472 50 I C 264 (P C ) and other 

cases cited at p 334 The mere fact that the act was done 
shortly before the filing of the insolv encj petition raises no 
doubt a presumption of fraudulent preference, but it is neces 
sarj to consider all the facts in the case and to arrive at a dcci 
sion as to what was the principal object of the insolvent m so 
acting, Raeburn to \ Zollikofcr, 2 Rang 193 AIR *9 2 4 
Rang 30S 83 I C 440 As to how far Receiver’s Report will 

be evidence read Basantt Bat v Nanhc Mai, AIR 1926 All 
29 S9 I C 357 

Procedure not summary An order passed under this 
section is not a summary order, but a considered order passed 
after allowing the alienee all the facilities of a regular suit for 
adducing evidence, Allah Baksh v Karttn Baksh AIR 1922 
Lah 214 69 I C 752 A proceeding to set aside a transaction 
as a fraudulent preference should be tried as if it were an 
action The case should be opened on behalf of the Receiver 
and his report read as if it were a pleading He must then 
call in Ins evidence and make out his case like an> plaintiff 
Then, the case for the other side should be opened and the 
matter tried, Sam 11 Pallor v II ilson, jS J< W 69 6 73 I C 
532 

Proceeding hereunder may be continued even after 
annulment of adjudication : A proceeding under this section 
remains pending and rtiaj be continued even after annulment 
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■of adjudication, Jcihaji P cr a ji Firm v Knshnayya, 52 Mad 
64S 57 ML J 116 (1929) M W N 4S9 AIR 1930 Mad 
27S 

Burden of Proof Where an act is impeached as a 
fraudulent preference, the onus of proof lies on the Receiver, 
-Baffin Rcddtar \ Offictal Assignee 37 M L J 246 10 L W 

354 (1919) M W \ 576 53 I C 642 , Tmu Mela Ram v 

■Ghulam jDosfcir, AIR 1929 Lali 159 114 I C 700 , Ex parte 
Topham , Re 11 alLer, (1S73) 8 Cli 614 , Ex parte Griffith, Re 
Il'ilco* (1SS3) 23 Cli D 69 , £v parte Lancaster, Re Marsden, 
fl8S3) 25 Ch D 311 (319) , Kasi her \ Official Receiver, 
Tanjore, AIR l9->9 Mad 821 124 I C 213 , Siwe Darby 

<5* Co \ Official Assignee 47 C L J 339 30 Bom L R 290 

54 ML J 337 AIR 1928 P C "7 107 I C 233 (P C ) , 

Ma Khtn \ Offictal Rcccucr, AIR 192S Rang 166 113 I C 

S13 Thus there is a consensus of authority in England as well 
as in India that the initial onus is on the person challenging 
an alienation under this section to prove that it was made with 
the dominant view of giving the particular creditors preference 
over others Ram (.hand \ Pinna \and AIR 1928 Lah 
744 no I C 824 Therefore the onus is in the first instance 
on the Official Receiver to prove that the dominant or the 
substantial or effective though not necessarily the sole, motive 
which the insolvent had in view was to prefer a particular 
creditor, A chaldas \ Offictal Receiver 107 IC 210 Cf In 
re L II Nasse 7 Rang 201 AIR i9->9 Rang 229 118 
I C 615 See also Williams on Bankruptcy 10th Ed p 303 

The burden of proof lies on the receiver even if the debtor was 
insolvent at the time of the transaction and knew him to be 
so. Re Laurie, bx parte Green, {1898) 6 Manson, 48 As to 
when the onus may possibly shift, see Re Eaton Cf Co , Ex 
Vtney, (1897) 2 Q B 16 (17) Sharp v Jackson {1899) A C 
419, Ex parte Tate (1876) 55 L T 53r Re Lake (1901) I 
K. B 710 The onus is shifted on to the creditor or transferee 
to prove the contrary where the insolvent has made the 
payment or transfer of property (as the case may be) in 
discharge of an old debt and on the eve of bankruptcy, 
Nehaldas v Offictal Receiver 107 I C 210 If it is established 
that the payment is made of the debtor’s own accord and not 
in the ordinary course of business and without any sort of 
pressure being - brotrgftt to bear upon fum and that the debtor 
was on the eve of bankruptcy , the 01ms shifts on to the creditor 
to show that the payunent was not made with a view to prefer 
him, — per Rattigan C J in / a6/iu Ram v Puranchand 130 
P R 1919 53 I C 421 Cf Madho Ram \ Official Assignee, 

27 C W Is 61 1 Cf Gopalrao \ Htralal AIR 1925 Nag 
225 83 I C 246 The initial burden of proof is alw ay’s on/ 

the Official Receiver to give some evidence of a view to prefer. 
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Arunachalam Chettiar v Official Receiver, 49 M L J 562 
32 L W 134 (1925) "M \V N 561 AIR 1925 Mid 10S9 
91 I C 522 Where the Receiver challenges a transaction as 
1 fraudulent preference, he must show that b} evidence apart 
from the mere fact that the transferor was insolvent, Jatiaki 
Ram \ Official Recct er, Coimbatore suf>ra It has been held 
m a recent case that when a receiver seeks to impugn a transac 
tion under this section, the onus is on him to show that it was 
an outcome of a fraudulent preference, An pendra \ Ashulosh, 
21 CRJ 167 19 CWN 175 29 I C 12S , Janaki Ram v 

Official Receiver Coimbatore AIR ig*»5 "Mad 32S 7S I C 
16 , Daulat Ram v Deokinandan AIR 1924 Lah 6S6 Also 
see Nnpcndra v Ashutosh 44 Cal 640 20 C W N 420 33 
I C 54S , Official Assignee of Madras v Mehta and sons 42 
Mad , 510 (19*9) M W N 293 49 I C 96S 36 MLJ 190 
(igjg) MWN ->46 Bappu Rcddtar v The Offictal Assignee 
Ttnncielle y 3“ MLJ 246 (1919) MWK 576 The onus 

of proving that certain payments were nude b> an insolvent 
with the motive of giving fraudulent preference to a creditor 
lies in the first instance on the Official Rece ver Rut where 
such payments were made on the eve of insolvency and no 
explanation is given for mphing the same, a prtma facie 
presumption would arise in favour of the Official Receiver and 
Ihc burden of proving the contrary would shift on to the 
insolvent Offictal Recener \ he almalajumal AIR 19*6 
Sind 123 93 I C 372 Cf Rc Lake Lx parte Dyer (1901) 
1 K B ro {71 ) where the receiver has made out a prtma 
facie case of fraudulent preference and there is no evidence 
to the contrary he is entitled to succeed Re Cohen Ex parte 
Trustee (19*4) 2 Ch 5*5, because, it is then incumbent on the 
insolvent to displace tint prtma facie evidence by proving 
pressure or so forth Re Ramsay (1913) 2 R B 80 There is a 
suspicion of fraud where an insolvent eNOCUtes i deed of gift a 
few days before filing his application for adjudication whatever 
the declaration in the deed of gift may be Ilusam ' 
Muhammad / amir Ibcdi 9 O & A L R 440 26 O C 3*9 

“4 I C So - * Wc have already seen above that a question of 
intention or motive always involves an enquiry into the state 
of a man s mind ami as direct evidence on the point is seldom 
available its decision therefore must m a majontv of cases 
depend on circumstantial evidence Stme Darly £“ Co ' 
Official littgncc infra In tins connection read the observa 
lions in Seth unsamdas \ Umapcrsh id [cited at p 156] 

disapproving the method of taking each fact militating against 
the l ona fid c* of n transaction in isolation from the other facts 
Ir the ca*e of fraudulent preference it is not necessary for the 
Receiver to make out that the propertv was under valued He 
has only to make out the intention of the insolvent, Jiolisctti 
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Mamawa \ Official Receiver, Guntur, (1926) MWN 124 
AIR 1926 Mad 338 23 L YV 10 92 I C 726 

In tbe stage of appeal, when all the evidence is before the 
Court, the question of the burden of proof is not of great 
importance, Gopalrao v Htralal, A I R 1925 Nag 225 83 

I C 246 , see also at p 334 Y\ r licn all the circumstances have 
been ascertained so far as the parties have thought fit to ascer- 
tain them, discussion on the question of onus becomes 
immaterial, Suite Darby £? to v Official Usignce 47 C h J 
339 54 M L J 337 .>0 Bom L R 290 AIR 192S PC 77. 
107 I C 233 (P C ) 

Use of affidavits Unless an affidavit is actuallj used 
bj a part}, the Receiver cannot rel> on an> admission in it, 
Ex parte Cohen, (1924) 2 Ch 515 (C A ) 94 L J (Ch ) 73 

Regular suit barred A decision under this section will 
preclude a fresh agitation over the question bj means of a 
regular suit, -lllaU Baksh \ kanm Bal sh supra, Cf 42 Mad 
322 , 29 \11 626 , 49 All 71 (cited at p 3^8) , 24 A L J 897 , 
69 I C -52 

Sub»sec ( 2 ) : Bonafide transferee from creditor for 
value Such a transferee is not hit b> the section, see 
Butcher v Stead L R " H L bvo (on appeal irom 18,4 9 Ch 
App 595) But the sub section does not afford an> protection 
to a transferee who neither acts 111 good faith, nor pays any 
value Therefore a benamdar of the preferred creditor gets 
no protection, Jagannath v Aaram 52 I C 761 Similarl}, 
there is no protection where the transfer is a mere colourable 
transaction, Ibid Cf (1877) 3 A C 213 (226) 

Appeal An appeal lies to the High Court under sec ~s 
(2) and Sch I from a decision that a transfer of property is a 
preference in favour of a creditor bo an order as aforesaid is 
not final in tbe sense that it is appealable, Allah Bal sh v Jvamn 
Baksh, AIR 1922 Lali 214 69 I C "52 Trom the wording 

of Schedule I it seems that no appeal lies to the High Court 
when the decision is no preference, though it maj plausiblj 
be contended that the decision falls wttlnn the scope of sec 4 
and will be appealable on that account 

54A. [New] A petition for the annulment of 
any transfei under section 53, or 
Bi whom petitions 0 f any tiansfer, payment, obli 

lor annulment ma\ be . J , 

made gation or judicial proceeding 

under section 54, may be made 
by the receiver or, with the leave of the Court, by 
any creditor who has proved his debt and who 
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satisfies thfi Court that the receiver has been 
requested and has refused to make such petition 

The Section This section is new and has been added 
by the amending Act of 1926 (XXXIX of 1926) to set at rest 
the control erSj as to whether a creditor Ins locus standi 
to move the Court for annulment of a transfer b3 the insolvent, 
ude notes at pp 338 and 355 The necessity for this amend 
ment has been thus explained in the statement of Objects and 
Reasons for Bill No 41 of 1926, published in the Gazette of 
India Pt V, p 137 (dated the 21st August 1926)— “The 
clause carries out a suggestion made bv the Rangoon High 
Court for the amendment of sections 53 and 5 1 of the Act of 
xg->o The Hon’ble Judges point out that the Receiver mav 
6e unwitting to exercise his powers under these sections and 
that ~ "h n receiver is not appointed 

it set itself to move as provided 

b> s ll> follows the decisions of 

High nahes the law clear on the 

point ” The section seems to contemplate onlv the case in 
which a receiver has been appointed It does not say what 
will happen when no Receiver is appointed Obvioustv, where 
no Receiver is appointed, the Insolvent Court can be moved 
on the Petition of a creditor, Gopal Rao v Hiratal AIR 
1925 Nag 225 83 I C 246, relying on Ransilal v Ranglal, 
AIR 1923 Nag 97 7» I C 418 If no Receiver is appointed 
the tnsohenev Court can itself move under this section on the 
matter being brought to its notice b> a creditor Seth Shcolal 
v Girdhaninl A I R 1924 Nag 361 78 I C 140 A creditor 

can petition for annulment only uxth the leaic of the Court 
and not as a matter of right His power 111 this direction is 
also subject to two other conditions viz (1) he must have 
proved his debt and (2) he must satisf\ the Court that he has 
already Unsuccessful!) approached the Receiver Or, 111 other 
words tender of proof and an abortive appeal to the Receiver 
in the hist instance are conditions precedent to the maintain, 
afnhtv of an application under this section Cf Pounusanu 
\ SHbffttiuinia 20 L\V 404 AIR, tq 2<> Mad I'M® 
Ordinarttv where the interests of all creditors are involved 
the individual creditor cannot move the Court unless and until 
the Receiver refuses to move in the matter /InanMaiwravatfo 
\ Rama Subba, 47 Mad , 673 (682) rS L W 857 AIR 

1024 Mad 345 79 I C ^gs , Heturaj v Rant /vis/»r« (lOi/i 

Fat 301 2 F L J 101 38 I C 169 Cho v Kalhd 

{•erttmal 49 Mad, 794 50 JI L j 602 AIR 1026 Mad 

801 q 6 I C ot4 A r >Ua Mai \ Maruar Haul, <52 I C t 88 
This is the trinciplc that should l»e followed when nil the 
creditor** interests arc homogenous and it is possible for the 
Receiver to represent them all But where an individual 
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•creditor’s interest, are opposed to, or conflicting with, those 
of the rest of the creditors, so tint the Receiver cannot 
represent the individual creditor’s individual chims, a motion 
maj be made b> the individual creditor and an appeal may 
be preferred b\ him al«o — per Wallace J in Choudappa, \ 
Kaf/iaperiiMial, supra This Madras decision, in so far as it 
holds that the creditor without am comtmmitv of interest, 
even if not co-nominee a partv to an application for annulment 
can intervene without first moving the Receiver, must now be 
taken as abrogated b> the new section which prescribes two 
prerequisites for Ins application ic (1) proof of debt and 
(2) an unsuccessful appeal to the Receiver in the first instance 
I tdc also the notes under the heading ‘'Proved rc" at rP 33 s 
36, and under the heading “W ho is to nnh the anplication” 
at p 328, ante See also Banstlal v Ranglal, 6 N L J 47 19 

N L R 32 AIR 1023 Nag 97 , llasanl 1 /lai v \anhe Mai, 
L R 6 A 397 AIR 19:6 All 29 Sq I C 157 , Gopalrao 

v Hiralal \IR 1925 Vag 225 St I C 246 , Khusah Ram 

\ Bholarmal, 37 All , 252 28 I C 57 It ma> incidentally he 

pointed out here tint a transfer of his pro iert\ effected bv an 

insolvent is not neecssarilv void as against all persons Where 
neither the Receiver nor the Insolvene\ Court challenges a 
transfer, a prior gratuitous transferee from the insolvent will 
have no locus standi to challenge it Ram Charan Lall v 
Basdeo Sahat, 102 I C 92 

Procedure when Receiver is requested lo move : 
When the Receiver is asked to challenge an alienation, it will 
be his dutv to give a formal notice to the creditor making the 
requisition calling upon him to substantiate his allegation A 
general notice asking creditors to prove their claims will not 
suffice A date should be fixed for inquiring into the bona, 
{ides of the transaction impugned and notice of the same given 
to the creditors to come and object There must be an 
examination of the insolvent and the creditors if anv, and if 
the Receiver finds the alienation to 1 e fraudulent he must 
move the Court to set it aside Where the Receiver is not 
much impressed with its fraudulent character but a creditor 
wants him to take the matter to Coirt he can proceed to 
comply with the request upon taking an mdemmtv for costs 
from the importunate creditor., Ananthanaxa.i in a v Ramasubba 
47 Mad , 673, supra The costs of 1111s tCLSsful motions hv 
the receiver fall gmeralh on the parties 
Receivers* liability for at whose instance the receiver acts and 
costs and damages are not ordinanlv directed as against 
the assets in his hands see Re Surcsh 
Ch Go$ee 23 C W V 411 When the Receiver seizes pro 
perties other than the insolvent s at the instances of the 
creditor, he is not lumsclf liable to the true owner for damages, 
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the true owner may recover damages from the creditor goading 
on the receiver to action, see Binda Prasad v Ram Chander r 
iq ALJ 27" (Brick Kiln case), following Abdul Rahim \ 
Sital Prasad, 41 AH 658 

Duty of Court The Insolvency Court is not only 
competent to entertain an application under this section but 
is bound to enquire judicially into the matter when it is 
brought to its notice, A r i kla Mai v Marwan Bank Lid , 151 
P R IQ12 52 I C xSS As to the Court’s power to move 
suo motu in the matter, see Seth Sheolal v Girdhanlal, AIR 
1924 Nag 361 78 I C 140 Vide under sec 53 under the 

heading *' 'Jurisdiction of Court” at p 315, ante evidently, 
the creditor who applies for leave under this section has to 
make out, besides the two essential pre-requisites as to proving 
his debt and making an unsuccessful request to the receiver, 
a puma facte case for annulment The matter of granting 
leave is certainly discretionary with the Court, but discretion 
always means judicial discretion As leave should ordinarily 
be granted where a prtma facie case is made out, it will not 
be proper for a Court to demand security from a creditor as 
a condition precedent for granting leave If leave is wTongly 
refused bv a subordinate Court, remedy lies under sec 75 (i)» 
and if by a District Court, the remedy lies under sec 75 (3r 
55. [§ 38] Subject to the foregoing provi- 
sions of this Act with lespect 

i.SSE 0 ' to “ / *" to the effect of insolvency on 

an execution, and with respect 
to the avoidance of certain transfers and pre- 
ferences, nothing in this Act shall invalidate in 
the case of an insolvency — 

(a) any payment by the insolvent to any of 

his creditors, 

(b) any payment or delivery to the msol- 

Aent, 

(c) any transfer by the insolvent for valu- 

able consideration, or 

(d) any contract or dealing by or with the 

insolvent for valuable consideration - 
Provided that any such transaction takes place 
before the date of the older of adjudication, and 
that the person with whom such transaction takes 
place has not at the time notice of the presentation 
of any insolvency petition by or against the debtor . 
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This is old *ec 3S and corresponds to sec 45 of the 
Bankruptcy Act, 1914 

Principle and Object of the Section We have seen 
how in«ol\eucv affects the antecedent transactions of the 
msohent But this section gives protection to the transactions 
mentioned in the clauses (a) (b) (c) and (d) subject to the 
proitso appended to the section and subject to the foregoing 
proztswns of the Act, for instance those in sections 51, 52 
53 54 and 54 \ It protects all transactions unless of course 
thej are in themselves acts of insoh cncy or fraudulent pre 
ferences entered into with tlie insolvent b% third persons for 
i aluable consideration and bona fide in the sense that the 
transactions took place without notice of the insoh encj petition 
Bhagva.n Das \ Chattan Lai 43 All 4-’“ 19 A L J ^40 

62 I C Cf Herbert \ Higgtns 95 I. J Ch 303 Re 

Bedham 69 L T 356 It is meant to protect debtors who 
hare paid their debts to their creditors without knowledge of 
the latter s insoh enc\ and its benefit must be given to persons 
who paj their debts after filing of insol venc> petition but 
before adjudication Onl arsa v Bndichand 6 NLJ 213 rq 
h L R 144 AIR 1923 \ag 290 "3 I C 103 It should 

be observed that obuoush the doctrine of relation bacl as 
enunciated in sec 28 (7) has no application in the section 
but see Janaki Ram \ Official Recetier Coimbatore 78 I C 16 
Change in Law Under the repealed Act any of the 
transactions referred to in the aforesaid clauses could be pro 
tected if it took place before the date of the order of adjudica 
tion but under this section a new clause has been added 
— and that the person debtor The effect of this 
alteration is that in order to avail oneself of the benefit con 
ferred bj this section it is not eno igh to show that the trans- 
action m question took place before the order of adjudication 
it must also be shown that the transaction was gone into b> 
the party claiming the benefit without the knowledge of the 
presentation of the insolvency petition 

Foregoing provisons The whole section is subject to 
tie prozisions of tl is AU regarding (1) tie effect of insolvency 
on execution {2) the avoidance of certain transfers and pre 
ferences As to the effect of insolvency on execution see 
sections 51 and 52 and as to the avoidance of certain transfers 
see sec 53 and for that of preferences see sec 54 The effect 
of subordination to the foregoing provisions is that this section 
caunot give protection to a trai sfer which is in violation of 
the fundamental j rmciples of Bankrupts law SI eot ath v 
Mulish Ran 42 All 433 iS A L J 449 55 I C 94^ 

The transactions contemplated bj this sections are — 

(a) Payment b> the insolvent to a creditor 
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(b) Pajment or deln err to the insolvent br any body 

Cf Re Rogers, Ex parte Holland, (1S91) S Morr. 

243 

(c) A transfer b} tbe insolvent for consideration 

(d) A transaction (contract or deabng) bj* or with tbe 

insolvent for consideration 

A transfer of his propertv bv the insolvent to his wife on 
account of her claim for doner under the Mahomedan Law 
is entitled to protection under cl (c) of this section, 
\astmunissa v Abdul Kadtr, 20 O CL 295 43 I C 2S0 A 

transfer bv a debtor of his properties to a fen of bis creditors 
for distribution among all his creditors pro rata is a transfer 
for valuable consideration within the meaning of clause (e) 
above Where an assignment is made in pursuance of a 
previous agreement, there is no fraudulent preference or 
fraudulent convevance, and the same ma\ be protected under 
this section See Re Dane j (1921) 1 KB 62S. distinguish 
mg, Rc Holland (1920) 2 Ch 360 The undertaking bv the 
trustees to distribute the assets is sufficient consideration for 
the transfer, which will therefore be entitled to protection, 
Official .Receiver of Trtchmopoly \ Somastindaram, 30 M L J , 
4*5 43 I C 602 As to what maj or maj not be dealing, 

within the meaning of clause (d), see Ex Parte, Pilters, 17 
Ch D 65? , Jitmand v Ramcliand, 29 Bom , 405 

Good faith essential It should be noted that tbe 
words ‘bona fide ’ do not occur in the section except in the 
marginal note These words occurred in all the earlier English 
Statutes, [Cf Butcher v Stead, {1875) L R 7 H L S39J 
though not appearing in sec 49 of the Bankruptcv Act of 
1SS3 or its substitute sec 45 of the Act of 1914 and it has 
been held tn England that the omission of these words from 
the present Act did not make any difference, Re. Slobodmisk^, 
r x parte Moor , (1903) 2KB 517 , the same view should be 
taken in respect of the omission of these words from the present 
section, comp Mercantile Bank v Mad Official ^ 

Mad 250 35 I C 942 The short notes on the case reported in 

4 s Mad 23S in 41 Si L J 13 (Jour ) seem not to be accurate 
The section protects only bona fide transactions and ret 
coll it sue ones, (iSg6) 1 Qfl 406, distinguished in Re Jukes, 
(1902) : K B sS Cf Ailmem Chojtdhury v Durga Charan 

22 C \\ X 704 

Voluntary payment This section docs not protect a 
ioluntary pavmcnt bj the bankrupt, (1901) 85 LT 304 
"Voluntarj payment” is one made spontaneouslv bv a person 
of his own accord and not (i) under pressure of demand bv 
creditors or »u) a possible dinger of prosecution A pavmcnt 
made in the ordinary course of business is not voluntary* 
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Ramsay & Co \ Official Assignee, 35 Mad , 712 10MLT 
124 21 MLJ 920 11 I C 769 

Notice The transacting party who wants to avail 
himself of the benefit of this section must not be tainted with 
the notice of the insolvency petition at the time of the trans 
action Notice perhaps includes all the different hinds of 
notice, namelj, (1) actual notice, (11) constructive notice and 
(m) imputed notice— See sec 3 of the Transfer of Property 
Act Thus, it has been held that a person who takes a transfer 
of the debtor’s property cannot claim the benefit afforded by 
this section, if he had notice of anv circumstances that should 
have put him on enquirj, Ex parte Moore (1923) 2 KB 517 , 
see also Re Dicken, 46 L T 238 , Ex parte Rich Dale, 19 
Ch D 409 Also see p 117 Cf Onkarsa v Brtdlchand, 
supra 

Proviso : Before the date of the order of adjudica- 
tion The order of adjudication relates bach to and takes 
effect from the date of the presentation of the Insolvency 
petition, see sec 28 (7) , also RaUial v Shudhmdra 4 C W N 
172 Thts does not mean that the order can be ante dated 
so it seems that for the purpose of the proviso the word date 
means the actual date Besides the effect of the proviso being 
to curtail the rights of a transferee it should receive a strict 
and literal construction Cf Achambil Lai v Chlianga Mai 
32 I C 429 “The order of adjudication relates bach and 
takes effect under sec 28 (“) for the purpose of binding the 
insolvent and his creditors from the date of the presentation 
of the petition of insolvency But it takes effect retrospectively 
only to the extent laid down in the Act If the date of 

the order of adjudication referred to in sec 55 (old sec 38), 
be deemed to mean the date of presentation of the petition 
of insolvencj , secs 34 & 38 (now secs 51 & 55) would 
become redundant and out of place ’ Ibid 

It should be noticed that no protection is given by this 
section to a transaction after the adjudication which operating 
to vest the property in the Receiver under sec 2S (2), pre- 
cludes all such transactions Cf Re Jivandas Jhaioar 40 Cal , 
78 18 I C 908 , Raghunath Das v Sundar Das, 4 ^ Cal 

20 C L J 555 IP C) , Ram Bahadur v A ipunji 25 Bom L R 
497 AIR 1924 Bom 49 73 I C 3-9 

Onus of proof Where a person claims protection 
under this section, the onus is on him to prove facts which 
will entitle him to protection, e g , that the transaction was 
for value and bona fide that is without notice of the bank 
ruptcy, Re Seaman (1896) 1 Q B 411 Ex parte Rev ell, (i88 3 ) 
13 Q B D 720 (72SJ , Ex parte Cart a right, (1S81I 44 L T S83 , 
Lx parte Schulte, (1874) 9 Ch App 409 m 
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Realisation of Property 

56. [§ 18] (1) The Court may, at the time 
of the ordei of adjudication or 
«ner° mtment ° f K an Y time afterwards, appoint 
c ner a recenei for the property of 

the insolvent, and such pioperty shall thereupon 
vest in such leceiver 

(2) Subject to such conditions as may be pres 
cribed, the Court may — 

(o) lequire the receiver to give such security 
as it thinks fit duly to account for 
what he shall receive in respect of 
the property, and 

(6) by general or special order, fiv the 
amount to be paid as remuneration 
for the services of the receiver out of 
the assets of the insolvent 

(3) Wheie the Court appoints a receiver, it 
may remove the person m whose possessoin 01 
custody any such property as aforesaid is from 
the possession or custody thereof 

Provided that nothing m this section shall be 
aeomed to authorise the Court to remove from the 
possession or custody of property any person 
\\ hom the insolvent has not a present right so to 
remove 

(4) Wheie a receiver appointed under this 
section — 

(a) fails to submit his accounts at such 

periods and in such form as the Court 
directs or 

(b) fails to paj the balance due from him 

thereon as the Court directs, or 

(c) occasions loss to the property by his 

wilful default or gross negligence 
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the Court ma\ direct his piopeity to be attached 
and sold and may npplj the proceeds to make 
good an\ balance found to be due fiom him or any 
loss so occasioned bj him 

[New] (5) The provisions of this section shall 
apply so far as may be to interim receivers 
appointed under section 20 

The Section This is section iS of the Act of 1907 Its 
•object is to empower the Court to take charge of the insol 
vent’s propertv upon adjudication for the purpose of securing 
fair distribution of the insoh ent s assets among his creditors 
and as the Court cannot possiblv act itself provision is herein 
made for the appointment of a Receiver A Receiver is there 
fore the hands of a Court sec MamL Lai v Sarat 22 Cal 648 , 
Hanscsrnr v Rahhal Das iS C W N 366 Louts Dreyfus 
<Sf Co v fan Mohamcd 49 I C 421 In ever} system of 
law the term mav van but in all there is an official be he 
called an assignee or trustee or bv an} other name and that | 
official is b} force of the statute invested in the bankrupt’s 
propert} But the propertv he takes is the property of the 
bankrupt exactly as it stood in his person with all its advan 
tages and all its burdens ’ This is one of fundamental } 
principles of all arrangements for the realisation and distnbu 
tion of the bankrupt s propert} Shcobaran Singh v Kulsum 
lilt mssa 49 All 367 31 CWN 853 (857) PC It should | 
be noted that an interim receiver is appointed under sec •>o 
for the protection or Presenatton of the insolvent s estate and 
a receiver, is appointed under this section for the realisation 
of the same Cf Madhu Sardar v Kshitish Chandra Cal 
289 30 I C S' 5 , 7 3 on Lord & Co v Virbhandas AIR 
jg-»4 Sind 69 76 I C 380 

The language of this section is comprehensive enough to 
confer jurisdiction upon the Insolvency Court to direct that 
possession of insolvent’s property be given to the Receiver 
Kochu Mahomed v Sankaraltnga 44 Mad 524 4° MLJ 
2x9 62 I C 495 In realising the assets of the insolvent the 
Court should follow the procedure laid down in this Act and 
should not follow his own whims So where a Court without 
making an order of adjudication or appointing a Receiver 
directed the debtor of the insolvent to pay into Court the 
mone} owing from him to the insolvent the procedure was 
held not to be in accordance with this Act Ganpat v Amnta 
44 I C 537 The Court can alwa}s direct an administration 
mquirj bj the Receiver for the purpose of getting information 
and deciding what action should be taken Joy Chandra v 
Mahomed Amir, 22 C W N 702 
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Sub-section ( 1 ) Receiver* appointment and removal 
The Receiver mav be appointed at the 
Receiver may be ap* time °f the order of adjudication or at 
pouted at any time anj subsequent time A. mere lap'll of 
afterwards «evcn years after the order of adjudiea 

tion is no ground for refusing to appoint 
a Receiver to the insolvent s propertv Horo Mohun \ Mohan 
Das 39 C L J 4j 9 AIR 1924 Cal 849 S3 I C 0 6o A\e 
have seen that upon adjudication the insolvent’s property vests 
m the Court when there is no Receiver see sec 28 (2) So it 
follows that if a receiver is appointed at a time subsequent to 
tlie order of adjudication the property first vests in the Court, 
and when a Receiver js appointed it then vests in the latter 
as an officer of the former also see sec 2S (*•) and sec 5S It 
seems that a Receiver cannot be appointed m respect of a part 
only of the insolvents propertv N N S Chetly v Baltff of 
District Court 4 Bur L J 5b AIR ig-^s Ran 224 89 I C 
61 \o set form of words is necessary for the appointment 
of a receiver see Sankaranara^an PtUai v Rajamani, 47 Mad 
462 (4-4) 

The section does not say who is to be appointed a Receiver ^ 
One of the creditors may be appointed a receiver Jhabba Lai 
v Shib Cl aratt 39 All 159 But see Chandi Parshad v Jagg* 

Amt/n L R y A S5 where it is held that the Court has no 

power to appoint a creditor of the insolvent as a kind of Receiver 
to reah«e the insolvent s property and pay the money into Court 
As to whether a stranger or a party to a proceeding is a 
person* to be appointed see Allen v Lloyd 12 Ch D 44* 
In re Martin 1 Q B D 34 For an instance of a Deputy Baum 
being appointed a receiver see A N S Chetly firm v Bailiff 
of District Court 4 Bur LJ 56 AIR 1925 Rang 324 *9 
I C 61 As the discharge of a receiver’s duty involves a fair 
knowledge of the law it is desirable that a gentleman of If? 3 * 
training should be appointed Cf Lunya Behan \ Madhu 
Sodan 50 I C 117 (All ) Also see the provisions of O 

rr 14 of the Code of Civil Procedure icjoS which may he 

applicable when not contrary to or inconsistent with the provi 
sions of this Act because sec 5 of the Insolvency Act has re ^°™ 
mended the adoption of the procedure of the C P Code subject 
to the provisions hereof «ce also Jagat Tarim \ Naba Gopal, 
tl Cal s CLJ "*"0 \ person related with the m*oi 

vent should not be appointed a receiver, ns it is not expected 
of him to act impartialh Ic Ijntb (1891) ■’* Q B 
I flic ol ject of the appointment is to have the insolvent s assets 
1 realucd through the receiver and not to provide for the deter 
Immation of disputes as to title between the insolvent and third 
parties Maddtpott v Gandrapfut 4* I C j ^ ”1 MLT 
(191S) M V. V 4-9 Read also the extract quoted from 
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Si rtihnran Stnph’s case at p 367, ante The Court cannot 
delegate judicial functions to the Recei\cr, vt de at p 336, ante 
Cf also Hamtda Rahaman \ Jamila Khatun, 34 C L J 123 
The Receiver too cannot entrust or delegate lus duties, to 
another, Balajt \ .Ramcliandra, 19 Bom 660 Tlie power of 
appointment carries with it the power of removal , therefore 
both appointment and removal of Receivers are m the control 
of the Court, Official Receiver, Tanjorc \ Nataraja Sastngal, 
46 Mad, 405 44 ML J 251 (1923) M W N 212 AIR 
(1923) Mad 35s 72 I C 225 There is nothing in this section 
or in R 12 of the Rules framed b> the Madrai High Court to> 
prevent the Court from removing the Official Receiver and 
appointing a special Receiver in lus place, Ibid . but good 
reasons should be shown for the purpose, Ibtd, 

The Receiver is not however a Court, but is a mere officer 
of tbe Court through whom the Court 
His status retains custodj or control of the insol- 

vent’s property, Dasodi v Mahanand, 
42 I C 799 sc 13 N L R 210 , see Halsbury’s Laws of 
England , Vol II, Art, 88, p 56 Deardsell & Co v Abdul 

Gunm, 37 Mad 107.se n JILT 391 14 I C 593 (1912) 

M W N 536 As an officer of the Court, it forms no part of 
the receiver’s (or the Official Assignee’s) dutv to prefer frno 
lous claims unsupported b> reliable evidence or to transfer them 
to others and thus promote unnecessary and useless litigation, 
ChocKahngam v Seethai Achi, 55 I A 7 6 Rang 29 (1928) 
MWN 20 32 CWN 281 47 CLJ 136 30 Bom LR 
220 26 A L J 371 S4 MLJ 88 AIR 1928 P C 252 107 

I C 237 Whenever necessary, the Court can direct the 
Receiver to inquire into specific matters and report to him for 
his own information, Satya Kumar v Manager, Benares Bank 
Ltd , 22 C W N 700 , cf Tulsi Ram v Mahomed Araf, AIR 
1928 Xah 738 109 I C 373 For certain purposes the 
Receiver's report maj be used as evidence , see sec 42 (2) 
Cf also sec 38 (4) , Chtnna Meera v Kumarachakrazarlht, 36 
I C 906 But such report is no evidence to support a conviction 
under this Act , see Nanda Ktshore v Sara; Mai 37 All 429, 
sc 13ALJ 642 29 I C 998 , see also Hanhar v Moheshur 
18 C W N 692 27 I C 199 Though the Receiver takes the 
estate for the benefit of the creditors, still he is not their repre- 
sentative, anh 'fnere is no pm it) "between the 'latter and ‘turn 
Therefore, tlie creditors are not bound b> the decision in a suit 
though the Receiver was a party thereto, Louis Dreyfus & Co 
v Jan Mahomed 49 I C 421 The effect of representation of 
the insolvent’s estate b> tlie Receiver is that so long as the 
Receiver is there no individual creditor out of the general body 
of creditors can participate in the litigations concerning 
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insolvent estate , if any individual credi 
Difference between tor h°s any complaint he must in the 
Kenner in insolvency first instance look to the Receiver for 

and an ordinary Re- redress, it is only when the Receiver 
cener in action has declined to move in the matter that 

the creditor has locus standi to proceed 
himself, Jhabba Lai v Slab Cltaran, 39 All, 152 15 ALJ 
1 37 I C 76 The position of a receiver in bankrupts is 
different from that of a receiver appointed m an ordinary aval 
suit, Amnta LqI v Aaram, 30 C L J 515 Cf Sant Prosad v 
Shcodul, s Pat , 724 AIR 1924 Pat 259 77 I C 5S9 , 
Maharana Kunuar v David, 21 ALJ 
Is permission neces 373 AIR 1924 All 40 Sulaifnan J 
sar) to sue a Receiver’ has thus given his reasons in Maharana 
Kunwar v David “A Receiver ap 
pointed under the C P Code merely holds the estate on behalf 
of the Court The estate docs not vest w him, nor docs he in 
any wav represent it Leave of the Court is necessary m order 
that by impleading him the estate may be bound , without leave 
he represents no body , after leave he represents the real 
beneficiary A Receiver under this Act holds a different capa- 
city altogether He is more than a mere officer of the Court, 
the insolvent’s estate vests in him He alone, and no one else 
represents the estate He therefore is the proper party to be 
impleaded m the action No leave is accordingly' necessary for 
suing him,” tide also under Sec 59 A Receiver is a public 
officer within the meaning of sec 2 (17) of the C P Code, 
therefore lie cannot he sued without a previous notice under 
‘'Cc 80 of that Code, De Stlva v Govwd Balaiant, 44 Bom , 
S95 22 Bom , L R. 9S7 5S I C 412 , also Mu ran I-Jil v Pa‘ta, 
47 All 291 AIR 1925 All 241 22 A L J 1116 84 I C 739 
(Ml ) but see Shipper* & Co \ David, cited at p 39*i , ”' r0 
Cf in this connection the following cases, Bhagchand Dacausa 
v Secretary of Stale, 32 CWN 6l, P C , Radharant \ 1 urna 
Sarcar 34 C W N 671 A sanction granted by the Insolvency 
Court to file a suit is not tantamount to a notice to the Receiver 
within the meaning of see So, C P Code, dftiran Jjd s case, 
supra Cf Puma \ Radharant, S A 2316/28 decided on 23'7 3° 
V#rt — Ilwsfcvr Alvj -Ar- , p -vs s&nv .a jrepjwr as uPPoinled 
the insolvent’s propertv vests in him by operation of law, anil 
no vesting order is nccessarv Cf Re Caicott (1S9S) 2 Ch 460 
Tbe Madras High Court has however held that in the case of an 
Official Receiver, who becomes the Receiver in the case bv 
virtue of sec 57 (a), the Court should formally pass an order 
appointing n Receiver under this section and should not treat 
the properties as automatically vesting in the Official Receiver 
as soon as the order of adjudication is made, Official Receiver of 
Tnchtnofol) v Sontasunda ram, 30 MLJ 415 34 I C 602, 



''EC 5<> ] 


TIIE FROVINCIVL INSOLVFNCV ACT 


371 


JJata a Sankarw \ ■ iitjancyulu 50 Mill MS (I*B ) , Sankara 
nannanam \ Rajamaw 47 Mad 462 46 MLJ 3*4 AIR 
10 4 Mad S10 S-, I C 106 Ramasamt \ Miihusantta, 48 I C 
•>b 41 Mad , I Padayacht v Ponnusuatn 1, 41 

ML J 8 19.1MW \ 243 62 I C 396 Or in other words, 
an express vesting order is necessity for the Official Rcccncr, 
and without it he cannot deal with the insoH cut’s estate, 
ha ah Sankar v Turlapatt 46 MLJ 1S4 (1024) M1VN 
19S 19 L \\ 450 \ I R 1924 Mad 461 7S I C 294 . an d 
a sale of the estate bv the Official Receiver without such an 
■order does not give the vendee anv title, Utffhinttawit S camtar 
\ Somoo handiar, 43 Mad , £69 39 M L J 43S, — (distinguished 
m Sabbah At\ar \ T 8 Ramarzamt 44 Mad 547 jo M L J 
209 62 I C 346) So, in the absence of a special order of such 
appointment a purchaser from the Official Receiver does not 
get a valid title to the property purchased, see 39 ML J 22 
(notes) , Cf Pinnamomem Basaza v Garapati harasimhulii, 51 
MLJ 529 MR 1927 Mad 1 (FB) Where the Official 
Receiver has sold the insolvent's property before an order vest- 
ing it in him is made, the sale can be retrospectively validated 
"bj a subsequent vesting order, harasimudu v Basa a Sankardu , 
47 MLJ 749 20 L W 946 AIR 1925 Mad 249 85 I C 
439 The principle of ratification b> the Court of the act of its 
agent or the principle of sec 43 of the Transfer of Property Act 
will apply in such a case, Ibid see llasa^a Sankaran v 
Anjaneyultt, 50 Mad, 135 (FB) Cf Sankaranarayanam v 
Rajamant supra Cf Subbah Aiyar v Rama Swamy, 44 Mad , 
S47 40 MLJ 209 62 I C 346 The Receiver, from the 

moment the insolvent’s estate vests 111 him represents the 
general bod> of creditors and ought to protect their interests 
If in the exercise of his discretion he thinks it unnecessary to 
appear m order to do so, but finds that a particular creditor 
thinks an appearance necessary, the proper practice for hurt* is 
to obtain an indemnity bond from such creditor and to earn 
on the contest, recovering his costs from him in case of failure, 
Kumarappa \ Murugappa 36 I C 771 (Mad ) It is only the 
insolvents interest that vests in the Receiver and not his co- 
sharer’s, Sa«»ya« v Asulosh, 42 Cal , 225 Palamappa \ 
Official Rcccner, Tnchmopoly, 35 I C 610 32 M L J 84 2c 
M L T 334 4 L W 5 1 Asa mere attachment does not create 
an> interest in the attached property, the effect of vesting of the 
insolvent’s property under this section is in fact to cancel aq 
attachment thereon See Dambar Singh v Munwar AH, 
40 All ,86 15 A L J 877 43 I C 129. 

Vesting relates back It is needless to mention that bj reaaqq 
of see 28(7), the vesting of the properly 
in the receiver shifts back to the time of the presentation of tin 
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insolvency petition, see Tulsi Ram J s case and Sheonath's case,, 
cited at p 202, ante 

If the Receiver abandons any part of the insolvent’s estate- 
as worthless or unrealisable it will revert to the insolvent, who 
will then, upon discharge, be entitled to alienate it, Shconandan 
v Kashi 39 All , 223 15 ALJ 79 , 37 I C , 8/S 

Subjection ( 2 ) : Subject to conditions. See the 
Rules “Prescribed” means prescribed by rules nnde under 
sec 79, see sec 2 (1) (c) 

Security The Court can ash for securitj from the 
Receiver and if the order of appointment is made subject to 
the latter’s furnishing security, the appointment is not complete, 
so far as it affects third parties at anj rate, until the secuntj 
is given, Edwards v Edwards (1876), 1 Ch D 291 But when 
the Receiver furnishes security the order of appointment relates 
bach to the time of its pronouncement, In re Watkins {1879) 
13 Ch D 252 Where there is no direction as to secuntj , the 
order of appointment tahes effect from the moment it is made 
Morrison v Sherne 1889, 60 LT 588 

Receiver’s remuneration should be fixed by the Court, 
Prokash v Adlam 30 Cal , 696 (698) This follows logicallv 
from the fact that he is a servant of the Court, Mantck v 
Surrut Coomart 22 Cal , 648 So a Receiver cannot receive any 
remuneration from any one else , similarly, a promise to paj 
the salarj of a Receiver without the sanction of the Court will 
not bind the promisor, Prokash v Adlam, 30 Cal , 696 An> 
secret understanding for remuneration between the receiver and 
an> party amounts to a gross fraud on the Court and renders 
the parties to the agreement liable for contempt of Court, Mantck 
v Surrut Coomart 22 Cal 648 (656) As to the amount of 
the remuneration the Court has a discretion in the matter Cf 
Re Wayman (1889) 24 Q B D 68 The remuneration is gene- 
ralh calculated by the method of percentage or commission , 
but the Court has jurisdiction in its discretion to fix a monthly 
payment in lieu thereof It must be paid out of the insolvent s 
estate, and the legal representatives cannot be made pefsonallj 
liable, Snpat Singh v Ram Sarup 76 I C 583 A Receiver 
has a lien for lus percentage ot remuneration on the nett assets 
remaining after pajment of all charges Mahadev v Kuppu 
suami 15 Mad 233 Once the Receiver has collected the 
assets lie is entitled to bis percentage or commission thereon, 
and this right is not defeated bj subsequent annulment of the 
adjudication order Cf Official Asstgnee v Ramltnga 8 Mad , 
"9 Under r 16 of Ch XXIII of the Manual of Circulars 
issued by the Bomba} High Court, the remuneration of a 
Receiver (other than an Official Receiver) should not be fixed 
at a rate exceeding 5 pc of the amount of dividends, Jorapuf 
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v Vcnkates Bah ant Josht, 27 Bom LR 1116 AIR 1925 
■Bom 472 90 I C 656 The Court will not be justified in 
directing payment at the rate of 5 p c on the whole amount 
realised, /bid In the case of a mortgaged property , the 
Receiver will get his commission on the value of the equity 
■of redemption and not on the sale proceeds of the entire property 
-as it is only the equitv of redemption that vest in him , Srtdhar 
•v Aimaram , 7 Bom , 455 , Sndhar v Knshnaji, 12 Bom , 272 , 
Sheoraj v Gown Saha y, 21 All , 227, Re Official Assignee's 
Commission , 36 Cal , 990 — relied on in Chettyar Firm v Hla 
Bu, 5 Rang 623 AIR 192S Rang 2 \ 106 I C 200 , 15 Mad 
233 1 Jorapur v I enkates Bahah supra The Receiver gets 
-a percentage onlv on the batance remaining after the payment 
■of the mortgage amount, Gounda v Abdul Kadtr AIR 1923 
Nag 150 , K P S P P L r*rm \ C A P C Finn, 7 
Hang 126 AIR 1929 Rang 168 117 IC 582 Comp 
Official Assignee of Calcutta v Ramratan, 54 Cal 317 AIR 
1927 Cal 529 102 I C 539 

Sub-sect. (3): Power to remove person in possession ; 

The provisions of this section are somewhat analogous to those 
•of O XL r 1, sub sections (1} (b) and 2 So in construing 
-the words of this sub-section cases under the said rules of 
*C P Code may profitably be referred to This sub section 
•empowers the Court, where it appoints a Receiver, to remove 
any person, in whose possession or custody any property of 
•the insolvent is, from the possession or custody thereof, pro 
vided the insolvent has a right to remove him Banshidhar v 
■Kharagjit, 37 All, 65 12 ALJ 1273 26 I C 926 The 

language of the section is comprehensive enough to confer* 
jurisdiction upon the Insolvency Court to direct that possession 
■of insolvent’s property be given to the Receiver, Kochti Mahomed 
v Sankarahnga, infra This clause however does not authorise 
the removal of a person who claims adversely to the insolvent 
or whom the insolvent himself could not remove without the 
aid of legal proceedings, Nilmoni Choudhury v Durgacharan, 
22 CWN 704 46 I C 377 This is indicated by the proviso 
to this sub-section, which limits the Court’s power to persons 
"whom the insolvent has “a present right to remove ” 
Obviously, therefore, this sub-section cannot confer jurisdiction 
over a person against whom the insolvent has merelv a right 
enforceable by a suit Maddipoti v Gandrapu, (1918) M W N 
479 6 L W 131? Z4 ML, T r 06 47 f C toS H hens 6Ve 
person in possession claims adversely to the insolvent or asserts 
that the insolvent is not entitled to present possession or in 
•other words, where there is a dispute as to the insolvent’s title, 
the Court has no power to proceed under this section, 
•Chittammal v Ponnusuamt, 49 Mad 762 5° M L J 180 
<1926) M W N i2i & 172 AIR 1926 Mad 363 92 I C 57' 
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Even when such a per c on holds the property under a transfer 
which is voidable under sec 54, the Receiver cannot remove 
him until the transfer is aetuallj annulled, N N S Chetty 
v Bailiff of Dtst Court, 4 Bur h J 56 AIR 1925 Rang 
224 89 I C 61 The restriction on the Court’s power to 

disturb possession under this sub section has reference to cases 
where owing to the act of the insolvent the property is under 
a lease for a particular period or is under a usufructuary 
mortgage or the like, Kochu Mahomed v Sankaraltngani, 44 
Mad 524 40 M E J 219 {1921) M W N 236 14 L W 505 
62 I C 495 Before ejecting a person under this sub section 
the Court should act with the judicial caution of a Civil Court, 
94 I C 506 (infra) and hold a regular trial as it does in an 
original civil case, Banshtdhar v Kharagjtt, 37 All , 65 12 

AL J 1273 26 I C 926 Or, m other words, proceedings 
should be taken under sec 4 of the Act, ChtUammal \ 
Ponnusuamt supra vide also under sec 4, ante It is however 
not the duty of a Receiver to enquire into the title of third 
parties and the Court cannot delegate an enquiry regarding the 
matter to him, Hamtda Rahaman \ Jamtla Khalun , 34 CLJ 
123 Before taking action under this section the Court should 
appoint a regular Receiver as distinguished from an interim 
Receiver, Gobardhan Das v Jagat Naram (1926) Pat 154 
AIR 1926 Pat 291 94 I C 506 Where some of the 

insolvent’s properties are sold awa>, after adjudication and the 
appointment of a Receiver m execution of a monev decree it 
is competent to the Receiver to make an application under this 
subsection to the Insolvency Court for annulment of the sale 
J and for dcliv erj of possession of the properties from the auction- 
purchaser Official Receiver, rmncvelh v Sanlaraltnga, 44 
Mad , 524, also called Kochu Mahomed's case (supra) If the 
creditors wrongfully induce the Court to make over possession 
of a property (belonging to a stranger) to the Receiver on the 
allegation that the property in question realty belonged to the 
debtor, the> are legally liable for damages to the real owner, 
Brtnda Prasad v Ram Chandra iq ALJ 277 — following, 
Abdul Rahim v Sital Prasad 41 All 65S This subsection 
is not limited to the case of an application bv the Receiver, 
but applies equally to an application bj a purchaser from the 
Receiver for delvver> of possession, Rama Sicami v Official 
Receiver Madura, 45 Mad <134 42 MLJ 185 15 L ^ 

273 (1922) MWN no 65 I C 394 AIR 1922 Mad 147 

Under this sub-section, the Court is competent to order 
that the property of the insolvent should be placed in the 
possession of the Receiver and to enquire whether the property 
is in reality in the possession of the insolvent and whether the 
Receiver is entitled to obtain possession of it When d t >'d e ' 
of the insolvent’s property is a mere benami or sham trins- 
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action, the Receiver can claim possession of the propertv with- 
out setting aside the sale, Jagrup \ Ramanand, 39 All , 633 , 
40 I*C j 73 , is A L J 73S But it seems tint where all the 
outward formalities of a sale, such as registration, delivery of 
possession etc ha\e been complied with, the Receiver cannot 
get possession of the property without taking proceedings 
(under secs 53 &. 54) for setting aside the sale, A A S Chetty 
Finn v Bailiff District Court, 4 Bur I. J ^6 AIR 1925 
Rangoon, 224 S9 I C 61 The Insolvency Court can reduce 
to the possession of the Receiver, a property which has been 
sold away 111 execution at the instance of the insolvent’s creditor 
subsequent to his adjudication Kochu Mahomed v Sankara 
linga, 40 M L J 219 (1921) MWN 216 14 LW 505 62 

I C 405 The restriction of the Court s right to disturb 
possession under the proviso to this section has reference to 
cases where owing to the act of the insolvent the property is 
under a lea«e or usufructuary mortgage or the like (Ibid) To 
give power to the Receiver to collect rents may amount to 
removal of the person in possession, AIR 1925 Rang 224 
89 I C 61, supra 

Order under sub-sec. ( 3 )— not final As the power 
conferred by stc 4 is subject to the provisions of this section, 
the decision of a Court incapacitated bv the provaso to sub- 
sec (3), cannot finally determine the rights of the parties, 
Chittammal \ Ponnusaann 49 Mad 762 50 M L J 180 
(1926) M W V 121 AIR 1926 Mad 363 92 I C 573 Or, 
in other words, by reason of the proviso to sub-sec (3) the 
Insolvency Court, notwithstanding the provisions of sec 4, is 
Tiowerless against obstruction based on independent title 
(Therefore, in such a case it would be mere waste of time to 
adjudicate upon questions of title and it would be expedient 
to have those questions decided in a regular suit,) Official 
Recener , South Arcot v Perumal Pillat AIR 1924 Mad, 
387 79 I C 322 

Limitation for obtaining possession There is no 
limitation for a Receiver obtaining possession of the insolvent’s 
property (vested in him) at any time between the date of 
making the order of adjudication and the date of its being 
annulled, Bala Krishna v Veeraraghava 45 Mad 70 41 

M L J 334 (1922) MWN 775 14 LW 134 Vide also 

at p 162 

Appeal An order under sec *56 (v) is not appealable to 
the High Court as of right, but onlv bv leave (see sec 75) 
wlucli will be granted only where there is a question of general 
importance or of principle involved in the case Abdul Gham 
v Sahtra, 28 Punj L R 141 Comp in this connection 
Rouland Hudson v Morgan n C \\ A 654 q CLJ 563 
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Sub-sec. (4): Court’s Control over Receiver,: This 
sub section contempla f es some of the delinquencies that a 
receiver maj possiblv be guilt} of, and empowers the Court 
to inflict suitable punishment on a delinquent Receiver But 
this sub-section is not exhaustive Clauses (a), (b) and (c) do 
not enumerate all the offences that a Receiver may commit, 
and selling the Receiver’s propertv is not the only punishment 
that the Court can mete out to him From this clause it 
should not be supposed that the Court cannot dismiss the 
Receiver The power of appointment carries wnth it the power 
of dismissal. Ram Chandra v Rakhal, 17 C W X 1045 

As to who is to bring the delinquencies of the Receiver 
to the notice of the Court, the section does not say anything 
A Receiver is an officer of the Court , so, if he acts in excess 
of his authority it is competent even to a stranger to bring 
that fact to the notice of the Court which has inherent powef 
to make an appropriate order so that the stranger may not be 
prejudiced b> an unlawful act of the Court’s own officer, 
Hansessur Ghose v Rakhal Das 18 CWN 366 18 CLJ 

359 20 I C 683 Cf Data Ram v Deokmanda, 1 Lah 307 

58 I C 6 Cf Ex parte Cochrane L R 20 Eq 282 , Saw* 
v Choat, 25 Ch D 773 , Re Rasul Hus 1 Cassum, 13 Bom 
LR 13 The Court has powers of supervision over the 
Receiver and can direct him to act or not to act m a particular 
manner 4 anasht \ Vuthu Karuppan 34 M I, J 3*9 44 

I C S85 The Receiver can applj for instructions to the Court 
whenever necessary Re Tnlhadas NaUtumal 6 SLR "'So 
19 I C 920 But he should literall} carr} them out, Trenchara 
v Same (1918) 1 Ch D 423 As to the Court’s power to 
interfere with regular or improper sales bv the Receiver, 
Rambhadra Chetly \ Ramasiramt Chetty , 44 >1 L J 284 "3 
I C 375 Ordtttanlv the Court will not interfere with the 
act of the Receiver unless it is utterlv unreasonable and absurd 
Ex parte Hoy d (18S2) 46 LT 64 Entering into secret 
agreements with the parties without the knowledge of 
Court, is reprehensible Mamcklnl v Saratkuman 22 Cal 64 
Receiver if a Court The Receiver is a mere officer 
of the Court, Hansessur v Rakhal K 18 CWN 366 , L° uiS 
Dreyfus & Co v Jan Mahomed, 49 I C 4' , i , Manmohofl ' 
Hemanta 23 C L J 553 Pirthi Nath \ Basheshar, 69 I C 4<>3 
There is no provision 111 the Act to support the view that a 
Receiver appointed under the Act is himself a Court, Basoal 
v I ala Mahanand 13 IS L R 210 Cf Beardsell G? Co ' 
Abdul Gunm 37 Mad , to" Consequentlv it has been held 
that Art 13 Sch I of the Limitation Act, does not 
a suit to set aside a Receiver’s order, 13 N L R 210 The 
' Receiver is not a judicial officer and has no jurisdiction to 
make an> thing in the nature of a judicial inquir}, 
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Choudhury \ Durga Outran, 22 C \V N 704 (706) 46 I C 

377 As be is not the Court, see 5 Ins no application to the 
acts done bv him, because that section onh applies to proceed 
mgs in Court, Guntafralh v MalaPatt, 41 Mad , 440 42 I C 

525 6 L W 624 (1912) M W N S5“ 

Contempt of Court . Though the Receiver is not a 
Court still an interference with his works amounts to a con 
tempt of Court Sec sec so (6) of the Banhruptej Act, 1883 , 
Rc Mead LR 20 Eq 282 The Receiver being an officer of 
the Court the Court wall protect its agent against all distur- 
bances Dtnonath \ Hogg 2 Ilav 393 Cf H tlktnson v 
Gangadhar 6 BLR 4S6 \11 persons holding the insolvent’s 

moneys and securities are bound to make them over to the 
Receiver and a refusal to do so renders them liable to be 
punished for contempt of Court Resisting a Receiver m 
taking possession of the insolvent’s propert\ amounts to a 
contempt of Court Sasson \ Moosaji 9 I C 485 (Sind) The 
mere appointment of a Receiver operates as an injunction 
against all meddlesomeness Muhammad Zahirttddtn v Md 
\uruddm 2i Cal 8s It is competent for the Receiver him 
self to complain of the contempt and ask for a rule Gre 1 v 
II oogra Mohun 28 Cal -90 The person guilt> of contempt 
may be punished bv being committed to prison or being made 
to pay the costs and compensation for his improper conduct, 
Cf Re II tlham Tayler 26 C L J 345 
Powers of High Courts The High Co irts in India being 
and Chief Courts superior Courts of Record possess the 

power of enforcing obedience to their 
orders by attachment of property Hassanbhoy v Couasji 7 
Bom , 1 Nairzalioo v Naroltamdas " Bom 5 The power 
to punish for contempt is inherent m the very nature and 
purpose of Courts of Justice Rc Amntabazar Patnl a, 45 Cal , 
169 21 CWN 1161 26 CLJ 459 (SB) The power of 

the High Court to imprison for contempt is irrespective of the 
Indian Codes Surendranath Bancrje \ Ouef Justice of Bengal 
lo Cal , 109 (PC) Cf Martin v f aurence 4 Cal 655 

Before the passing of the Contempt of Court Act (XII of 1026) 
it was held that the High Court had no jurisdiction to punish 
an offence in relation to a proceeding in the mofussil Courts 
inasmuch as its power of xuperuitenideneR. did not imply any 
Power of protecting those Courts Goiernor of Bengal \ 
Moltlal Ghose 41 Cal 1- C W X i2-<i i? CL J 452 

Dutjendra Krishna \ Surendranath v> C W X S' 1 -, But that 
Act has conferred power on the High Courts and Chief Courts 
to punish contempts of subordinate Co irts with simple imprison 
Jnent for a term not exceeding six months or with fine not 
exceeding Rs 2 000 or with both— see s ce v of the Act This 
Act does not applv to cases of contempt falling within tl^. 
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scope of sec 


Power of 
Courts 


228 of the Indian Penal Code As to the power 
of the District Court to commit for 
_ . contempt see Kochappa v Sachi Dezt 
ls 10 26 Mad , 494 For procedure vide 

Chapter XXXV of the Criminal Pro 
ccdure Code 


Sub-sec (5) Interim Receiver The provisions of 
tins section will apply, so far as practicable to interim Receivers- 
appointed under sec °o [Cf Stibramanta Atyar v Dhara 
puram (1928) M W N 216 AIR 1928 Mad 454 ] It will 
be seen that the provisions of section 59 have not been like 
wise extended to them So an interim receiver cannot be 
made a part) to a legal proceeding under sec 59 ( d ) See Re 

Hunt 1 B H C R 251 For tb 
Regular Receiver ts difference between interim receiver an< 
Interim Receiver n regular rec( , lvcri see Ram Sam „ v 

Stxaprosad 58 I C 78-5 (Pat ) and th< 
notes lin< ler sec 20 at pp 120 121 ante The fundamenta 
point of difference between the two is that an vitenm receive) 
is appointed for the preservation of the estate Pending adjndica 
tion whereas the other one is appointed for the realisation ol 
the estate after adiudication Cf Madhu Sardar v Khiitsh 
Cnaiidra 42 Cal 289 supra Lyon Lord & Co v Virbandas 
AIR 1924 Sind 69 76 I C 380 Amnta Lat v Naratn 

Chandra 30 CLJ 515 


57. [§ 19] (1) The Local Government ma\ 
. appoint such persons as it 

offci a i r Recmer S app0mt thinks fit (to be called “Official 
Receivers”) to be Receivers 
under this Act within such local limits as it may 
prescribe 


(2) Where any Official Receiver has been so 
appointed for the local limits of the jurisdiction 
of anj Court having jurisdiction under this Act 
I 10 shall be the receiver for the purpose of every 
order appointing a Receiver or an interim receiver 
issued by any such Court, unless the Court for 
special reasons otherwise directs 


(3) Any sum payable under clause ( b ) of sub 
section ( 2 ) of section 56 in respect of the services 
of an Official Receiver shall be credited to such 
fund as the Local Government may direct 
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(4) Every Official Receiver shall receive such 
remuneration out of the said fund or otherwise as 
the Local Government may fix in "this behalf, and 
no remuneration whatever beyond that so fixed 
shall be received by the Official Receiver as such 
This is section ig of the Act of 1907 and makes provision 
for the appointment of an Official Receiver, and such an 
appointment, especiallv in the larger towns, is necessitated bj 
the fact that it is not easv alvvavs to find out private persons 
suitable in all respects for the duties of Receivers 

Sub* sec. (1) The power of appointing Official Receivers 
is an optional power (as is clear from the use of the word 
which can be exercised b\ the Local Governments if 
thev find from practical experience of the working of the Act 
that such appointment is expedient , for instance, in places 
where the services of suitable persons cannot be easilv or con 
veniently secured, or where in view' of the peculiar nature of 
the cases officers are generally appointed, it is desirable that 
there should be Official Receivers 

Sub-sec. (2): Official Receiver Where Official 
Receivers are appointed, such Receivers shall ordinarily be the 
Receivers contemplated b> secs 20 and 56 above, and except 
for special reasons, (such as those connected with the personality 
of the man) the Court should not appoint other Receivers Cf 
Official Recener v Nataraja Sastngal, 46 Mad 405 44 

MLJ 251 (1923) JIWN 212 AIR 1923 Mad 355 72 

225 The words “otherwise directs” in this subsection 
refer not onl> to the point of time when the Receiver is 
appointed, but also to the period subsequent to the appointment 
That is to saj , the Court may not at the initial stage appoint 
a special Receiver, but ma> for good reasons at an> time 
whatever. Ibid Sankaranarayan v Rajamani , 47 Mad , 462 
46 ML J 314 34 JILT 152 AIR 1924 Mad 550 20 

JjW ^357 83 I C 196 As regards the “local limits” of the 

Court’s jurisdiction read the cases under sec 3, at pp 23 24 
^ote that the Official Receiver shall be the Receiver "for the 
purpose of every order appointing a Receiver or an interim 
Recener issued by the Court ” The word ' appointing ’ shows 
that even in the case of an Official Receiver there cannot be 
any automatic appointment or appointment bv operation of 
law There shouid always be a distinct order for the purpose, 
Official Receiver Trtchtnopoli v Somasundaram 30 ML J 
415 34 I C 602 The property of a person adjudicated an 

insolvent does not tpso facto vest m the Official Receivers who 
have been appointed for the local area m which the 
insolvent is residing, but it is necessarj that an order should 
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lia\e been passed appointing a Receiver before the property 
would vest in the local Official Receiver, and without such 
express vesting order the Official Receiver, cannot deal with 
the insolvent estate, or pass a valid title to a purchaser 
lythtltnga Padyacht v Ponnuswami 41 ML J "8 (1921) 

»I W N 243 62 I C 396 , Kavah Sankara v Turhpatt 46 
L J 184 (1924) M W N 198 AIR 1924 Mad 461 8 

v/ The P rac tice prevailing in the mofussil of treating 

the Official Receiver ns vested with the properties of the 
111 soli ent as soon as an adjudication order is made without a 
preliminary order under sec 56 appointing a receiver is illegal 
3° MkJ 4*5 (supra) Though an Official Receiver cannot 
sell the insolvent's property before the necessary vesting order 
still a transaction by him may be validated by subsequent ratifies 
tlon of it by the Court by an express vesting order or on the 
principle embodied m sec 43 of the T P Act Narasimhuh 
v Basaxa 47 M L J 749 AIR 1925 Mad 249 85 I C 

* als ° Ba * ava Sonlaram v Narastmhulu , 51 M Iv J 529 
ChetUar v Doratsami (1927) MWK 794 
X, Ji W c 182 A 1 R *927 Mad 1091 106 I C 641 Cf 

Muthu Sami Suamtar v Somoo Kandtar 41 Mad 869 39 
MLJ 438 (iqoq) MWN 537 59 I C 507 Sankara 

narayana v Rajamant supra vide also the notes at p 371 

The Special reasons referred to in this sub section v3ry 
circumstances of different cases For instance where 
the Official Assignee has a personal interest in or against the 
insolvent or Ins estate the Court should appoint other Receivers 
For the distinction between a Receiver and an Official Receiver 
-vide under sec 80 post 

His powers Besides possessing all the powers of an 
•ordinary Receiver an Official Receiver possesses the special 
powers conferred on him by sec 80 post and the order made 
or act done by him under that section, has the effect of an 
order or act of a Court [See sub sec (2) of sec 80] As to the 
difference between an ordinary receiver and an Official Receiver 
•Wde under sec 80 infra As to whether a definite vesting 
-order is necessary to vest the insolvent’s property in the Official 
Receiver 11 d e notes above An appeal from an order of the 
Official Receiver however lies to the Court under sec 68 Cf 
Beardscll C Co v Abdul Gunn: 37 Mad 107 also n M L T 
39 1 -though an Official Receiver is a Court for the purposes 

-of sec 80 still he is not a Court for all purposes see Re Ash 
(2913) no L T 48 It should be noticed that after the 
amendment of 1926 the Official Receiver has been stripped of 
ins former powers Vide notes under that section In absence 
ot an order vesting the property in the Official Receiver, if 
ie acts he acts virtually as an agent of the Court acting Q ua 
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Receiver under this section, Stibba Atyar v Ramasuami 
Atyangar, 44 Mad , 547 40 M L J 209 13 L W 227 {1921) 
M W N 135 29 MLT 233 62 I C 346 Cf Pirthi Nath 
\ Bashcshar, 69 I C 403 As to the privilege of an Official 
Receiver to sue without mentioning his name under sec 83 
of the Presidency Towns Insolvency Act, see Ramahrtshna v 
Official Receiver, 32 MLJ 520 5 L W 507 40 I C 170 

The Official Receiver should conduct the proceedings on behalf 
of the general body of creditors, Chtnna Meera v Kumara 
Chakra ' arti 36 I C 906 (Mad ) As to whether on resigna 
tion of his office by an Official Receiver his successor can 
carry on the legal proceedings started by him, see Rama 1 rishita 
v Official Receiver, supra As- to Court’s power to interfere- 
with sales by the Official Receiver, aide under the heading 
"Sale by Receiver when can be interfered with * under sec 68 
infra, Cf 10- PLR 19x4 Subject to what has been said 
above, an Official Receiver is merely an ordinary litigant who 
mav be entitled to move the Court in the usual manner that 
is by presentation of a proper application which is to be heard 
in the presence of the parties and proceedings taken tn bis- 
absence by the Court must be set aside on the proper application 
before the Court Basheshar Nath v Baga Mai AIR 1929 
I,ah 805 An Official Assignee should not encourage useless 
litigation see Choekaltngam v Seethai Acht 55 I A 7 &c 
cited at p 369, ante 

Sub-sections (3) & (4) His Remuneration The 

position of an Official Receiver is somewhat different from that 
of an ordinary receiver An ordinary receiver is entitled to- 
the remuneration fixed by the Court under sec 56 (2) (b) 
But m the case of an Official Receiver such remuneration is 
to be credited to a fund out of which be is to draw his salary 
fixed by the Local Government, see sub sec (4) The amount 
of his remuneration that is to be credited to the fund must be 
calculated just like the remuneration of an ordinary receiver 
under sec 56 (2) (b) So it has been held that the remunera 
tion of the Official Assignee is not to be assessed on the whole 
amount of the sale proceeds of the mortgaged property of the 
insolvent but only 011 the value of the equity of redemption 
that comes to his hand Re Official Asstgnee s Commission 
36 Cal 990, vide notes at pp 3 - 2 73 

Removal The Court can for sufficient reasons remove 
an Official Receiver, Official Receiver Tanjore \ \ataraja 
Sastngal 46 Mad 405 44 M L J 2<>i 7” IC •’->5 See 

also at pp 368 & 376 ante There is nothing in Rule 12 of 
the Madras High Court to negative such power Ibid It 
seems that if the Receiver’s conduct be not altogether free 
from blame or if he be guiltv of bad faith and gross dereltc 
tion of duty in effecting his sales etc the Court will be justified 
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111 removing him Cf Rambadta Chetty \ Ramaswatnt, 44 
\{ L J 284 , rhtruvenkatachanar v Thangta Animal, 39 Mad 
479 , Cf Ex parte Lloyd, (1882) 46 L T 64 , Ramcfcandra v 
Rakhal, 17 C W N 1045, cited at p 376 

58. [§ 23] Where no receiver is appointed, 
the Court shall have all the 
powers of court if rights of, and may exercise all 
no Receiver appointed the powers conferred on, a 
receiver under this Act 

The Section This is section 23 of the Act of 19°" 
It provides that where no Receiver is appointed, the Court 
shall have all the rights of a Receiver , see Gobinda Das \ 
Karan Singh , 40 All 197 16 Ah J 32 43 ^ 672 , 

Gobtnda v Gopala, 9 NLR 182 We have seen that sec 
28 (2) provides for the vesting of the insolvent’s property in 
the Court, see Kalachand Banerjee’s case, injra In cases of 
summary administration, the property of the debtor vests in 
the Court as a receiver, on the mere admission of the insolvency 
petition, see sec 74 (it) Note that the Court can exercise all 
the powers which have been conferred 
\estmg m Court on the Receiver under this Act The 

words ‘ under this Act” must neces 
sanlj exclude the powers conferred b> any other Act It will 
be seen from sec 59 below that an insolvency Reeetver possesses 
wider powers than those conferred b> Order XL, of the C P 
Code, 1908 This Act nowhere empowers the Court or the 
Receiver to determine judicially the amount of a ^ebt due to 
the insolvent from a third party, Govwda v Gopal , 9 N L K 
182, supra Where a Court acts under this section, it exercises 
the functions of a Court and does not act in the character o 
Receiver Manakchand y Ibrahim, x? N L R 40 62 I C 3°7 

Retention of this judicial character makes it possible foe 
Court to utilise the provisions of O XXI of the C P Code 
m effecting sales of the insolvent estate, which an ordinary 
receiver could not do Thus, a Court can, on default of t e 
auction purchaser to put in the balance of purchase ntonev , 
hold a re sale and recover the amount of deficiency from t 
defaulting auction purchaser under O XXI, r 71, C P Co e, 
Ibid 

Where no Receiver is appointed the property of the 
insolvent will \est in the Insolvency Court, [see sec 28 t~)> 
also 47 M L J 749 AIR 1925 Had 249] aud then 1 1 
Luurt can exercise any of the functions that a Receiver can 
exercise under this Act, and can even take possession of * 
insolvent’s property Banstdhar v Kharagjit, 37 All 65 , a 
p 68, sc 12 A L J 1273 26 I C 926 So in an Auahapa 
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case, 111 Tillich there was no Receiver, the Court itself seized 
certain goods, alleged to have been belonging to the insolvent, 
but when an objection was made bv a stranger that the goods 
belonged to him and not to the insolvent, the Court released 
the propertv It was further held m this ease that the order 
of release was made bv the Court under this section read with 
sec 6S, and that no appeal lav against the order without leave 
under sec 75 (3), Rallt \ \and I all 3, IC -•’3 Where 
there is no Receiver the Court can itself move for annulment 
of a transfer at the instance of a creditor Banstlal IgarTtala 
v Raitgalal Agarvala ig N L R 32 AIR 1923 Nag 97 
6 \ L J 47 71 I C 41S , Seth Shcolal \ Girdlianlal, 7S I C 

140 (Nag ) Where the Judge is the Receiver under this 
section, he must in case of dispute appoint a creditor as the 
representative of the general bod} of creditors Jhabba Lai v 
Shtb Charan, 39 All ,152 15 A L J 1 37 I C 76 When 

the insolvent estate is vested in the Court bv virtue of the 
provisions of this section it can effect a sale of the estate 
through an agent appointed bj it and such agent’s act will be 
■vabd especiallj if it is subsequent!! ratified bj the Court, 
Sankaranaryana Ptllai v Rajamam 47 Mad 462 46 MLJ 

3*4 AIR 1924 Mad 550 83 I C 196 If no Receiver is 
appointed it seems that the name of the Judge can be brought 
on the record as a partv defendant in a mortgage suit vide 
notes under sec 47 at p 287, ante also Kalachand Banerji’s 
case (PC), cited at p 188 ante In such a case the mortgagee 
however ought to approach the Court and ash for the appoint 
inent of a Receiver The alternative in secs 1 ft (2) and (4) as 
to the vesting in the Court or Receiver is inserted to provide 
for the case of a Receiver not being appointed at the time of 
adjudication and to foreclose an argument that vesting is sus 
pended until the actual appointment of a Receiver Kalachand 
Banerji's case supra 31 C W N 741 (PC) Also vide notes 
under sec 54A 

May This word shows that it is in the discretion of the 
Court either to take upon itself the administration of the 
insolvent estate or to entrust it to a Receiver The Receiver 
can be appointed at a late stage, and the moment he is appointed 
the estate vests in him, see sec 28 (2) For belated appoint 
ment, see Horomohun v Mohandas 39 C L J 432 AIR 
1924 Cal 849 83 I C 360 

59. [§ 20] Subject to the provisions of this 
Act, the receiver shall, with all 
Duties and powers convenient speed, realise the 
property of the debtor and 
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distribute dividends among the creditors entitled 
thereto, and for that purpose may — 

(а) sell all 01 any part of the property of the 

insolvent, 

(б) gne icceipts foi any money received by 

him 

and may by leave of the Court, do all or any of 
the following things namely — 

(c) cairy on the business of the insolvent so 
far as may be necessary for the bene 
ficial winding up of the same, 

(1 d ) institute defend or continue any suit or 
other legal proceeding relating to the 
propei ty of the insolvent, 

(e) employ a pleader or other agent to take 
any proceedings or do any business 
which may be sanctioned by the 
Court, 

(/) accept as the consideration for the sale 
ot any property of the insolvent 
a sum of money payable at a future 
time subject to such stipulations as 
to secunty and otheiWise as the Court 
thinks fit, 

(#) moitgage or pledge any part of the pro 
perty of the insolvent for the purpose 
of raising money for the payment ot 
his debts 

(h) refer any dispute to arbitration and 
compromise all debts claims and 
liabilities on such teims as may he 
agreed upon, and 

(2) divide in its existing form amongst the 
creditors, according to its estimated 
\alue, any property which, from its 
peculiar nature or other special 
circumstances, cannot leadilv or 
advantageously be sold 
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This is section 20 of the Act of 1907, and corresponds to 
sections 56 and 57 of the Bankruptev Act 1SS3, (now sees 55 
and 56 of the Banfcruptc\ Act of 1914) It lajs down that 
subject to the provisions of this Act, the Receiver shill promptly 
realise the assets of the Insolvent and shall distribute the same 
among hts creditor®, and for this purpose he may do the various 
acts in clauses (a) to (1) but in doing the acts of clauses (<r) 
to (1), he must obtain previous leave of the Court It should 
be noticed that the whole section is qualified b> the introduc 
tor} words “for the purpose” of realisation and distribution etc 
In dealing with the powers and duties of a receiver, it is of 
paramount importance to remember that the policj of the 
BanHuptcv law is to treat all creditors alike and therefore it 
is not competent on the part of the Receiver to prefer, on am 
account one creditor to mother, and the Court will not aid 
him to do that which is prohibited to be done b\ him directly, 
I« re, Puriishotani Doss & Bros 55 M L J 65- 28 L W 816 
Duties and Powers of the Receiver The various 
duties and powers of a Receiver enumerated in this section 
are all executive and not judicial in their nature The status 
of a Receiver is that of an officer of the Court Pirlhi Nath v 
Bashes har 60 I C 40 And as such it is his dutv strictly to 
obej the directions of the Court and not to act on his own 
responsibilit} and then come to Court to sanction what he has 
done. Trenchant v Same (1918) 1 Ch D 423 He is not a 
judicial officer and has no power to make anything in the 
nature of a judicial enquiry, Nilmont Choudhury v Burg a 
Cliaran 22 C W N -04 47 I C 377 also see Joy Chandra 

\ Mohamed Amir 22 CWN 702 Sant Prasad v Sheo Dut , 
2 Pat 704. The Court cannot delegate to the receiver the 
power of adjudicating upon the question as to the title to 
certain promissory notes alleged to be held benami for the 
insolvent Satya Kumar v Manager Benares Bank a> CWN 
700 46 I C 333 An Official Receiver however can exercise 

some of the judicial or quasi judicial functions under section 
80 The primarv dutv of the Receiver is to administer the 
insolvent’s estate for the benefit of the creditors that is to 
realise the properly of the insolvent and distribute dividends 
among the creditors entitled thereto uith all comement speed, 
Desraj \ Surajmal 38 All 3 ~ 13 ALJ 1064 31 I C 716 

‘‘It is the primarv dutv of the trustee to administer the 
bankrupt’s affairs in such a wav 3s to realise the maximum 
possible sum for the unsecured creditors To this end he must 
is far as possible get in all the assets of the bankrupt and it 
is penerall} Ins dutv to set aside transactions that are not 
binding upon him It is also Ins dntv to resist claims upon 
the bankrupt’s estate to which there is any answer” — 
Rmgwood 15th Td p 245 In order to cam out this primary 
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object lie may do one or other of the various acts mentioned 
in the clauses (a) to (t) The acts mentioned in clauses (a) 
and (b) can be done by him without the leave of the Court, 
but the acts mentioned in the remaining clauses can be done 
only with the leave of the Court The Receiver must himself 
do the acts he cannot entrust or delegate his duties to another 
Bala] i v Ramchandra ig Bom , 660 These acts are in reality 
done by him standing in the shoes of the insolvent in the 
interests of the creditors Guntapalh v Malapatt, 41 Mad 
440 (1917) M W N 857 6 L W 694 42 I C 52S The 

insolvent can take possession only of the property of the 
insolvent partners and not the solvent ones, Sanityasi v 
Ashutosh, 42 Cal , 225 Palamappa v Official Receiver 
Tnchtnopoly 32 MhJ 84 35 I C 610 This section only 

enables the Receiver to get control of the insolvent’s proper!? 
and not to decide conflicting claims for title Maddipoti v 
Gandrappn 24 ML J 106 (1918) M \V N 476 47 I C 3°° 

A Receiver appointed under this Act is a public officer within 
the meaning of sec 2 sub-sec (17) of the C P Code, and there- 
fore he is protected under sec 80 of that Code against any 
plaintiff who files a suit against him with regard to any act 
done by him as such receiver without giving the requisite 
notice De Stlza v Govind Balvaitt 44 Bom , 895 22 Bom 
L R 987 58 I C 41 1 A Maffusil Receiver (under this Act; 
stands on much the same footing as the Official Assignee in 
the Presidency Towns, see Amrita Lai v Narain Chandra 40 
I C 395 (Cal ) As the whole object of administration of the 
insolvent’s estate by the Receiyer is to benefit the creditors 
it is incumbent upon the Receiver to preserve and realtse the 
insolvent’s assets with all possible prudence, and for that ptv 
pose it is not desirable that he should give up any P r °Pf y 
that is of value Desraj v Sagarmal, 38 All ,37 *3 , 

1064 p IC 716 Though administration of the insolvents 
estate is the primary duty of the Receiver, still his duties 
should not be confined to it alone The Receiver has some 
duties to perform in relation to the insolvent’s conduct as well 
He should watch and investigate the general conduct of the 
insolvent and report it to the Court whether there is reason to 
believe that he has committed any offence under the Act or 
done any act of bad faith which would justify the Court i n 
refusing or qualifying an order of discharge Official Recct"** 
Tnchtnopoly v Somasundaram, 30 ML J 415 35 I C oo’ 

After the termination of the insolvency proceedings the receiver 
becomes a private individual and if anybody seeks to make 
him liable for any pecuniary loss occasioned by him to the 
estate he must proceed by an ordinary suit and the insolvent 
Court has no jurisdiction to start an enquiry into the conduct 
of the Receiyer, Narayandas y Chunman I dl, 49 All , 3 21 
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25 \ L J 219 AIR 1927 All , 266 102 I C 191 He 
should ba\e the carnage of all the legal proceedings concern- 
ing the insolvent estate both in the trial and the appellate 
Courts A arastmhani v Hanumatha Rao AIR 1922 Mad , 
4^9 (19 2) M \V N 717 70 I C 572 An acknowledgment 

hv the Receiver of the mortgage debt due from the insolvent, 
in the course of the performance of the Receiver’s duties, is 
within his authority and is sufficient to save limitation within 
the meaning of sec 19 of the Limitation Act, Paramasivan v 
Aristotle 3S I C 169 When the Receiver seizes properties 
other than the insolvents at the instance of the creditor, he 
is> not himself liable to the true owner for damages , it is the • y ‘ 
creditor who is liable m such a case Abdul Rahim v Sttal 
Prasad 41 All 658 Bmda Prasad v Ram Chandar 19 A L J 
A decree obtained against the judgment debtor is not 
binding against the Receiver in insolvency Shahamat Alt v 
Rahim Bttx, L R 3 A 436 Where a complaint is made to 
Court against the Receiver charging him with refusal to con 
firm a sale held by him it will be his duty to appear before 
the Court and place all the relevant materials before it Ram 
Chandra v < urrajn \ I R 1924 Mad 147 A receiver 
appointed by the Resident s Court at Aden (not under this 
Act) has no power to mike an order against the debtors of the 
msolvent If the debtors do not comply with his demand his 
remedy is to sue for the debt Moses Menahtm v Ahratn 
Solomon AIR 1925 Bom 223 84 I C 684 

Clause (a)* Sell his property For “property” see 
sec 2 (1) — (d), p 15 A receiver has full power to sell the 
property and the effects of an insolvent Woonwala v McLeod 
30 Bom , 515 8 B L R 470 and it is his duty to effect the sale 
with all convenient speed A receiver not being a Court (18 
CWN 366 49 I C 421) a sale bv him is not tantamount 
to a Court sale and therefore does not 
Nature of Sale by the attract the advantages or infirmities 
Receiver attending Court sales Basava Sankaran 

v Anjaneyulu 50 Mad 135 (F B ) 
The Receiver cannot complete a sale by simply granting a 
certificate but should execute a proper deed of conveyance 
and conform to the requirements of law regarding stamp 
registration etc Cf Golam Hossetn v ratima 16 CWN 
394 51 M L J 529 (544) F B infra A sale bv the Receiver 
is reallv a sale bv the owner and may be held either by public 
auction or bv private entreaty Entazuddi v Ram Krishna •* 4 
C W N io"2 60 I C 745 He is also subject to all the other 
provisions of the law of sale ztde sections 54 55 of the T P 
Act and Abdul Hashtm v Amar Krishna 46 Cal SS-* 53 
IC 1 '•i he is bound like other vendors to give a good 
title unless he expressly stipulates to sell with such title 
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which he has, White v Foljambe, n Ves 342 , M Donai \ 
Harrison t 12 Ves 277 , Basav a Sankaram v JVarasituJndii, 5* 
M L J 529 (S33), F B But this does not mean that if the 
sale is found to convey no title, the purchaser can sue tin- 
insolvent for refund of the purchase money. Par tab Singh v 
Ganda Singh, 28 Punj L R 74 A claim for pre emption can 
be advanced against the Receiver when he effects a sate under 
this clause , Cf Kanhat Lai v Kalka Prosad, 27 All , M 
s c 2 A I* J 390 Fraudulent mis representation by one of the 
creditors is no ground for setting aside a sale by the receiver, 
inasmuch as to such a sale the doctrine of caveat eniptor applies 
Amman Goundan v Subratnanta Chetttar (1926) MWN 


6S8 A r R 1926 Mad 1080 97 I C 7S1 The provisions 

of the C P Code do not apply to a sale by the Receiver, 
//ttrami v Muhammad Zamir, 26 O C 319 74 I C 802 Cf 

Mool Chand v Muran Lall , 36 All ,8 n ALJ 979 
T C 702 A sale bj tile Receiver is not a transfer bj operation 
of law or in execution of a decree, 50 Mad , 135 (F B ), sufi* 
A sale by the receiver not being equivalent to a sale held 
the Court, the provisions of O XXI of the C P Code, ®> 
not applj to it Ram Chand v Mohra Shah, 11 Lah L J *9® 
30 Punj L R 320 AIR 1920 Lah 622 119 I„C 4*7 
therefore, no application can be made under O XXI. r 9° 
C P Code to set aside the sale by the receiver, j4iaw«i«* ' 
Muthu Kamppan , 34 MLJ 319 7 L W 406 (191S) 

345 44 I C 88 5 Cf Guntapalli v Malapati 41 Mad 44® 

(1917) MWN 857 42 I C 525 For the same reason 

provisions of 0 XXI r So, do not appl> to a receiver s safe 
see Mating Tha v Po Ra cited at p 43, ante Even the 
receiver himself cannot set aside the sale inasmuch the auction 
he holds ends in a contract with the purchaser, which he can 
neither disregard nor go behind, Ammast Goundan v Sim™ 
manta (1926) M W N 688 AIR 1926 Mad 1080 97 * v 

78 1 A sale bj the Receiver is at best an act of hts , >* is 
not a proceeding under this Act A Court cannot unpo^ 
upon him while effecting a sale all the duties enjoined hy Order 
XXf of the C P Code Cheda Laf v Lachman Pershad to 
All 267 is A I, J 25, 37 I C 830 The Court can however 
interfere with the Receiver’s sale if it be irregular or if there 
^ eSf ^ambhadra v Ramswamt 44 hi L J 284 1 

622 -1 IC 374 1923 Mad 350 Cf Mohutt v P a 'l 

; (llh 40 All, 582 The Court can also call for explanation 
from him if he refuses to confirm a sale held bv him, R am 
Chandra \ Gurraju, AIR 1924 Mad 147 The Receiver 
cannot however himself purchase the propertv Ram Katnat v 
Paul of Ren gal 3 CWV qi 


\ Sale b\ the receiver before the acttnl vesting of the 
estate in him can retrospective!} be validated by reason of 
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sec 43 of the T P Act, Muthiah Chcltiar \ Doraisami PiUai, 
(1927) 51 W X 794 27 L W 1S2 AIR 1927 Mad 1091 
106 I C 641, Tide notes at p 380, ante In selling the 
insolvent's property, the Receiver need not obtain previous 
permission of the Court , so a sale by the Receiver cannot be 
impugned on the ground of want of such lea\e, Shew 11 'a v 
Su/ieman, 15 I C 36S The acts referred to in clauses (a) 
and (b) not being subject to the "leave of the Court,” the 
question of selling the insolvent’s propertv has been held to 
be simplv withm the discretion of the Receiver, Arman Sardar 
\ Satkhira Jt Stock Co Ld , 18 C L J 564 20 I C 273 , 
and the sanction of the Court is not necessarv Woonualla & 
Co \ MacLeod, 30 Bom 515 8 Bom L R 470 As to the 

Court's power of interference with an irregular improper or 
mala fide sale of the Receiver, vide at p 376 , also 44 MLJ 
284 Sales by the Receiver under the directions of the Court 
must be treated as sales bv the Co irt Mtnattinnessa v 
Khah'nnessa 2t Cal 479 

Where the Official Assignee admitting the proof of claim 
of a creditor of the insolvent transfers insolvent’s property 
to him bv means of a registered sale deed hu> only remedy 
is to have the sale deed set aside bv means of a regular suit, 
although if the matter would have rested on a proof of claim 
only and if no sale deed had been executed it would have 
been open to* the Official Assignee to come to the Insolvency 
Court and to have the proof expunged In re Lakshman 
s^ami Chetty AIR 1929 Mad 141 114 IC 840 

Mortgage The Court can authorise the receiver to 
mortgage the insolvent estate, though ordmanlv such a course 
should not be adopted Lachman SmgJi \ Ram Das, 92 I C 
949 

Clause (b): Receipts He may gi/e receipts and can 
do so without the leave of the Court Though this section 
empowers the receiver to realise the insolvent’s assets and to 
grant receipts he has no right to determine the amount of 
debt due to the insolvent from another person Golmida v 
Gof'al 9 NLR 182 22 IC 69 The receipt granted under 

tins clause will have the effect of discharging the person 
paying from all further responsibihtv in respect of the money 
paid 

Leave of the Court The acts mentioned in Clauses 
(c) to (t) must be done with the leave of the Court The 
Act docs not prescribe any particular mode as to how such 
leave is to be obtained It has however been held that the 
leave need not be t n writing, nor be in any specified form , Re 
I'lKa Sour {1900) 2 QB 309 , Mahomed Cali/ v Abdul 
Rahmt AIR 1926 Nag 156 89 I C 419 But the leave 
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should not be of a general character, but be with reference to 
a particular act [Cf Grey v Lamond Walker , 17 CWN 57S] 
and should be obtained before the act is done, Re Viua Sour, 
supra , but the omission to obtain leave is not fatal to the suit 
S9 I C 419 (supra), as the obtaining of leave is a matter 
between the Receiver and the Court , and want of the leave 
cannot be relied on by a defendant in a suit brought bj the 
Receiver, Official Receiver v Kanga, 45 Mad , 167 42 MLJ 
53 (1921) MWN 858 14 L W 655 69 I C 90S — following 
Rc Branson (1914) 2KB 701 , Laduram Nathmull v Nanda 
lal, 47 Cal , 555 (557) 3i CLJ 150 55 I C 747 Or, Uj 

other words absence of leave cannot be pleaded as a valid 
defence to the Receiver’s suit, 89 I C 419 (supra) Cf R 1 
Branson, Ex parte Trustee, (1914) 2KB 701 The provision 
as to leave is an administrative one, see 47 Cal 555, supra 
or as Shadi Lal J puts it in Rup Ram v Fazal Dm, 1 Lah 
237 (239) 57 I C 223, is a “domestic” matter See also 

Firm I alchand v Firm Tej Bhandas, AIR 1929 Sind 41 
1 12 I C 452 Therefore failure by an Official Receiver to 
obtain sanction of the Court to a proposed compromise does 
not invalidate the compromise which is effected and earned 
out, ibid, comp Lee v Langster (1859) 2 CB (NS) 1 
5 W R 4S7 , Leemtng v Murray, (1879) 13 Ch D 123 4" 
^ J Ch 737 An Official Receiver who prosecutes a suit 
without the leave of the Court cannot in case he loses it 
charge the costs of suit on the Insolvent’s estate, 
Recencr v Kanga supra, see also Re White (1902) w N 
1 14 If the nght of suit has not been conferred bj the terms 
of his appointment he cannot maintain any suit Drabamoi et 
\ Davies 14 Cal t2V Where the writ of appointment 
authorises the Receiver to use all such lawful means and 
remedies for recovering realising rent etc , it wall imply that 
a right of suit has been conferred Hartdas Kundu v J ^ 
McGregor x8 Cal 4 • In all important matters the receiver 
should appl\ for and obtain the direction of the Court Bela)* 
\ Ram Chandra 19 Pom 660 Cf Re Tirthadas Nathu trial 
cited at p ^76 

But ns to whether previous sanction of the Court is nece 1 '- 
, snn to proceed against a receiver, it has umformlv been hel" 
v ~ / that such a sanction is a condition precedent to the institution 
of a proceeding ngnmst a receiver npnointed i« an action 
see /Isfou v Her son (18^4) 2 M 8. K 190 Promotha v 

Kshetra ^2 Cal , 270 In the Punjab case it has been h e ‘d 
that though the receiver cannot be sued without the penru* 
ston of the Court appointing him still such permission is not 
a condition precedent to the institution of the suit, and that 
permission stibsequcntlv obtained will validate the proceeding 
against the receiver, Muhammad Umar v Munshiram SI PR 
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1917 32 P \V R 1917 41 I C 802 , see also Bankii Behari 

\ Harendra, 15 C W N 54 SIC 1 , Maharaja oj Burduan 
\ Apurba Krishna, 1 C L J , 50 15 C W N S72 10 I C 

527, Saral \ Apurba 14 C L J , 55 15 C W N 9^5 11 

I C 1S7 But the position of a Receiver in insolvency is quite 
unlike that of a Receiver in a suit , lie occupies a position 
similar to that of an assignee 111 bankruptcy under the English 
law, and is quite different from that of a receiver appointed 
vn an action therefore no sanction from the judge having the 
carnage of the proceeding is necessary 
If leave of Court for action against him Amnta Lai v 
necessary for smug a Naram, 30 C L J 515 53 I C 973 , 

bankniptev receiver <; e e a ] so Hahnia % Mathradas 40 I C 

122 10 SLR 1 9 Sant Prosad v 

Sheodat , 2 Pat “24 Maharana hunaar \ Da id 21 A L J 
737 LR 4 A 4$3 AIR 1924 All 40 blit according to 
the Bombay High Court the Receiver is a public officer and a 
notice under sec 80 of the C P Code is necessarv before msti 
tutmg a suit against him De Stha v Govtnd Bahanl, 44 Bom , 
895 22 Bom LR 98- 58 I C 4” See also the notes and 
cases at p y o ante In De Stha s case the Receiver was an 
Official Receiver According to some view there is a difference 
between an Official Receiver and an ordinary receiver and the 
former being an official may be a public officer but not so the 
latter Cf Purna Ch Sarcar v Radharani S A No 2316 of 
1928 decided by Suhrawardy and Costello JJ" on 23 7 30 For 
contra see Radharani v Purna S A No 1481 of decided 

on 10 7 29 by Page & Patterson JJ [both these cases will soon 
be reported yi the C L J ] The language of sec 2 (17) (d) 
of the C P Code is so very wide that it is well nigh impossible 
to maintain that a receiver does not fall within the definition 
of a ‘public officer ’ See Radha Ram v Puma Sarkar 34 
CWN 671 therefore sec 80 ought to be applied to a suit 
against an ordinary receiver as well But it has been maintained 
that even if this view be correct still unless there is act or 
omission on the part of the receiver in his official capacity no 
notice under sec 80 is necessary Slippers Cf Co v Dand 
48 All 24 A E J 1067 AIR 192 All iy" 1 99 I C 

138 A sanction by the Insolvency Court for institution of a 
suit against the Receiver cannot be 
Notice to Receiver taken as tantamount to a notice under 
before suit sec ^ Muran Lai v Daltd 84 

I C 739 (All ) Vide also at p 3“o 
under the marginal heading His Stati s Of course where 
the receiver is not a necessarv pvrtv no such permission is 
necessarv In a suit to establish title to propertv which has 
already been sold b\ the receiver it is not necessary to join 
the latter as a partv defendant The mere fact that th 
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receiver’s name js on the record as a defendant is not sufficient 
to defeat the plaintiff’s claim on the ground of want of the 
Court's permission, Ktidan Lai \ Shadt Ram, 55 P R 1917 
13c. P W R 1917 134 P L R 1917 41 I C $09 Cf Skippers 
£? Co \ Dand, 48 All , 821 

Clause (c): Carry on business See the notes under 
Sec 11 at p 96 The receiver may cany on the business of 
the insolvent but he should do so not with a view to profit 
but onl> in so far as maj be necessar> for the beneficial winding 
lip of the same, Ex parte Emmanuel, (1S81) 17 Ch D 33 >9 
See also Anand Mahanit \ Ganesh, 40 Cal , 678, 6S3 , Grey 
\ Lamond Walker 17 CWK S7S, and Sec 57 (x) of the 
Bankruptc) Act, 1883 It is a common principle that the 
Courts are general!} averse to assuming the management of a 
business unless the purposes of liquidation demand it, R* 
Manchester & Milford Ry Co , (1SS0) 14 Ch D 645 

Jatn or pilgrim business that is, what the pnest does for 
the pilgrims cannot be described as ‘‘business" within the 
meaning of tins Clause, Anand Mahanti v Ganesh, 40 Cal , 
678 (683) 21 I C 969 

Clause (d): Receiver’s power to continue lepal 
proceedings Bj virtue of this sub-section, the Receiver can 
sue for partition where an insolvent's undivided share W the 
joint familj propertj has vested in him, Lai Bahadur \ Paspal 
prosad 10 OLJ 13 AIR 1923 Oudh, 154 A receiver has 
however no right of suit where such right has not been confer 
red b> the terms of his appointment, see 14 Cal 32"*. 3t 
p 390, ante \fter adjudication the Receiver alone is 
competent to sue, Sa Dodtn \ Spiers, 3 Bom , 437 The power 
of interference b> the receiver in the insolvent’s litigations under 
this section does not exist unless the suit or legal proceeding 
be in respect of the insolvent’s property So, if a defendant 
during the pendencj of a monej suit against him be adjudi 
cated an insolvent the receiver could not be made a part} to 
the suit Jclhalal v Gangaram 29 I C 30 The Expression 
"relating to the propertv of the insolvent" does not mean "-ifFcct 
mg his propert}’’ Subbaraya v Mum Sit ami Ayar, infra AH 
rights of action, which relate directly to the bankrupt’s property 
and can be turned into assets pass to the rcceiv er , but a cau^e 
of action arising from the bodil} or mental suffering or personal 
inconvenience of the insolvent or from injur} to his person or 
reputation remains with the insolvent himself Halsbur} s 
f a a 5 of rngland, Vol 2, p 137, para 236 See also Khclvat 
Hussain \ Asmat Hussain 54 I C 690 (Pat ) This clause wall 
not authorise the receiver to appeal against a decree against the 
insolvent in a suit for damages, Subbaraya v Mum S tamt, 5 * 
MU 613 (i<Kf>) MWN 797 AIR 1926 Mad m3 9 s 
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I C vi6 Read also the cases against the marginal note 
' Damages for breach of contract” at p 174, ante See also 
Beckham a Drake, 2 H L C 579 But a suit to recover deposit 
nionev (as distinguished from damages for breach of contract) 
can be continued in appeal b\ the Receiver Ibid So an insol 
vent cannot maintain a suit m his own name for the deferred 
dower of his d^ighter even though the Receiver has refused to 
bring such suit, Khclafat Hussain’s case supra Similarlj it 
lias been held that an insolvent cannot defend a suit affecting 
1 is estate independent!! of the receiver since no cause of action 
survives against him after his adjudication Tnbhu an Das v 
lbdul 4 h 39 Bom , 56S But he can continue suit instituted 
bv insolvent for return of the deposit nionev for breach of con 
tract Subbarayar v Mum Swatm Supra Vide also the notes 
and ca«cs under the heading “Suits and appeals by or against 
Insolvent at p 1S5 ante It has been said that a right of 
action in respect of a breach of a tort or a breach of contract 
resitting in injuries wholh to the estate passes to the trustee 
m banhrnptcv Stanton \ Collier 23 TJQB 116 The 
receiver is a necessarv partv to a proceeding affecting the insol 
vent’s estate Anv order affecting the estate in Ins absence is 
clearlv illegal Proceedings *0 instituted cannot be rectified by 
impleading him subsequent^ in the Appellate Court Mangulun 
v ^inguinal anti 30 I C "03 18 MLT 200 See also 

Vuhammad i mar v Munshtram 54 P R 1017 132 P W R 
ioi“ 41 I C 802 which has held that the Receiver is a neees 
sarv partv to a suit bv the insolvents son to establish his right 
'itter an unsuccessful claim put forward in the Insolvency Court 
Bit where the receiver has alreadj sold away the insolvent 
estate to a third part} he will not be a neecssarj partv in a 
suit affecting such estate against the said third partv Kundanlal 
v Shadtram 55 P R 191- n PR igi- 130 PWR 191- 
In a Calcutta case it has been held that the Receiver is not a 
necessarv partv to a suit for arrears of rent against the insolvent 
1 mnta l at Chose v Naram Chandra 46 I C 395 (Cal) But 
having regard to the dictum of the Judicial Committee in 
Kalachand v Jagannath Marwan cited at p °oi ante the 
above view seems to be no more tenable An interim receiver 
is however not a necessary party Re Hunt xBHCR -’51 
Read also the notes at pp 120 21 ante The receiver of an 
insolvent partner ran take legal proceedings for dissolution of 
til partnership Sanwyasi Charan v Ashutosh 4'’ Cal 2^5 A 
Court can direct the receiver under this clause to institute a 
mi 1 to have a question of title relating to the insolvent s estate 
decided Satya humar v Manager Benares Bank ’ C \\ X 
00 But before doing so the Court must be satisfied that there 
are ood reasons to justify such a direction {Ibid) also see 
\dwoifi Choudhury \ Durgacharan •» CM N -04 ** 
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under the present Act such a direction is not at all necessary 
inasmuch as under the new sec 4 the Insolvency Court itself 
can now decide all such questions of title A Court can empower 
a receiver to sue in his own name William Robert Pint \ 
Mohara] Bahadur 25 Cal ,642 2 C W N 469 , Cf also Jagat 
tanm v Nobo Gopal, 34 Cal ,305 5 CLJ 270 As to 
.Receiver s right to sue for recovery of bets paid by the bankrupt 
under the English Gammg Act, sec 2, see Scranton's Trustee \ 
earse, (1922) 2 Ch 87 (C A ) As to whether leave of Court 
is necessary for suing the Receiver, aide under the heading 
Eeave of the Court” at p 390, ante This clause does not 
prevent an insolvent from instituting defending or continuing 
lus own suit or other legal proceeding, Ram Narain v Behan 
? 2 A ~ J 925 2/ I C 876 Where an undischarged insolvent 
Drought -in action for recovery of a sum due in respect of broker 
age from the defendant company, and earned by him subsequent 
o ils adjudication the amount claimed being in excess of his 
liabilities it was held that as the insolvent was not a nominal 
piamtitf sumg for the receiver in msolv ency , no order for costs 
snoiuu be made against him Murray v C B M Tlotilla Co 
„ t . 46 Cal , 156 sc 2j CWN 1072 

Costs of suit When a receiver who is a part) to a 

proceeding, is replaced by another, the 
nevy receiver should be substituted m the place of the old one 
r 57 In case of unsuccess the receiver 
fr „ _? ot be * tj TS ,°” al ! y liable for the costs unless his conduct is 
mvolous Abdul Rahman v Shaw Wallace & Co . AIR IQ25 
JLwv 21 h W 92 I C 620 When the receiver 

embarks on a litigation of *1.0 . e . the 


__T, ] 15 ' v 5io 92 I U 620 When the receiver 

embarks on a litigation at the importunity of a creditor, the 
court can direct the latter to put him m funds necessary for 
Zq® NtlmontChoudhury v Durga Charan, 22 C W h 

1 7, ,7/ , The Receiver can also take an indemnity 
ond from the creditor for his costs, Kumar Appa v Murugappa 
AVfn 7 1 ( }f ad) Cf Re Stiresh Ch Goyee 21 C W N 4tl 
ait? , 1 u ^cover's costs should not be charged on the 

cannot 'In n ha ? ds . see 23 CWN 4,1, supra The Receiver 
cannot 111 consideration of deposi J 

stipulate to give them preference 
i urushottam Doss &■ Bros 5S ■ 

vvhn I C 125 “An assignee in bankrupt) 

hanl Si, t0 ? ontin " e a smt fi,c d bv a person before his 
P cy can be called upon to give secuntv only for the 
_ * lnci,rr ed m the suit before the Assignee is brought on 

/???!!. a /r not for l h e cntire costs of the suit till its termination" 

irulam ' Pta rally Abdulla , 97 I C 797 

^ n te r im Receiver The provisions of this section M' c 
Cen 'vPPhcable to interim receivers therefore *>fl 

»»i receiver cannot be a partv to a legal proccedtnc <cc 
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Re Hunt, iBHCR 251 ; also see at pp 120-21, arjte, and he 
cannot pass a final order in a claim case under this section, 
Gobardlian Das v Jagat Narayan, AIR 1926 Pat 291 1926 
P H C C 134 94 I C 506 In fact his position is very much 
inferior to that of a regular receiver, Ram Saran v Shiva Prasad, 
58 I C 7S3 (Pat ) , vide at p 378 

Suit by Receiver in forma Pauperis As to whether the 
Receuer can sue in forma pauperts, the point is not free from 
difficulty and is not settled by anv judicial decision , but such 
power can be conceded on the analogy of a liquidator’s right to 
sue m forma pauperts, see Perumal Kaundan v Venkatasamt, 
41 Mad , 624 34 M t J 421 45 I C 164 But it has been 
held m an Allahabad case that where a person obtains leave to 
sue in forma pauperis and afterwards becomes an insolvent, his 
receiver can continue the suit without payment of Court fees, 
Mahomed Zakt \ Municipal Board of Manipur 1, 16 Ah J 440 
47 I C 577 As to the Receiver’s obligation to give security 
for the costs of the suit, see O xxu, r 8, of the C P Code 

Lis pendens A Receiver in bankruptcy is not affected 
bj the doctrine of Us pendens and a party seeking to bind him 
by the result of the suit must apply to have him substituted 
under O xxu, r 10 of the C P Code Vide the notes and 
cases under the heading “Receiver, if bound b\ decree against 
insolvent” at p 188 , also see at 200 A decree for sale obtained 
by an unpaid vendor against his insolvent vendee subsequent 
to the order of adjudication without impleading the Receiver 
is a nullity, and the sale held m execution of such a decree 
confers no title on the auction purchaser, Mokshagunam v 
Rama Krishna 42 MbJ 426 16LW 43 AIR 1922 Mad 
335 70 I C 357, cited at pp 183 & 200 ante Vide also the 
observation of the Judicial Committee in Kalachand Banerjee 
v Jagannath Marwart , 45 CLJ 544 3t CWN 741 5= 
ML J 734 AIR 1927 P C 108 101 I C 442 (P C ) 

Clause (e) The powers given by this clause are merely 
incidental to those conferied by els (c) and (d) The words 
“sanctioned etc ” seem to be superfluous as the whole clause is 
subject to * leave of the Court ” When the Court grants the 
leave there is an implied sanction However as vve are not 
entitled to interpret these words as nugatory, it is likely that 
there nhwaW .he at aarjwrxf juvwrivcvv A peSst-vw fsv .vnanlveruy- 
was transferred by an order of the Court to the Official Receiver 
for adjudication and administration of the estate The effect 
of such order was to vest the estate in the receiver or to appoint 
lnm as an agent of the Court under cl (e) of this section so 
as to authorise dealings with the estate by him Sttbbah v Rama 
S iami 44 Mad 547 40 MLJ 209 13 LW 227 (io-»r 
M \\ \ 135 29 M L T 233 6-> I C 346 As to the rec p 
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power to employ a solicitor or a pleader see Re Duncan (189 ) 
1 QB 879 


Clause (f) The receiver may agree to receive tlie con 
sideration money for the sale at a future date but proper secunh 
should be given by the purchaser, and such security must be 
previously approved by the Court at the time of gntng the lea e 
A sale by the receiver cannot be impugned on the ground that 
he agreed to accept deferred pay ment of the purchase monev 
the Contract Act has no application to sales by officers of Court 
S line II a v Sullnan 5 Bur LT 79 15 I C 368 

The receiver is an officer of the Court and when he has good 
grounds to believe that an enquiry should be made into the 
conduct of the insolvent the Court can authorise to ascertain 
the facts and to report them to it, with a view to the adoption 
of such steps as may be deemed necessary in the interests 01 
justice If necessary the Court can authorise the receiver to 
pa\ a surprise visit Monmohan v Hemanla ->3 C L J 553 U 
I C 7-7 Cf sec 59 A post 

Clause (g) This sub-section authorises the r ® cen ! r 
subject to permission of the Court, to mortgage or pledge the 
insolvent’s properties for the purpose of raising money to pa' 
off his debts Under sec 115 of the Presidency Towns Insolv 
\ct a mortgage by the receiver in bankruptcy is exempt from 
stamp dutv Cf sec 148 of the Eng Bankruptcy Act But there 
is no such exemption under the present Act In respect 0 
the land of a member of an agricultural tribe a temporary alien 
tion can be effected hereunder see Man} 1 v Gtrdhartlal 2 Lah 
8 6x I C 664 The mortgage should not be made for a term 
exceeding 20 years and should be automatically redeemed hi 
the profits Ibid 

Clause (h) The clause refers to compromise with persons 

liable to the insolvent estate, Re Mossaji I small] t 5 SLK 
249 i5 I C 825 (8-*6) Cf 7 Bom LR 954 (957)— ° n a P pc3 ' 
yo Bom 515 As to receiver’s power to compromise suits, comp 
/ eemtng v Lady Murray (1879) T3 Ch D 123 , Re Ptlu”* 
(1906) 2KB 644 Failure by the Receiver to obtain sanctio 
to a proposed compromise does not invalidate it Firm / alci an 
v Tejbhandas AIR 1929 Sind 41 112 IC 452 

reference to arbitration by consent sec Laduram v Nundlal 4 
Cal 555 


59 [New] (1) The Court if specialty cm 
powered in this behalf by a J l 
cr to rejaire m order of the Local Government 
or any officer of the Court *0 
empowered bj a like order 


e jinre m 
formation regarding in 
vilient s prop«rt\ 
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ma\ on the application of the receivei 01 any 
cieditoi who has proved Ins debt, at any time after 
an o’ dei of adjudication has been made summon 
befoie it in the pi escribed manner any person 
known or suspected to have m his possession any 
property belonging to the msohent or supposed to 
be indebted to the insohent 01 any person whom 
the Court 01 such officci as the case maj be may 
deem capable of giving mfoimation respecting the 
insohent 01 his dealings 01 piopertv end the Court 
or such officci mT\ requne an\ such peison to 
produce am documents m his custod\ 01 powei 
i elating to the insohent oi to his dealings oi 
propertv 

( 2 ) If am peison so summoned aftei hat mg 
been tendeied a leasonable sum lefuses to come 
before the Court oi such officei at the time ap 
pointed oi lefuses to pioduce am such document 
having no lawful impediment made known to and 
allowed b\ the Court oi such officei the Couit or 
such officei mav bj wan ant cause him to be 
apprehended and bi ought up foi examination 

( 3 ) The Couit oi such officei may examine am 
person so brought before it or him concerning the 
insolvent his dealings or property and such person 
may be lepresented by a legal piactitionei * 

Th<* Section The section has been added b\ the amend 
mg Act of 1926 (vide footnote) in accordance with the recom 
inendations of the Civil Justice Committee (ride then report 
para 15 printed elsewhere) and is analogois to sec 16 of the 
Piesidcnc} Towns Insole Vet tqog It is based on sec of 
the English Banhruptcj Act of 18S1 (now see 25 of the 
Bankri ptc\ Act 1914) and remedies the defect pointed out b\ 
Piggot and V alsh JJ in Quasi m Ui v C peror 41 All 40 
19 A L J j S 64. I C \ in these words unfortunateh there 
seems to be n > provision in the Prov Insolvcncv Vet as there 
is 111 the English Act enabling the Receiver to call the sons 
before him and to compel to answer questions on oath as to the 


* Added l > tl e Irov Insolvent! \neidnc t V ! g" \\\ 1 \ 
< f i 9 <5) — x li ch received the as ent of the o trnor-C.enera) tl e 
91I Septeml er 19 6 
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disposition of their father's property ” Its object is thus to 
require informations regarding the properties of the insolvent 
“It is of the utmost importance that a Receiver should have 
this power of investigating all matters 
Discover of Debtors relating to the estate which he is called 
property upon to administer, much of who 

might often be lost to the creditors if 
he were compelled to rel> only upon such information as the 
bankrupt may be able or willing to giv e, or he can ascertain fron 
persons read} to assist him voluntarily Without it, he would 
frequenth be compelled to choose between abstaining iron 
insisting upon a claim to property to which he is prohahiv 
entitled, and commencing proceedings without knowing whether 
thev are justified bj the facts’’— Wace on Bankruptcv, p *4 
As to liability of the debtor to disclose his property, see under 
secs •>•» & ->4 at pp 128 & 138 39 The section has been added 
on the recommendation of the Civil Justice Committee to 
empower the Court ‘to examine a third party supposed to he 
indebted to the insolvent in order to elicit information Swu 
power is given to Courts b} a special order of the Bocal Govern 
ment and is capable of delegation to a Registrar, where such an 
officer is appointed at a head quarters Station ” See Statements 
of Objects and Reasons to the Bill (No 41 of 1926) published 
m the Gazette of India, dated the 21st August, 1926, P^t ' 

P ij? The effect of this section will be to undo the authority ot 

)o\ Chandra Das v RIahanimad Amir «CWV 702 44*'' 
14 which has held that an Insolvency Court has no jurisdiction 
to summon before it and examine persons with a view to dis- 
covering the secret properties of the debtor For procedure 
adopted bj the Court under the old Act for the purpose of such 
discover} see Monmohan Lai v Hemanta Kumar, 23 C " J 
5a 3 14 I C Cf Gobmd v Gopal 9 NLR 1S2 22 **- 

69 Compare the procedure for discovery of property under tee 
Presi Towns Insoh \ct, sec 36 see also ReSuresh Ch GW* 
23 OWN 431 Re Satlendra Krishna Roy, 33 C TC "N 2 * 
A power under this section can be exercised only bj the 
venev Court if specially authorised in this behalf by an 
of the Local (,o ernment or bv some one of its officers if ‘"'■C- 
w u-c a tit honied In absence of such authontv, the section 

has no application An application bv the Receiver or a sche- 
duled creditor is necessarv for starting a proceeding hereunder 
and the Court or its authorised officer is not entitled to aCt 
trio motu The Court cannot be moved bv a creditor vho • 
not proved /ns debt An application under this section should set 
out fnllv and m detail the object with which an examination 19 
sought fcf Srfdana Re Pv parte SuUal Karnant 33 C M 
6"o] and it should be verified As to what is sufficient venire* 1 
lion -tde tbtd When a creditor applies for summoning a 
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witness he has to show good grounds therefor, Ex parte 
\tcholson 14 Ch D 243 46 L J Bh 6S tint is, he has to 
show that b\ the examination the interests of the creditors 
will be better served and that it was not intended to cause any 
anno\ance or harra*sment to anvbodv cf Re Alladtnbhoy 
HultbJ 0} 11 Bom 6t When the Receiver makes an applica 
hon under this section he should place the Court in possession 
of fuller materials than stated in the application in question for 
considering if the application is well founded or not [Cf Re 
Seldana supra ] Summoning of witnesses under this section 
is permissible onlv after an order of adjudication has been made 
The bankrupt or the person to whom he has assigned his surplus 
is obuouslv not entitled to make an application under this sec 
tion Cf Re U relief E\ Parle Stczens (188S) 5 Morr 173 
Ex parte Sheffield Re Austin (18 9) 10 Ch D 434 but see 
Ex parte Austin Re Austin (18-6) 4 Ch D 13 The words 
‘‘anv person are wide enough to include a creditor or the 
debtor himself so either of them as well as strangers can be 
examined under this section provided their examination is likely 
to lead to discover! of property of the insolvent A witness 
can be summoned under this section for examination or for 
production of documents or for both The summoning of vvit 
nesses should be in the manner prescribed (see secs 2 & '■9) and 
in absence of anj specific rule prescribed thereunder it should 
be in accordance with the provisions laid down in O XVI of 
the C P Code 1908 See sec 5 ante As to the power of the 
Court to summon before it anv pardanashm lady witness who 
is known or suspected to have m her possession any property 
belonging to the insolvent see Btlasroy Serowgee In re 56 
Cal 865 33 C W \ 681 (a case under the Presi Town Insolv 
Act) 

A B Sec 36 (5) of the Presidency Towns Insolv Act 
which empowers the Court to order a stranger to make over 
possession of property to the purchaser from Receiver has no 
counter part m this section and from this it is not to be inferred 
that the Co irt has no such power See 45 Mad 434 cited at 
p 34 ante Cf also 37 All 65 39 All 633 41 I C 802 (Lah ) 
Sec 4 now gives to the Court wide powers in this direction and 
the case of Nara Singha v 1 iraraghava 41 Mad 440 6LW 
^94 (1917) M WN 85 42 I C 525 decided before 1920 can 

kit a-tfiYionty lor Vrie corrtraty view See Ra ms S 
Chettiar s case cited at p 34 ante But the Legislature has not 
incorporated the said sec 36 (5) herein for the same principle of 
expediency which prompted sec 4 (3) and proviso to Sec 56 (3) 
— at" tlio igh the Insolvency Coi rt las jurisdiction over 
strangers (t tie it 1 34) still it wieht not to foreclose their right 
of recourse to the ordinary Civil Court Read the learned 
article 111 AIR 19*7 Journal 3” Read the observations 
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the Civil Justice Committee (para 15) as to the unsuitabihtv 
of the provisions of the aforesaid sec 36 (5) of the President 
Act to the maftistl Courts 

Summoning and Examination of Witnesses!: Such 
examination can be held in private, Re Drucker Ex parlt 
Basden, (1902) 2KB 210 , and if the witness examined is some 
one other than the debtor, the debtor has no right to be present 
Re Beall (1894) 2 Q B 135 As to whether the creditor ha' 
any right to be present, see Re Norutch Equitable Are Insur 
ance Co , (1884) 27 Ch D 515 Where the debtor is private!' 
examined under this section that will be called his pm ate 
examination as contrasted with his public examination under 
sec 24, ante If a person who has been summoned is unable 
through illness to attend the Court, his examination mav be 
taken on commission, Re Bradbrook (1880) 21 Q B D ’’t* 
Where no rules are prescribed under sec 79 post, as to the 
mode or procedure for summoning hereunder, the provisions of 

0 XVI of the C P Code will apply, and the effect thereof will 
be that the personal attendance of a witness, unless within certain 
limits, cannot be compelled bj reason of O XVI, r 19 *’”* 
it seems that the provisions of O XVI, r 19 will not appl) <0 
the case of the debtor himself, see Re Cowasjt it Bom , 
and the other cases cited at 129, ante Examination of a witnc«s 
must be limited to informations regarding the insolvent bi< 
dealings or property Cf Re Franks, Ex parte Gittms, (iSO’l 

1 Q B 646 , Rc Desportes, (1893) 10 Morr 40 , Re Easton 
parte Danes (1841) 8 Morr 168 Re Saundcrz, Fx parte Leigh 
(1896) n TLR 10S But questions to test the credibility 0* 
the witness ma> always be put, Ex parte Tilly, 20 Q B D 5 lS 
36 W R 38S A witness summoned for examination is entitled 
to refuse to answer an incriminating question, Ex parte SchoficU 
Re Firth (1877) 6 Ch D 230 , but the debtor is not so entitled 
Ibid Reg v Scott, 4 W R 777 , Reg v Htllam, 12 Co' 
C C 174 In an examination under this section it is for yic 
witness to object to such questions as, he considers, are put ter 
an improper purpose and if neccssarj the witness would be 
justified on the advice of Counsel in refusing to answer such 
questions even if directed to do so Cf Seldana, Re, 33 C J 
679 A record of depositions under this section cannot be 
admitted m evidence in subsequent criminal proceedings under 
*his /vet Comp Motilal Bisicas v Emperor , 32 OWN r* - * 0 
48 C I, J 534 AIR 1929 Cal 80 113 I C 851 

Expenses A person summoned under this section can 
claim Ins conduct monc> and other reasonable expenses such as 
diet monev or compensation for loss of time, Re Appleton, (ioo<» 
t Cli 740 (756) What is reasonable mav be determined with 
reference to the e\j>cnses allowed to witnesses under O X ' * 



Sec 59A 3 THE PROV INCIAL IN sou ENCY VCT 


401 


of the C P Code See also Re Weinberg, 96 LT 790 14 
Manson, 277 

Production of documents The documents must relate 
to the property or dealings of the insolvent, Ex parte Smith, Re 
Be^an & Co (1SS1) 45 L T 447 , Re Saunders, Ex parte Leigh, 
(1S96) 13 T L R 10S , Ex parte Tatton, (1SS1) 17 Ch D 512 
Recusancy to produce documents without anj justifiable cause 
is punishable with arrest A servant holding a document and 
having no authority from his master to produce the document 
cannot be asked to produce it. Re Leighton & Benctt, (rS66) 1 
Ch App 331 , Ex parte Leicester, 66 L T 296 4° W R 482* 


Represented by legal practitioner The effect of this 
is that the provisions of O m of the C P Code will apply to 
the case The expression “legal practitioner” means an 
advocate, vakil or attornev of anj High Court, a pleader, 
muhhtar or revenue agent See Legal Practitioners’ Act (Act 
xvhi of 1879), sec 3 For professional assistance see Re Greys 
Co , (1883) 25 Ch D 400 (405) The right to professional 
assistance is conceded as the examination may be a 
step m litigation adverse to the witness Ex parte Kemp, 
(1873) 42 L J (Bcj ) 26 (28) , Ex parte Waddell R.e 
Lutscher (1877) 6 Ch D 328 The pleader who attends on 
behalf of a witness summoned for private examination under 
this section is entitled to take notes of the evidence given by 
such witness for the purpose of re examining him, Re Walker, 
100 LT 860 16 Alanson, 20- But see Re Greys Breviery & 

Co , supra Re London <2 t* Northern Bank Ltd Haddock's 
Case, (1902) 2 Ch 73 , Learoyd v H J S Banking Co , (1873) 
1 Ch 686 (693) , Re Beall, (1894) 2 Q B 135 Under the English 
Law if a witness is examined with a view of proceedings being 
taken against him and not merely for the purpose of obtaining 
information from him he is entitled to the costs of employing 
solicitor and counsel, see Re Appleton, (1905) 1 Ch 749 (756) , 
but the language of this section does not go to that extent 
so in India a witness will not be entitled to anything on that 
score 


Bengal Notifications The following two notifications 
have been issued by the Bengal Government creating jurisdiction 
under this section 10 favour of certain Courts [Rumshed m 
the Cal Gazette, Pt r, dated the 18th August 1927J 


Notification No 6956 J 6th Aug i9*7 Is exercise of 
the no er conferred 1} sec S9* of the 1 rex InsoK \ct 
in the Got emor in-Council is pleased to empower the 
Distrct Courts of the folio vine Districts to peri rm the 
functions referred to '• the said section <i) atler- 

Linnas (a) Burdvvau (31 Mi tin pore j) Hoogly < 5 ) Dacca, 
(6) Rajshahi and ( ) Dinajpur 
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ft) Notification No 69B4 J 6 th Aug 15 In eserase tf 
the power con/ erred Iv ^ec v»A of the I*rov Inso x 
Act j y>o the Governor in Council is pltssri to emymef 
the Additional I>istnct 3 D dgc c3 53o&gVf p-t Hcrarah u 
perform the functions referred to in the sa d section 


regard 

property 


60 . [§ 2 U] ( 1 ) In any local area m winch a 
declaration has been made 
special provisions m under section 6 S of the Code o j 
101 ea e ^> ihl r procedure, 1908, and is in 
force, no sale of immoveable 
property paying revenue to the Government 01 
twin or let for agricultural purposes shall be made 
fn the recei\ er but after the other property of the 
insolvent has been realised, the Court shall 
ascertain — 


(a) the amount required to satisfy the debts 

proved under this Act after deducting 

the monies already recen ed, 

(b) the immoveable property of the insolvent 

remaining unsold, and 

(c) the incumbrances (if any) existing 

thereon , 

and shall forward a statement to the Collector con 
mining the particulars aforesaid, and thereupon 
the Collector shall proceed to raise the amount c o 
required by the exercise of such of the powers con 
ferred on him by paragraphs 2 to JO o) the Third 
Schedule to the said Code as he thinks fit, and 
subject lo the provisions of those paragraphs so fir 
as they are applicable, and shall hold at the dis 
posal of the Court all sums that may come to h’S 
bands by the exercise of such powers 

( 2 ) Nothing m this Act shall be deemed to 
aHoct any provisions of any enactment for the tunc 
being in force prohibiting or restricting the execu 
lion of decrees or orders against immo\ eable pro 
pom , and any such provisions shall bo deemed to 
nppiy to the enforcement of an order of adjudici 
don made under this Act as if it u ere such a decree 
or order 

This is section 21 of the Act of 1907 It mates provisions 
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111 regard to a special kind of immo\ cable property, namely 
mi mo -cable property pacing revenue to the Government or held 
or let for agricultural purposes, and its application is limited to 
the area m respect of which a declaration has been made under 
=ec bS of C P Code of 190S It says that the receiver should 
not sell such a property , but after the other property of the 
insolvent has been realised, the Court shall first ascertain three 
things, tic 

(1) the balance of monej required to paj the insolvent’s 
debts, 

(u) his properties still remaining unsold, 

(111) the incumbrances on his propertj , 
and then send a report of all these to the Collector who shall 
tr\ to rai'e the required amount of monej bj exercising the 
powers conferred on him b> paragraphs 2 to 10 of Sch III of 
C P Code, 100S Sub-section (1) will not applj unless a decla- 
ration under sec 6S, C P Code, is made in the local area con- 
cerned, see Manjt \ Gird hart Lai, 2 Lah ,78 61 I C 664 
(Lah ) _ When the Collector is entrusted with the duty of selling 
propertv paving land revenue in insolvency proceedings, he 
exercises the powers conferred b> paras 2 to 10 of Sch III of 
CPC and is subject to such rules as have been made by 
the Local Government in the exercise of the powers conferred 
upon it by S 70 of the C P C In such a case the Civil Court 
has no authority to interfere with the proceedings of the officer 
conducting the sale If any question or complaint arises with 
regard to the holding or the conduct of the sale, the matter must 
be represented to the officer conducting the sale who is the 
only person authorised to deal with questions of this kind, 
Gmdhan Lai \ Jhaman Lai, 49 A 272 25 A L J 197 AIR 
T927 All 203 98 I C 1046 Tor the same reason, a sale of 
immoveable propertj of the kind specified in this section by the 
Official Receiver is invalid and inoperative, Nazir Hasan v 
Vatm uzzaman 11OLJ 672 AIR 1925 Oudh, 299 There 
is, however no absolute bar to the insolvency Court permanently 
alienating the lind of an insolvent or to its departing from the 
principles governing the execution of ordinary decrees if a fit 
case is made out for such action, Lacliman Stngh \ Mahant 
Ram Das 29 P L R 606 AIR 1929 Lah 66 117 I C 
669 (1) 

Held or let for agricultural purposes Agricultural 
purposes must be for the purpose of cultivating soil, (Cf Kali 
Kishen \ Janhec, 8 W R 250) , cultivation of indigo is an 
agricultural purpose, but not manufacture of indigo cakes, 
Surendra v Han Mohan, 31 Cal 174 0 C \V V 8” — on appeal 
to PC 34 Cal 718 11CWN 791 6CLJ 19 (P C ) Cf 
I mi rao Rtbi v S<iv ad Mahomed, 27 Cal , ao 5 4 C W S’ 76 
Tor the meaning of the term “agriculturist” as used m sec 60 


404 THE ISOVXNCI.U. INSOLVENCY \CT fSEC 60 

(c) of C P Code, see Muthtt Venkatarama \ Official Receiver, 
South Arcot, 49 Mad, 237. 50 MtJ. go Land let out for 
ail orchard is not land let out for an agricultural purpose, 
Summon Gopc\ Raghubtr , 24 Cal 160 Also see Ram Chardrs 
' Dalaji, 15 Bom , 76 A lease of land for the cultivation of 
betel is an agricultural lease, Kurhay en Hajt \ Mayan, x 7 Mad , 
9S See al<0 Murugasa \ Clnnnathambat, 24 Mad , 421, m 
whicl ‘ * * - ..... . u . 1 

lease ‘ ■ 

etc a 

25 Mad , 627 12 ML J 393 It should be noticed that these 
Madras decisions are not in eonformitv with the Calcutta decision 
in Lmrao Dtbt \ Sy ad Mahomed, 27 Cal , 205 4 CW’X 76, 
according to which growing vegetables, planting bamboos and 
mut trees arc not for an agricultural purpose, Ibid , see abo 
5i4Mif»ion Gope v Raghubtr, 24 Cal , 160 Vtde also the 
author’s Bengal Tenancj Act, pp 19-20 

W here in pursuance of orders passed bv the Civil Court to 
the exercise of wsolvencv jurisdiction certain revenue-paving 
propertv of the insolvent was sold bj the Collector be private 
contract, it has been held that such a sale did not ou«t the 
pre-emptive rights of a person entitled to claim pre-emption, 
/van hat Lai \ Kalka Prosad 27 All , 670, but where the ■'ale 
takes place bv public auction, no such nght of pre-emption 
exists. Bat) rath \ Sital Singh . 13 All, 224. Cf SI eebarar 
v Kulsum untssa, 49 All . 367 (P C ) 

Land of a Member of an Agricultural tribe in the 
^ n J a “ ^ In c olvencv Court is competent to proceed against 
tne land of an insolvent who is 1 member of an agricultural 
tribe and effect a temporan alienation, and it is not nece^-v 
that the receiver or the Court should proceed through the 
Collector. Manjt \ Gtrdhan Lai. 2 Lah , 7S 61 I C 664 
_ This Act does not apply to proceedings in the Revenue 
v^ourt under Agra Tenancy Act See Kalka Das v G<UI* 
^ > e ’ l ° — followed in Partati \ Raja Shum Rtkh, 

4-1 . v I , 296 (cited at p 3, ante), in which it uts held that 
where a decree of the Revenue Court (under Agra Tsnancv \et) 
was to put to execution and wis met bv an objection tint the 
propertv against which execution wis levied wis ilreadv trat’ v - 
ferrcvl bv the insolvent judgment debtor to his wife and rarer 
<on. no suit could be muntuned for a declaration that the 
tmnster to wife and son was inoperative to prevent the \c« f irg 
of the propenv m the Receiver 

Sale by Receiver in contravention of the a-ction: 

* 'He of immovcible propertv of the kind specif ed in th> 
action bv the Receiver is 1 m!td and tnoperattve, S’azir Has^ 

V Matin uzzarran, nOIJ 6'2 AIR 10:5 Oudh , 20 0 
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Applicability of the Section when parties are secured 
•creditors When the parties to the proceedings are all 
«ecured creditors, the order of adjudication does not bind them 
Consequently , tlie\ can allow the reeen er to bring the msol- 
•\ent property subject to payment of Go\ eminent revenue to 
sale. Ram Dm \ Gattesli, 48 All , 475 24 A 1, J 480 AIR 
1926 All 501 9^ I C 416 

Distribution of Property 

61. [§33 ] (1) In the distribution of the pro 
pert} of the insolvent there snail 
Priority of debts be paid in prionty to all other 
debts — 

(a) all debts due to the Ciown or to any 

local authority, and 

(b) all salary or wages, not exceeding twenty 

mpees in all, of any clerk servant or 
labouier m respect of services render 
ed to the insolvent during four months 
befoie the date of the presentation of 
the petition 

(2) The debts specified m sub section (1) shall 
rank equally between themselves, and shall be paid 
in full, unless the property of the insolvent is m 
sufficient to meet them in which case they shall 
abate m equal proportions between themselves 

(3) Subject to the retention of such sums as 
may be necessary for the expenses of admimstra 
tion or otherwise, the debts specified in sub section 
(1) shall he discharged foithwith in so far as the 
propei ty of the insolvent is sufficient to meet them 

(4) In the case of partners, the paitnership pro 
perty shall be applicable m the first instance m pay 
ment of the paitnership debts and the separate 
propei ty of each paitner shall be applicable in the 
fust instance m payment of his separate debts 
Whore theie is a surplus of the separate piopeity of 
the paitncis, it shall be dealt with as part of the 
partnership property, and where there is a surph’*' 
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of the partnership property, it shall be dealt with 
as part of the respective sepal ate property m pro 
portion to the rights and interests of each partner 
in the partnership property 

(5) Subject to the provisions of this Act, all 
debts entered in the schedule shall be paid rateabh 
according to the amounts of such debts respective!) 
and without any preference 

(6) Where there is any surplus after payment 
of the foregoing debts it shall be applied in pa\ 
mont of interest from the date on which the debtor 
is adjudged an insolvent at the rate of six per 
centum per annum on all debts entered in the 
schedule 

This section corresponds to sec 33 of the repealed Act 
anti is based on sec 40 (4) of the English Bankrupted Act, 1803 
now sec 33 of the Eng Bankruptcy Act, 1914 It lajs aovvn 
the procedure to be followed in the distribution of the P r °P e p> 
of the insolvent It says that the following two kinds of debts 
should be paid first of all, viz 

(a) debts due to the Crown or to any local authority 
({?) salary or wages (not exceeding (Rs 20) of any clerk 
or servant of the insolvent during four month 
before the date of the insolvency petition kt 
Eng Bankruptcy (Amendment) Act, 1926, sec 

These are in fact the only unsecured debts that enjoy 
priority As between themselves, however, these debts ran 
equally and shall if the insolvents assets permit, be Pju« 1 
full or otherwise subject to proportionate abatement Unac 
the English Bankrupts Act and the Presidency Act there arc 
certain other debts \ hich also enjoy a pno ity c g compensa- 
tion payable under the Workmen’s Compensation Act or rent 
due to a landlord (see see 49 of the Presidency Act) bu 
under this Act such debts cnioy no such priontv In sub-sec 
(4) we have provisions as to how the partnership property ° r 
separate propertv of the msohent should be applied m redi c 
tion of tho'c debts After considering all the foregoing itcm> 
the balance is to be distributed among all the creditors 0 
course ratcably and without preference After all these del* 5 
have been satisfied, interests on the debts mav he pan* f f0n J 
the date of adjudication at the rate of 6 pc pa Interes 
stops after adjudication, and cannot be allowed thereafter cxccp 
in the contingency contemplated in sub-sec (6) of this section 
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Cf Muhammad Ibrahim ft 4« Ml ^ !! *M 

L a I R W6 All *«s oj I C 5 M II « «w»« <“ 

Hot Hurt to t-.rViV, ft! ft «OTC<i creditor remain , 

atlYthrae cOTtmmi » UK 'ccUoo, Richards \ O.ttttcti <7 
Miitrmnulrr I Cli an 1 ' J r «I'0 ,ln ‘ ,cr t,le nc ' tt 


heading 

Crown debts See O Win, r w.C/ C ' l J"° 
Judah v ScccttT) of Mate 12 Ca\ 445 Cf Gflwnrtfi W "* 
\ D«il» Ktj lo \ Cal 1 m n 10 C \\ N S57 VUscre the 
yytw;* and st 1 jeets titles conflict the Vine's <3nu be ptclcttw. 
Re* % U cits (i$n\ it Cast z'S Likewise it has been held m 
Rt H cates c* Co . U r, Ch 1) 460 tint whenever 

tWr\j;hto{ the Crown and the right of the subject with respect 
to th« pavnuatt of a dc.lt of equal device come into competition 
rthe Crown right {rcvails, 11 ales Taxation CrnmnmioncT \ 
Palmer (iqw v jAC i"0 lutnL <*/ l Pptr India \ /Idimrmlnton 
General Bengal 4^ Cal <"53 22 703 n otjb 

when claims of the Crown and claims of common persons (to 
use an old e\pre«sion) concur* or come into comj ctition \Vnt 
the Crown is preferred The Crown has no more right than n 
common person to seize A s propertv and apply it in or towards 


the discharge of a debt due from B Tint js not a question 
of Jaw ft is a matter of common iu>ticc, and it nm be added, 
of common honest},’* per Lord Maemghten in Ragin' v Vna 
Lai ?g I A 62 34 All 223 9 A1J 401 2: >1 b 3 457 *6 
C W A" 4$3 15 C L 7 327 at p 331, P C Priority of Crown 
debts has not been recognised under the Companies Act Cf 
(rgai) z Ch 369 Crown debts ha\e bo\\e\ cr no priority out 
mortgages Dost Mohammad Khan \ Man 1 /tarn, 29 AJJ , 57" • 
Ebrahtit Khan v Aattgasuami Saiclc r, 28 Mad , 420 The 
ownership of the property passes to the first mortgagee ill ail 
English mortgage but not to the puisne mortgagee, and he is 
not entitled to priority over the Crown, zz C U r N ?qt, (supra) , 
also (1896) a Ch 212 supra 


Local authority such a« Municipalities, District 
Boards Port Commissioners etc Tor definition see s 7, C) 
(zb) of the General Clauses Act, (X of 1897) 

Rent Rent is a first charge, see p 20, and the landlord 
is in the position, of a secured creditor (p 19) , s o, he has priority 
v* V.vi rwAVtt yetzjv , btt be is not mentioned in this 
section as this section contemplates only the unsecured debts 
fri this connection «ee Buh«witrh 0 r v Rukkha, Sr I C 647 (a 
case under the Oudh Bent Actant} cited at p rg, ante) 

Clerks and Servants They must be whole time oiul not 
Occasional clerks and servants , otherwise they will not be 
entitled to priority , see Lx parte Waller , LB 15 J q 4 i 2 and 
Caxruey v Back, fipod) 2KB 746 The wages or salary must 
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be in respect of personal services rendered by the clerk or 
servant, not those which he pays some one else, to render, Ibtd 
Salary does not include the prospective and contingent earnings 
of a professional man in the exercise of his personal skill and 
knowledge, Ex parte Benwell, 14 QBD 301 

Labourer “The expression labourer denotes persons who 
earn their daily bread by personal manual labour or in occupa 
tions which require little or no art or skill or previous educa 
tion,” / Chand v Aba, 5 Bom , 132 

Funeral expenses and price of necessaries supplied before 
death — -Though these things find no mention here, still it 
seems that reasonable funeral expenses have to be paid in full 
before the trustee in bankruptcy (1 e the receiver) can come in 
As regards the unpaid price of necessary commodities supplied 
to the insolvent before his death, that has to be paid out of 
the personal earnings of the insolvent, if any, in priority over 
the receivers claim 

Sub-section (4) : Partnership assests — Compare the pnn 
ciple of this sub-section with sec 262 of the Indian Contract Act 
Where either all the members of a firm become insolvent, or 
where one partner is adjudged insolvent, the partnership estate 
shall be applied to paj off partnership debts, and the separate 
estate to pay off separate debts, and the surplus to each rec 
procally to pay off the other debts, Ex parte Cooke, 2 P 
300 On the adjudication of a partner, the creditor of the nrm 
may prove against him , but such a creditor cannot r f cene , 
dividend out of the separate estate until all the separate crea 
tors have received the amounts of their respective oeM* 
Damodar Das v Official Receiver, 117 I C i45 » each e 51 ** 
joint or separate, as the case may be, should pay its o 
creditors Cf Ex parte Kensington, 14 Ves 447 > R e Btiagii 
(1894) 2 Ch 557 Where persons carrying on business > 
partnership are adjudicated insolvents it is open to the credit® 
to elect as to which assets thej will go against, the genera 
assets of the two partners or the separate assets of the on 
against whom thev elect , and they can elect until th e 
end of the proceedings, and only when they have actua y 
received a dividend, there is an election Even after they hav 
received their dividend they can still pay it back and P r ® 
cecd against the other assets, Subranuah v Bansilal Abet 
chand {1924) M W N 164 AIR 1924 Slad 595 12 " 

46 79 I C 9 66 Vide also the notes under sec 28 at pp Ib 
70 In this connection, see Sardarmal v Aranvayal, 21 ’ 

205 Where the creditors have a double remedy open to the 
and they intentionally elect their remedy against the joint esta 
of the firm they are not estopped from re electing their feme > 
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a"ain*t the ‘enTe c“Vc of m ndmdml Partner, \lmii 
Ha . v Marker u <f‘ ,art <T- Co \ I K iq:* to to* 

IC os rclvric on / a prrf Idimror. Kr Co hr f J Ch 
s,i- \ , 1 tunc l ifii't i jn turn’ll,* inti one o' it' 

1 artner* can in the event c* the irsohfcx o' the pirt icrhip. 
be executed ac- n*t the vpi-atc I -n,> rt» of the piftrcr. under 
this clat *-c Jetiahi Lhleiihl \ Iallulla i T l!nn LR 7 °: 


Subsection (5) RateaMy* without preference Hr 

me the tw in „m*. rtrt:n*'cl n « l>- v cc ft), ill oil cr dells 
of the. ms Kent s c ltcrcd W the schedule) ire to lie pud 
pan pjuu Cf II htfabft \ palmer limi) J Cli o , I r pntc 
Po Unger <- Ch I> o.l I ten the juWunt credit'?*, 
hate no pnontt in te < t<l their eleb s exetp* m u*pcOt of 
assets teahfed tn ext t/lier ) cfo'i the <1(1' H'i’i d the ft l 
era p< titter *c i Tie rul t o* tfjtnl dun ft rncUtl 
in the beetle n cam t 1 Ufeitc-d 1\ the CVt rt on the pretext 
that the credit luv j-rvi I * nit ore rut of f„n debt* vtd 
reserved the otl tr •«- r it f - *tttlctK-m ttitli the insolvent 
after 1 s disJa^c r r in « Mur t\ rd* the O irt cmnot punish 
such conduct of the crcditrr bt directing tint the debt he 
has proted be c\clu !e 1 />/ J" i \ Tayhr, 6 S I, R 1 <M 
19 I C v \ jer-*n win entn*ts poll to the insolvent 
for the lurpeut f nuking jewels will hive no jrefcrntnl 
claim for the fax went «>{ the table of his fold but Ins to rani 
pan passu with the ceneral creditors, if the gold nets mixed 
up with the ms Kents perieral setts, t/n/rrc-ti t Odenl 
Assignee 1 M I J 4 o I C y Pijnicnt of dividends 
under this sub-section maj be made per post , see rules infra 
Lnder sec sy fi } articular I roj erties mat be divided among 
the creditors in its existing form Unclaimed dividends should 
be deposited in C >urt The death of the insolvent does nor] 
stand in the «ai >\ the distribution of dividends , Re Sifar<iw,J 
10 lJjm s> 1 


Cl (6) Interest Though ordinirilv interest stops after 
adju Jicati n still if there is a surplus after pijment 0/ prm- 
abl del ts interest at the rate of 6 p c p a will be allowed 
on them from the date of adjudication Re M Intakes, {1904) 
1 Ch 29 j not following Re Henley, (i&>6) 75 J,'l 307 Cf 
Re Mahomed SI ah n Cil 66, also Re rhomas Pertera , 
1 Mad 11 CH 217 The observations in these two easts— 
n Cal 66 and ; Mad II C R 217 tint interest is piyablt 
only on debts uhtch expressly or impliedly carry do 

not find am warrant from the wording of this sub section 
(,anga Salmi v Mukarattt Ah, 24 A J, J 44I { \ 1 r | 9 ,{j 

All 361 97 I C 556 , Re Broune and II ingrove, (1891) 2 

Q ™ 574 
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be m respect of personal services rendered by the clerk or 
servant, not those which he pays some one else, to render, JW 
{salary does not include the prospective and contingent earnings 
of a professional man in the exercise of his personal skill and 
knowledge, Ex parte Benwell, 14 Q B D joi 

Labourer “The expression labourer denotes persons who 
earn their daily bread by personal manual labour or in occupa 
tions which require little or no art or skill or previous educa 
tion, J Chand v Aba , 5 Bom , 132 

Funeral expenses and price of necessaries supplied before 
death Though these things find no mention here, still it 
seems that reasonable funeral expenses have to be paid in lull 
before the trustee in bankruptcy (1 e the receiver) can come lfl 
As regards the unpaid price of necessary commodities supplied 
to the insolvent, before his death, that has to be paid out of 
the personal earnings of the insolvent, if any, in pnonty over 
the receivers claim 


Sub-section (4) : Partnership assests — Compare the pnfl 
ciple of this sub-section with sec 262 of the Indian Contract Act 
U here either all the members of a firm become insolvent, or 
't j f\ 0ne p , artner JS adjudged insolvent, the partnership estate 
snail be applied to pay off partnership debts, and the separate 
estate to pay off separate debts, and the surplus to each reel 
procally to pay off the other debts. Ex parte Cooke , 2 P W"* 
300 On the adjudication of a partner, the creditor of the firm 
may prove against him , but such a creditor cannot receive 2 
dividend out of the separate estate until all the separate cred> 
ors have received the amounts of their respective debts 
Daniodar Das v Official Receiver, 117 I C 1 45 , each estate 
joint or separate, as the case may be, should pay its o*» 
£* Ex parte Kensington, 14 Ves 447 > Re Budg ‘ n 
Lr ifll Ch 55 ? Where persons carrying on business m 
t!? S C f hlp ? re a ^J u dicated insolvents it is open to the creditors 
asJtV ^ a f», t0 * Wh,ch assets thc > Wl11 So against, the general 
'itruncf * t 'T° rartners or the separate assets of the one 
'.V hom the y el ect , and they can elect until the ver) 
it th !r P™ ce edings, and only when they have actual# 
a dlV]d , end there is an election Even after they have 
their dl 'idend they can still pay it back and pro- 
chalf R ?T« St \ t Jr e „ 0t J er assets » Subramtah v Danstlal Abe" 
46 79 1 f 4 A IR *9*4 Mad 595 12 L « 

~n \i 966 V de also the n °tes under sec 28 at pp i® 5 
1 ,S wjmection, see Sardarmal v Aranvayal, 21 Bom , 
and thcT n?. ^ C n dlt ? rs have a double remedy open to them 
of the firm S 1 115 e,ect tb «r remedy against the joint estate 
firm they are not estopped from re electing their remedy 
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against the separate estate of an individual partner, Ahmad 
//(i/i v Vacl cn:tc Stuart cb* Co , AIR IQ2S Sind, 40 ioS 
I C abb, reiving tm T a parte Adamson, Re Coohe, (1S7S) S Ch 
V>7 \ decree obtained against a partnership and one of its 

partners can, in the event of the insolvency of the partnership, 
fie executed against the separate property of the partner, under 
this clause, JethaJal Chhotalal \ Lallubhai, 32 Bom I, R 702 

Subsection (5) : Rateably... without preference Bar- 
ring the two instances mentioned in sub-sec (1), all other debts 
of the insolvent (if entered m the schedule) arc to be paid 
pau passu Cf H htlaker v Palmer, (1901) 1 Ch 9 , Ex parte 
Potting cr, S Ch D 621 Caen the judgment creditors 
bavc no pnontv in rc«pcct of their debts except in respect of 
assets realised in execution before the admunon of the tusol- 
zercy petition (see 51) The right of equal dius’on enacted 
in the section cannot be defeated b\ the Court on the pretext 
that the creditor has pro\cd onlv one out of t xo debts and 
rescued the other secret (or settlement with the insolvent 
after Ins discharge, or in other words the Court cannot punish 
such conduct of the creditor b\ directing that the debt lie 
has proted be excluded Dlianjt \ Taylar, 6 SLR 163 
19 I C 385 A person who entrusts gold to the insolvent 
for the purpose of making jewels will lute no prcfcrntial 
claim for the pjtmtnt of the value of his gold but has to rank 
pan passu with the general creditors, if the gold gets mixed 
tip with the insolvents general assets, Mulrasst 1 v Official 
Assignee, 21 M L J 40-, 29 I C j~ Pay nient of dividends 

under this sub-section may be made per post , see rules infra 
Under sec 59 fi) particular properties ma\ be divided among 
the creditors in its existing form Unclaimed dividends should 
be deposited in Court The death of the insolvent docs not") 
stand m the wav of the distribution of dividends , Re SifaranijJ 
10 Bom 58 

Cl (6) Interest. 1 hough ordinarily interest stops after 
adjudication, slill if there is a surplus after payment of prov 
able debts interest at the rate of 6 p c p a will be allowed 
on them from the date of adjudication Re W Intakes (1904) 
j Ch 299 not following Re Henley, (189b) 7‘5 I.T 307 Lf 
Re Mahomed S/m/i, 13 Cil 6b also Re / homas P crura, 
j JIad HCR 317 The observations in these two cases— 
J3 Cal 66 and 1 Mad HCR 21, that interest is payable 
only on debts ithich expressly or nupltcdlv carry mleicst do 
not find any warrant from the wording of tins sub section 
Ganga Sahai v Mul amm Ah 24 A I, J 44i AIR 1936 
All 361 97 I C 556 , Re Rroicnc and It mgroxc, (r8gi) 

Q B 574 



410 


[Sec 6 : 


62. [§39j (1) (2}] (1) In the calculation of 
dividend?, the receiver shall 
e-SS 81 ’** 3 °* retain in hi? hands sufficient 
assets to meet — 

(«) debts provable under this Act and appear 
in?, from the insolvent’s statements or 
otberwise to be due to persons re*n 
dent m places so distant that in the 
ordinary course of communication 
they have not had sufficient time to 
tender their proofs: 

(6) debts provable under this Act. the sub 
jeet of claims not yet determined. 

(c) disputed proofs or claims; and 

(d) the expenses necessary for the adminis 

tration of the estate or otherwise. 

(2) Subject to the provision* of sub-section (1). 
all money in hand shall be distributed as dividends 

This is section 79 (i) end (::) ot the Act of 1007 and i> 
taken from «ec 6o of the Bankruptcy Act, x^bt. which i> rc 
enacted m sec 64 of the Bankruptcy Act, 1014 It conc«ro nJ> 
to sec 71 of the Presidency Act 

Reason of the Section The rca?on o ; this section and 
the next few sections l>as been thr^ cyxen m the statement 
of Objects and Keatons to the \ct of 1057 —“The Code of 
Cud Procedure does not recrulate the pavmcnt of dividends 
and there is nccordmclv no direction wi*h regard to prow* 1 ® 11 
for debts not prosable at once The principle has alrendv 
been recognised that a creditor can claim to pro\e at am tmie 
while there are still undistributed “a-cts of the in«ol\cnt B 
is es-ential, howeicr to qi --l.fi this b\ prondinc for the nnm 
tcnance of am prior payment of dividend'., qiul also to protect 
a recoil cr arpain-t salts for dividends unpaid, tic Court bcnS 
at the same time ics*ed with the power to order payment, 
with cos*s and interest improperly withheld “ 

This section la\s down the procedure to be followed J" 
the reecner in calculating the dnulend to be paid to the 
creditor Before distributing the dividends the rcccncr should 
retain in his hands sufficient as«cts to meet the debts or 
expenses mentioned in clauses (a), ( b ), (r) and (tJ) of sub* 
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section (1) As to the order or manner 111 which the debts 
arc to be paid see «cc 61 above This section provides tint 
m calculating the dividend the Receiver is to tike into account 
the debts of the specified description As to the position of a 
secured creditor with respect to the assets of the insolvent, see 
sec 4“ above ^ec 65 bars a suit for dividend, hut the 
receiver can be compelled bv the Court to pav it down when 
he reft ses to do *0 

In a Calcutta case deeded under the Presi Towns Insolv 
\ct, the Official \ssigncc distributed 
rfffct cf failure t the assets, after deducting his com 
retain a««et« mission to the two scheduled creditors, 

though he had notice of other creditors 
whose claims were neither admitted nor rejected, and the Court 
held that he was perv* iath liable for the amounts which tho«c 
creditors were deprived of Re Uchibrld inhhnst Peace, 2b 
CWN 653 

A receiver is not Imi n 1 to retain inv part of the assets to 
meet the claim of a secured creditor who has neither assessed, 
nor relinquished his secuntv under *■(.<. 4 nor is he personath 
liable for failing to keep 1 sufficient reserve is contemplated 
bv tins section ri^arte C,ood 14 Cb 1 ) '■'Z Where bv 
reason of special circumstances a secured creditor failed to 
realise his secuntv before declaration of dividend the Court has 
power to give suitable directions as it considers just and equitable 
for payment of the unsatisfied portion of the secured creditors 
dues Ibid 

Sub-section ( 2 ) Subject to the provisions of sub see (1) 
all mone\ in the hand of the receiver should be distributed 
as dividends The receiver cannot low eve either retain in 
his hands or di«tnbutt as dividends monejs found to be 
belonging to other persons than the insolvent / * parte Jantei 
LR 2 Ch boo tor instance w litre the v ife paid premiums 
on the life politv of her husband tl c receiver could not retain 
the poliev monevs without rej aviiK tie wife the sums she had 
paid frr premiums In re 1 \Ur (i j ) 1 KR ^ hi Hall 
(iq j- 1 i k I> <• s In ( t e >t over p nnitnt t> m\ pirticulir 
individual the Receiver can st >p pavmeiit of subseqi ti t 
'ivvY&errfrj ao ‘mm tifi pavmeiits t flic ot’litr crcAfn rs ait 
levelled up to the proportion received bv the over pud cieditoi 
Re Searle Hoarc <fr Co fig 4I Ch 

Subsequent interest Snlisc |Uent interest though it 
cannot be taken into account at the tune of the first el stributif n 
of dividends has to be j aid < ut of the assets if sufficient is 
part of the debt Mahomed Ibrahim v Rainchandra 48 All 
272 24 \ L J ->44 \ I R iQ’6 All 289 cr I C 514 
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63. [§ 39 (3)] Any creditor who has not 
_ .. . .. . proved his debt before the decla 

h as ,S not° f privet debt ration of any dividend or dm 
before declaration of a dends shall be entitled to be 
' nH 11 paid, out of any money for the 

time being m the hands of the receiver, any dm 
dend or dividends which he may have failed to 
receive before that money is applied to the payment 
of any future dividend or dividends, but he shill 
not be entitled to disturb the distribution of anv 
dividend declared before his debt was proved by 
reason that he has not paiticipated theiein 


This is sec 39 (3) of the Act of 1907, and corresponds to 
sec 6s of the Eng Bankruptcy Act 1914 and sec V of the 
Presidency Act, 1909 


This section provides for the case of a creditor who does 
not come forward to prove his debt before declaration 01 a 
dividend and sa>s that such a creditor is to be satisfied as 
far as practicable from the funds still in the hands of the 
receiver Cf Ajudhta Nath v Anaut Das 3 All 799 
nand Mulchand v Official Receiver tnfra Babu Lai v 
Krishna Prosad 4 Pat 128 85 I C 543 It does not how 
ever er JT to disturb the distnbn 

tion o 0 his debt was proved 

In Re 0 f a creditor was allowed 

to be si. luuied m appeal tueiore tne High Court) 

Any Creditor These words show that it is P°* sl ^l f 
for a creditor to prove a debt after the declaration of a dividend 
So it has been held that-a creditor may come in and prove so 
as there are assets available for distribution, Re Me ** UT 
(rgo’) -> Cli 684 and that a creditor ma> come in t0 P IO p 
Ins debt at anj time before a final dividen d is declared- 

forte Boddan 2 DT‘~JC7 _ '625 See in tlnTcoKnechon tic 

following cases Henry Harrison \ G E Kirk (1904) A C t 
Hicks v May {1879) 13 Ch D 236 Sivasubrat *« »«* ' ' 

Thccil iafpa 4- Mad 120 45 ML J 1 66 75 I c 57* 

creditor so coming is paid out of the funds in the hands of * 
receiver So the receiver’s liability is limited to that exten 
Rout \ Gregory 24 Q B D 281 But it seems that if the 
\er gets notice of the claim of such a late-comer, he cannot a 
together ignore him unless he is excluded from the schedule W 
an order of the Court , if lie does so he will be personalty hah*® 
Cf Rc Archibald Gilchrist Peace ->6 C W\ 653 cited under 
the preceding section The remedv of a Mahomed in wtie 
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';d to deferred dower lies under tins section, if her hus- 
’ predeceases her or divorces her and the insolvency pro- 
are still continuing It is then that her claim matures 
d she can claim a share of the insolvent’s assets still remain- 
ng with the receiver, Sughra Btbi \ Gaya Prosad, 123 I C 
754 Cf, Mtrza Ah v. Qadan Khanam, 21 PLR 1919 
-0 I C 774 

Lale-comers . Creditors who prove their claim after 
declaration and payment of any dividends, do not rank pan 
passu as between themselves, but are entitled to payment in 
full in the order of their proving their respective claims, pro- 
vided funds are still available The claim of any such creditor 
cannot be held up until the claims of all such creditors are 
decided, Hiranand Mulchand v Official Receiver, 100 I C 

791 (Smd) 


64. [§ 39 (4)]. When the receiver has realis- 
r , n , , . . ed all the property of the insol- 

a lvl en vent or so much thereof as can, 

in the opinion of the Court, be realised without 
needlessly protracting the receivership, he shall 
declare a final dividend, but before so doing, ho 
shall give notice in manner prescribed to the per- 
sons whose claims to be creditors have been noti- 
fied but not proved, that if they do not prove their 
claims within the time limited by the notice, ho will 
proceed to make a final dividend without regard to 
their claims, After the expiration of the time so 
limited, or if the Court, on application by any such 
claimant, grants him further time for establishing 
his claim, then on the expiration of such further 
time, the property of the insolvent shall be divided 
among the creditors entered in the schedule with- 
out legal d to the claims of any oher persons 


Tins is section 39 {4) of the Act of 1907 It corresponds 
sec 67 of the Eng. Bankruptcy Act and sec 73 of the 
Prcsulencv Act 


Here wc have the direction as to when the fi 'Tend 
is to be declared The section makes it * _ that 

after cvcrv possible fncilitv Ins been * 

chuinuts to come forward to prove tiver 

should proceed finally to divide * ilvcut 

among his creditors Under this 
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63. [§ 39 (3)] Any creditoi who has not 
„ t . proved his debt before the decla 

iia? e iiot° f proved* Tebt ration of any dividend or dm 
ufore declaration of a dends shall be entitled to be 
‘ ' 11 en 1 paid, out of any money foi the 

time being m the hands of the receiver, any dm 
dend or dividends which he may have failed to 
leceive befoie that money is applied to the payment 
of any future dividend or dividends, but he shill 
not be entitled to disturb the distribution of anv 
dividend declared before his debt was proved by 
leason that he has not paiticipated therein 

This is sec 39 (3) of the Act of 1907, and corresponds to 

sec 65 of the Eng Bankruptcy Act, 1914, and sec 72 of the 
Presidency Act, 1909 

This section provides for the case of a creditor who does 
not come forward to prove his debt before declaration of a 
dividend and says that such a creditor is to be satisfied ** 
far is practicable from the funds still in the hands of w 
receiver Cf Ajudlua Nath v Anant Das 3 All 799 j ;' r . 
itand Mulchand v Official Receiver, infra Babti Lai v 
Krishna Prosad, 4 Pat 128 85 I C 543 It does not now 
ever entitle such a late coming creditor to disturb the distn ' 
tion of anj dividend declared before his debt was P r0 ' , 
In Re Cobbold 36 Cal 512 the claim of a creditor was alto' 
to be scheduled in appeal (before the High Court) 

Any Creditor These words show that it is 
for a creditor to prove a debt after the declaration of a divw e ® ' 
So it has been held that a creditor may come in and prove so 0 
as there are assets available for distribution, Re Me 1 
(i9o->) •» Ch 684 and that a creditor maj come in to p 
lus debt at an* time before a final dividend is_dcclarcd ^ 
parle Boddam 2 6^5 Scc'in this connection « 

following cases Henry Harrison \ G E Ktrl (1904) A C » 
Hicks v May (ib 7Q ) 13 Ch D -*36 Snasubrananta ' 
Therthiappa 47 Mad 1-0 45 M L J 166 75 I C 5/2 

creditor so coming is paid out of the funds in the hands of « n 
recover So the receiver’s Iiabilitv is limited to that c"«e 
Rout % Gregory, 24 Q B D 281 But it seems that if the Kc<* 
ver gets notice of the claim of such a late comer, he cannot » 
together ignore him unless he is excluded from the schedule OJ 
an order of the Court , if he does so he will be pcreonalh Itau ,e 
Cf Re Irchtbald Gtlchnst Peace 26 C W Is 653. u f e 
the preceding section The remedj of a Mahomedan " 1IL 
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ntitled to deferred dower lies under this section, if her hus 
land predeceases her or divorces her ami the insolvency pro 
ecamgs are still continuing It is then tint her claim matures 
ind she can claim a share of the insolv ent’s assets still remain 
ng with the recener, Sughra Btbi \ Gaya Prosad, i-»3 I C 
754 Cf Mtrza Ah \ Qadan Khanam ai P L R 1919 
a o I C 774 


Late-comerg Creditors who prove their claim after 
declaration and payment of any dividends do not rank part 
passu as between themselves but are entitled to pavment in 
full in the order of their proving their respective claims, pro- 
vided funds are still available The claim of anv such creditor 
cannot be held up until the claims of all such creditors are 
decided Htranand Mtdchand \ Official Recener, 100 I C 
701 (Sind) 


64. [§39(4)] When the receiver lias lealis 

Final ama.nd ed ® U the P^P^Y ° f H*® inSo1 - 
vent or so much thereof as can, 
in the opinion of the Court, be realised without 
needlessly protT acting the receiveiship, he shall 
declare a final dividend, but before so doing, ho 
shall give notice in manner prescribed to the per- 
sons whose claims to bo creditors have been noti- 
fied but not proved, that if they do not prove their 
claims within the time limited by the notice, he v\ ill 


proceed to make a final dividend without regard to 
their claims After the expiration of the time so 
limited, or if the Couit on application by anv such 
claimant, grants him further time for establishing 
his claim, then on the expiration of such further 
fime the property of the insolvent shall bo divided 
among the ci editors entered in the schedule with- 
out legal d to the claims of any oher peisons 


This is section (4) of the Act of 100' It corrcipomU 
<0 *ec 67 of tlic Eng Bankniptcv Act and sec 71 of the 
PrcMdencv \ct 


Here wc hive the direction ns to when the fin'd dmdcnd 
to be declared The section mikes it al undinth clear that 
after everv possible ficihtv his been given to the absent likelv 
chmniits to conic forward to prove their debts the receiver 
should proceed fimllv to divide the assets of the mvdv en 
among Ins creditors Under this section, the ercditor'Vt 

/ 
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creditor who is entered in the schedule, order him 
to pay it, and also to pay out of his own money 
interest thereon for the time that it is withheld, 
and the costs of the apphcation 

Tins is section 39 (s) of the Act of 190; Sec sec 6S of 
the Eng Bankruptcy Act 1914 and see 74 of the Presidency 
\ct 1909 It bars a suit for dividend against the receiver 
"Where the receiver refuses to pay any dividend the proper 
course for ail aggrieved creditor, if entered in tlic schedule 
is to arplv to the Court which may if it thinks fit order the 
receiver to pay down the amount together with costs and 
interest out of his own pocket Cf Ring-wood's Bankruptcy, 
15 Ed , p 193 Silence on the receiver s part when a demand 
for dividend is made by a creditor amounts to a refusal to 
pay the same See Ex parte Jacl son (1842) 3 Mont D 8. D 
1 The scettou docs not however say what consequence will 
follow if the receiver does not carry out the order of the Court 
We arc apt to think that the Court has inherent jurisdiction 
to enforce its order by taking measures similar to those con 
tamed in sec 56 sub sec 14) or by directing execution or by 
means of contempt proceeding for disobedience of the Court’s 
order Cf Rc Pragcr 3 Cli D 115 

Entered in the Schedule The creditor in order to be 
entitled to applv under this section must have Ins name 
entered in the schedule So where a creditor proves his debt 
and then assigns to another but the assignee does not get his 
name entered in the schedule it Ins been held that the latter 
cannot applv to enforce pav ment of dividend Tr parte Official 
l\ccci cr (iSgq) ■> QB 585 Rc Frost (iFpq) 2 Q B so But 
the assignee can with the leave of the Court tender proof 
instead of the assignor Rc I lift st \\ R So Cf Rc Vm ne 
(*907) 2 R B 8gq For the same rcison a person obtaining 
a judgment against the creditor cannot bv garnishee proceed 
mgs attach the dividend Fr nt v < 1 com ’4 QBD 81 
Cf Rc Cook rx parte t npp (i^ool QB ^6 In fact a 
creditor whose name is not entered in the schedule cannot be 
reckoned for the \ tirpo 1 f tl 1 distnl tion of tl e as. cts of 
the insolvent Re Chunnthl Os tal 0 Cal sov 

Appeal No appeal lies to the High Court as a matter of 
right again t an order anUi tin ution th ugh tin. •a. mi 
he an at peal with Rave under n. ( 

66 [§ 39] ( 1 ) The (“curl mi\ appoint Hip 
tttsoh 1 nt linnet f 10 suppnntPn I 
■ttwnnre toms 'item * tltP linil lUPIllf lit of tllO pTO^ 

0 s vcn pprt\ of the intohont or of any 
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part thereof, or to carry on the trade (if any) of 
the msohent for the benefit of the creditors' and 
m any other lespect to aid m administering the 
property in such manner and on such terms as the 
Court may direct 

(2) The Court may, from time to time, make 
such allowance as it may think just to the insol 
vent out of his property for the support of himself 
and his family, or m consideration of his services 
if he is engaged in winding up his estate, but any 
such allowance mav, at am time, be varied or 
determined by the Court 

This is> section 40 of the Act of 1907 and makes provision 
for management of the insolvent's estate bj the insolvent him 
self and for giving an allowance to him for his support 3nd for 
the support of his familv Compare this section with sec 57 
and 5$ of the Eng Bankruptcy A.ct, 1914 and section 75 
the Presidencj Act The section speaks of the support of the 
insolvent and his family So it »s difficult to saj whether the 
English rule which allows the insolvent all his expenses for 
defending himself on a capital charge, can be applied in *~! s 
countrv Cf Re Charluood Ex parte Masters, (1894) • 

641 (646) 

The reason for this Section The object of this sec 
tion is to remove “one of the worst stumbling blocks m ‘& e 
wa> of insolvent relief *’ The measures recommended in 
section facilitate the best realisation of the assets of the insol 
vent and remove the considerations that maj deter people in 
insolvent circumstances from seeking the benefit of the existing 
law See Statement of Objects and Reasons to the Bill of I9°7 

Sub section (1) To superintend the management etc 
124 Under this sub section the Court has the discretion t 
allow the insolvent to retain the management of his 
or to carr} on his trade for the benefit of his creditors **> e 
exact significance of the word ‘superintend’ is dotibnul 
Does it sigmfj that the Court cannot give the insolvent actual 
management over his property but onlj the power of supenn 
tendence? Supervision and actual management are quite “is 
tinct things The same words also occur m the Eng** s 
IHnkruptcv Act and the cases decided under the said Act also 
go to show that not onlj the poucr pf supervision but aclua 
management nnj be entrusted to the insolvent 

The insolvent while managing the propert} (as contem 
plated m this section) will be considered to be acting i n a 
fiduciarv character Ex parte H aters, iS Eq 101 
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Trade in this section does not include the business of 
a attda, see Atianda v Gonesh, 40 Cal , 678 The word 
“trade" is more restricted and narrower in scope than the 
word “business 1 1 and refers to the particular calling or pro- 
fession of the insolvent An isolated business transaction may 
be trade, if there is an intention of gaining and continuing to 
gam 111 order to eke out an existence, Ex parte Board of Trade t 
Rc Moulton, (1S90) 8 Morr 1 , vide notes on “Carry on busi- 
ness’ 1 at pp 94 95, ante , also notes on sec 42 (1) (c) When 
an undischarged insolvent carries on the trade with the permis- 
sion of the Court under tins section, all profits therefrom must 
enure to the benefit of the creditors, because it is for that 
purpose that the Court can give the insolvent management 
of his trade or propertj But where the insolvent retains the 
management of his propertj or trade not under this section, and 
acquires properties during such management, and then becomes 
a bankrupt a second time, a question may arise as to whether 
such new acquisition will be available to the creditors of the 
first bankruptcj or the second bankruptcy There seems to 
be a conflict of opinion on this point in the English Courts , 
*ce Re Clark , Ex parte Beardmore iq QB 391 Cohen v 
Mitchell , 8 Mor 236 , Bird v Phtlpott, 1900 4 Ch 822 Pro 
perty acquired in the course of trade under this section is subject 
to all tlie^ obligations that may anse as incidents of such trade 
Moses Kerokoosc v Benjatmne Brooke, 8 MIA wo 4 
\VR 61. 

Subsection ( 2 ): Allowance to Insolvent: The 
ulouance winch the Court cm give to the insolvent under this 
section, must be either (1) ns mere subsistence allowance to the 
insolvent and lus familj , or, (2) as remuneration ulicn the 
insolvent is engaged in winding up his estate Such allowance 

however at any time be varied or stopped bv the Court 
the word inaj shows that the Court has a discretion in the 
ttiattir Where the insolvent earns a salarv no special allow 
•Mice need be made as under section 6 ) of the C P Code, the 
insolvent IS entitled to retain one half of it Cf Ram Chandra 
' ‘'/mini Charan 19CLJ 81 iS C \\ N 1012 n I C ysi 
'ho stc fantnadas \ I'nimul - NlR 10 n I C 60'' Tul* • 
Rom \ (,ir Sliam iS I C 410 and /Vhi Ptasad v I ex i« 4° 
Ul ,2u 16 \ I J 10- 41 I C O''} Prli Pro fiid’t case has 

however been dissented from in 1 latir case Radha Mahan \ 

II hitc 4s All 61 ji \ I J 216 \IR io’i 'Ml 46** "■> 
IC 41 > in winch it lias bten mamt lined that it is open to 
tht Insolvmcv Court under this sub-stt tion t n aki out cf 
tht dt tsilU half of the sal an suitable allowance for tit «up- 
1 ort of tin. insolvent and his famih Having regard to the 
general manner in which the wo'd ircpirt'* is c*ed n the 
vitioti and to tht discretion vo-'ed in the Co r* it*- umir 
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the amount of allowance, this decision of the Allahabad High 
Court is literallj correct when it sa\s that m fixing the allow 
ance, the Court is not limited to the one moiety of the salary 
which is exempted by sec 2S (5) of this Act read with section 
60 of the C P Code But unfortunately the judgment is 
lacking in such words of caution as might provide safeguard* 
against misapplication of it b\ the subordinate Courts It 
should be noted that the whole section is discretionary, and 
by fixing a moiety limit in sec 60 of the C P C the Legida 
ture meant to furnish a guidance for the exerase of that dis- 
cretion Unless exceptionally strong circumstances are estab- 
lished this ordinary limit should not be transgressed Besides 
the exclusion of the non-divisible moiety from the category of 
property is only for the purposes of sec 2S (5), and not for 
the purposes of this section Cf Narasimam \ Hanumanlfo 
Rao, (1922) M \\ V 717 AIR 1922 Mad 439 70 I C 59’ 


Variation of allowance Under this section the Court 
has the power to vary or determine the allowance according to 
circumstances Where the allowance is fixed by a superior 
Court, to which the matter is earned by way of appeal or ren 
sion, a question of some nicety may anse as to by which Court 
the \anation is to be effected We are apt to think that where 
\anation is sought by means of a review it is only the superior 
Court that can be resorted to , but where the intended rana 
hon is grounded upon change of circumstances, the Court of 
first instance will bate jurisdiction to interfere notwithstanding 
the fact that the allowance was fixed by the Court of appeal 


67. [§ 41] The insolvent shall be entitled to 
_ . . . , any surplus remaining after 

cf msol " M ,0 payment in full of his creditor' 

with interest as provided oy 
this Act, and of the expenses of the proceeding 3 
taken thereunder. 


This is sec 41 of the Act of 1907 and sec 69 of & e 
Bankruptcy Act, 1914 It corresponds to sec 76 of the P** 51 
Towns Insolv Act, 1909 and lays down that the insolvent i 5 
entitled to any surplus remaining after payment in full of 
creditors with interest and of the costs of the proceedings *7 
‘payment in full,” see p 234 and for interest “as provided cf 
this Act \ see secs 4S and 61 (6) 

Surplus The surplus to which the insolvent is cntitl^ 
must be ascertained after payment in full of the creditors’ deb» 
with interest and after deducting all costs of the insolven 
proceedings As to how interest is to be calculated, see sec 4^ 
and as to the order or mode in which the debts are to 
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paid see sec 61, ante Before any surplus is made over to the 
insolvent, interest on the scheduled debts subsequent to the 
date of the adjudication should also be paid The costs of the 
proceedings are also to be deducted from such surplus It is 
onlv after all such payment that the balance if any can be paid 
over to the insolvent Re Hawkins (1892) 1 QB 890 So long 
as such surplus is not paid to the insolvent, the Receiver will 
continue to be a trustee for the insolvent in respect of the same, 
[Bird v Philpott, (1900) 1 Ch D 822 , Cf 10 Ch D 434, 
tnfra also Sttbbaraya v Vythihnga 16 Mad , 85] , and this 
implies that a subsequent unsatisfied judgment creditor can 
claim to be paid out of the fund m the trustee’s hands and 
ash for a charging order on the surplus [Re Prior, (1921) 3 
R B 333], and that the insolvent can claim to have an account 
tendered to him by the trustee, Robson p 637 Though the 
insolvent has an interest in the surplus still his interest is 
not such as will entitle lum to interfere either with the adminis 
tration of the estate or the conduct of the insolvency proceedings, 
J~x parte Sheffield, 10 Ch D 434 Re Lcadbttler 10 Ch D 38S 
The insolvent’s interest in the surplus is a definite interest (even 
before it is ascertained) and admits of disposition by will or 
otherwise Bird v Philpott (1900) 1 Ch D 822 (and it should 
be remembered that a devise of estate is not revoked by bank 
tuptev, Chatman v Chatman 14 Ves 580 Banks \ Scott 5 
Mad 493 ) The bankrupt may mortgage his expectation of a 
surplus, In re Czelyn (1894) 2 QB 302 But the interest 
of the assignee of the prospective surplus is of contingent 
character and does not give the assignee the right to intervene 
until it is ascertained whether or not there is a surplus 
Ranichandra \ Ntpungc, 25 Bom L R 499 AIR 1924 Bom 
49 73 I C 379 

Appeal An appeal may be taken against an order refus 
"Ur to give the insolvent the surplus in the Receiver s hand 
Comp Hamer Singh \ Hainan Singh PL R 1910 144 P 
w U 1910 SIC 2 n 2 

67A. [New] (1) Tho Court mn\ if it think* 
Committee of mspeo fit, authorise the creditors W ho 
tlon ha\o pro\ed their debts to 

appoint a committee of mspution for the purpose 
of superintending the administration of the insol 
\ ent’s propeit\ l>> theiecmcr 

(2) Tho pel sons ippointed to a committee of 
inspection slnll be creditors who !me pro\ed 
then debts or persons holding general powers of 
nttoimw fiom such ci editors 
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(3) The committee of inspection shall have 
such powers of control ovei the proceedings of the 
receiver as may be prescribed * 

Object and Scope of the Section This section is new 
and has been added by the amending Act, 1926 (vide Footnotes) 
It corresponds to sec 20 of the Eng Bankruptcy Act, 1914 
and sections 88 and 8g of the Presidency Towns Insolvency 
Act (III of 1909) It has been inserted here on the recommends 
tion of the Civil Justice Committee in order “to enable a Court 
to authorise the appointment from among the creditors a com 
nnttee of inspection for the purpose of superintending the 
administration of the insolvent’s Property by the Receiver,’ — 
Statement of Objects and Reasons for Bill No 41 °f Wy 
published in the Gazette of India, dated the 21st August, 1926 
Part V, at p 137 Read also the Civil Justice Committee Report 
P 235 The words “may,” “if it thinks fit" clearly show that 
the exercise of jurisdiction by the Court under this section is 
purely a matter of discretion with it The term “discretion 
in relation /to a Court always means “judicial discretion -~ 
a legal expression seldom fully appreciated by our Courts KW' 
the learned article published in A I R 1927 Journal, at p *9 
Read also in this connection the notes and cases at p 73 °* 
author’s Guardians and Wards Act Except when bewildfl*" 
by the complexity of a case or disturbed by the effrontery 0 
an over zealous advocacy, our Courts are hardly consctous toe 
they have got a discretion which they are to use in the interest 0 
justice and wisely Authority to appoint a committee of m e P cC . 
tion can be conferred only on those creditors, who have P TOlt , 
their debts (vide sec 33) So there can be no committee 
inspection until the proceedings have reached the stage coo 
templated by section 33, supra Under sub-section (2). 00 } 
the creditors who have proved their debts or their attorney 
(holding general powers) can be members of the commit * 
As to the powers of the committee of inspection, rules hate 
be framed under section 79 The section is silent as to no 
the Court can be moved to grant the authority contemplate 
herein It seems the Court can proceed here under either su 
molii or on the motion of a creditor or creditors F° r 
meaning of the term 'prescribed* see sec 2 (1) (c) 

Committee of Inspection A committee of inspection ** 
appointed under this section for the purpose of superintending 
the administration of the bankrupt’s property by the Receiver 
“The general bod\ of creditors is normalU too large an 


* This section has been added b\ the I xo\ metal Insohtnn 
went) Act 1926 (\\\i\ of iqj 6) which received the a «nt ol “ 

( o\ ornor-Gciteral on the 9th September, 1926 
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scattered to be capable of rapid decision, but as the creditors 
are the persons whose interests are at stake it is desirable that 
any decisions relating to important matters should carry their 
authon ti” — Rmgwood’s Bankruptcy, 15 Ed , p 82 And to 
achieve this object, the present section has been enacted From 
the u«e of the word "shall” in sub sec (2) it is evident that the 
committee cannot include persons other than creditors proving 
their debts or their attorney s As to what powers the committee 
lull have over the proceedings of the Receiver that will depend 
upon the rules to be framed under sec -g infra Ordinarily 
the decisions of the committee will be arrived at by means of 
votes and resolutions Under the Bankruptcy law of England 
the committee must consist of not more than five nor less than 
three persons and while consisting of less than three persons, 
it cannot authorise the Receiver to do any act Cf In re 
Geiger (1915) 1 K B 439 It is doubtful whether the com 
mittee can rescind its own resolution or an order of the Court 
is necessary for the purpose Cf Re Marsden (1892) 9 Morr 
"O \s to how far the committee’s resolutions are binding upon 
the Receiver see Re Ridgxtai {18S9) 6 Morr 277 Re A & 
r G Ridghay (1891) 8 Morr 289 Cf Re Smtth (r8S6) 3 
Morr ->02 Rc I axasour (1900) 7 Mans 262 For further 
enhghtment on this subject tide Halsbury s Lads of England 
>ol II pp 113 ri- , also Re Gallard (1S9 )iQB 8 Chaplin 
v 1 oung (1S64) 33 Beav 414 No member of a committee of 
inspection is entitled t6 derive any profit from any transaction 
arising out of the bankruptcy except with the sanction of the 
Court The sanction of the Court cannot be given after the 
profit has been derived but must be obtained before the busi 
ness from which the profit 15 to be derived is undertaken In re 
('Ollard (1896) 1 Q B 68 As to the consent of the committee 
for appointment of a solicitor by the Receiver, see Ex parte 
II lute 29 \V R 632 


Appeal to Court against receiver 

68 [§22 ] If the msoH ent or any of the 

creditors 01 an\ other peison is 
•steLSvet 00 ”” agg! loved by an* act 01 deci 
sion of the receiver, he may 
apply to the Court, and the Coiut may confirm, 
leveise or modify the act or decision complained 
of and make such Older as it thinks ]ust 
Provided that no application under t> 
lion shall be entertained after the expi 
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twenty one days from the date of the act or deci 
sion complained of 

Scope of the Section This is sec 22 of the Act III of 
1907 It corresponds to sec 80 of the Eng Bankruptcy 
1914 and sec 86 of the Presidency Act, 1909 and provides a 
remedy for persons aggrieved by an act or decision of the 
Receiver Cf sec 90 of the Bankruptcy Act, 18S3, and 46 All 
16, tnfra It is restricted in its operation to matters which the 
Receiver has done in the course of the insolvency proceeding 
in respect of the insolvent’s estate, Jhunkoo Lai v Peary La> 
39 All , 204 15 A E J 49 38 I C 613 , Moses Menahmt v 
Ahrattt Solo man, AIR 1925 Bom 233 84 I C 684 That v 
the acts or decisions against which a right of appeal is given 
by the section must be such acts or decisions as arise in the 
course of the Receiver’s official duties 
Receiver here inclndes Ananlanarayan v Ratnasubba 47 Mad 
Official Receiver 673 79 I C 395 (i«/ra) This right of 

appeal against the act or order of the 
Receiver is not confined to orders made by the Receiver under 
secs 56, 57 and 59 of the Act, but extends to all the orders 
the receiver Even the orders of the Official Receiver under 
sec So, are subject to appeal to the Court under this section 
see sec 80 (2) , also Chidambaram v Nagappa , 38 Mad , IS "4 
M E J 73 16 I C 820 , Cf 40 Mad 752 tnfra A decision by 
an Official Receiver that a certain debt is due by the insolvent is 
appealable hereunder, Anandji Damodar v James Ftnlay & 
Co 62 I C 441 (infra) When the action of the Receiver is 
irregular and has prejudiced the general interests of the credi 
tors the Court can set aside the Receiver’s order Rama Bitadra 
v Ramasuamt 44 MIJ 284 73 I C 374 The section has 

given a right of appeal to the insolvent, or a creditor or any 
other person, who is aggrieved by an act or decision of *h 
receiver see Data Ram v Deolmandan 1 Lah 307 5$ I ^ ^ 
Under this section the District Court has jurisdiction to ae ai 
with an application by the purchaser of the propertv of _^n 
insolvent at a sale held by the Official Receiver to the effect 
that his bid might be accepted and that the sale to another 
person be held to be invalid No regular suit is necessan » or 
the purpose Ramahngam Ptllai v Official Receiver Trtchmo- 
poly 41 MEJ 211 14 LW 234 64 I C 524 The section 
pre supposes that the decision is by a Receiver property 
appointed So where the Receiver is not legally appointed he 
will be a mere mtermeddler with the insolvent estate and this 
section will not apply to his acts or sales Sankara R& 0 ' 
Ramknshnayya 46 MEJ 1S4 43 M L T 2 19 L W 45£ 
(nn)MWN igS \IR 19-4 Mad 461 78 I C 294 
\n order made by the Court while exercising an appellate or 
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The section is 
pennissive and 
mandatory 


reMsional jurisdiction over the Receiver under this section is 
not final within the meaning of sec 75, and is therefore open 
to appeal under that section, Alla Pichat \ hufipai Ptehai , 40 
Mad , 752 39 I C 42a , 32 M L J 449 
°not This section is not mandatory and does 
not debar a person who considers him- 
self aggrieved b\ an act of the Official 
Receiver from bringing an ordinarv civil suit against the 
Receiver, 1/aftarana Ktinuar \ Dazid, 46 All, 16 21 ALJ 
7 v AIR 1924 All 40 “7 I C 57 Tide also the notes and 
cases at pp 42^ 29, infra This section has no application to 
a case where the plaintiff’s property is attached in execution 
of a decree against a certain person who subsequent to the 
attachment becomes insolvent and the plaintiff brings a suit for 
a declaration of his title to the property impleading the Receiver 
as a partv , Mohtnt \ Baijnath 40 All 582 16 ALJ 456 46 
I C 304 The High Court has no jurisdiction to hold an enquiry 
into the conduct of the Official Receiver after the insolvency 
has come to an end, though in an existing msolvencj it might 
as a special case tender advice or give directions to the Insol 
Vencv Judge, \araian Das \ Chiman Lai 49 AH 321 25 
ALJ -19 AIR 193- All -66 102 IC 191 As to the 
Court’s power over the Receiver tide at p 3-6 


Meaning of “Act” A mere omission or refusal to take 
action at the request of a creditor docs not amount to an “act” 
Within the meaning of this section inantanarayan v Ranta 
subba 4“ Mad 6-3 18LW 857 AIR 19-4 Mad 345 79 
* C 395 Where the Receiver refuses to take steps under sec 
turns 53 and 54 the creditor’s remedv is not by vvaj of an 
appeal under this section, but he can himself move the Court 
tinder those sections, Ibid Vide also sec 54A 

Court can act suo motu Though the section authorises 
an aggrieved person to make an application under this section, 
that does not mean that such an application is an indispensable 
pre requisite for its operation The Court can of itself rectify 
and reverse or modifv the acts or decisions of the Receiver 
and this section is no bar thereto Data Ravi v Deoki \andan 
1 Lab o j c 6 Cf \agobi v 7 iii)arde ( N L R 
46 AIR 1929 Nag 338 

Person aggrieved The cxpiession means a person who 
has suffered 1 legal grievance a man agunst whom a decision 
has been pronounced which Ins wongfiilh deprived him of 
something or vvrongfullv affected his title to something It 
does not rcallv include a person who is disaj 1 ointed of a benefit 
which he might have received if some 
Who cati at peal order other than the one complained of 

hid been made see Ex parte 
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Sidebotham 14 Ch D 458 {465) The word “person' is wde 
enough to include persons other than the parties to the in 
\enc\ proceeding , so, even a stranger can appeal under tms 
section if he is aggrieved bj anj of the acts or decisions of 
Receiver If by reason of the Receiver’s act a man « 
in an embarrassing situation he will have a right of appeal un 
tins section. Lx parte Lilts, 2 Ch D 767 , Cf **«"*"£ 
i Dass, 17 Ah] 7S7 $1 IC 113 Therefore, rrhcr lber. 

is no embarrassment and no legal grievance, sec 
application Thus a mortgagee decree holder 
auction bis debtor’s property and thereafter the debtor became 
insolvent and a Receiver was appointed in respect of n» V 
pertv , the Receiver proceeded to sell the property P 
by the mortgagee m the auction sale, held, that the m P S 
was not a person aggrieved by the Receiver’s act, as 1 
no legal grievance because the propertj in question * 
longer the insolvent's propertj the intended sale bj the 
could not possiblj affect Ins title, Hansesliur ' _ 1(llin 

CWN. 366 18 C L J 359 ®IC 683^ Where 
of a person as a creditor is disallowed bj the Official K 
such person is an aggrieved person and can appeal to\. 
against the Receivers act, KumararJ-amy bandar v 
Siiamv Kounden ig L W 193 46 M L J 242 ( r 924/ 1 ea j 
78 I C 857 An insolvent will have a right of apF 

' .f tl. ... 1.., nr decision Of UK 


hereunder if he is aggrieved by au act or de ?) s, ° 5 l ° .»<i 
Receiver But as to when he cannot be said to be agfo* 


ceiver Hut as to when ne cannot oe saiu ^ , 

see Sakhauat Ah \ Radha Mohan tnfra A decisto 7 

Official Receiver that a certain- ‘lew ‘ 
Appeal by the insol d|ie b tbc insolvent is appealable un« 
vent this section as such a decision w 

aggrieve the insolvent Anandji Datnodar v James Finlay . 
IS S L R 28 6’ I C 441 a decision can be open U '«■ d 
under this section onh when it affects the right claim 


docs not morel) impede the person (seeking to attack it) m 
assertion of the right Muttjulurt Si aranttah \ Singlin’ 


assertion 01 tne rigiu Munjuiurt c>i araimun * * « 

Dltujanga Roxl (iqi - ) M Wh , 75 20 M L T 486 , 5 
-55 1/ 1 C ""i -..(fpfei 

The real test for ascertaining whether a person has j jas 
a legal grievance or not is to see whether the decisi ^ 
wrongful!) refused him something which he had a ng 
demand rx parte Official Recet cr Re Reed Horten « 

(18S-) 10 Q B D 174 (177 1-8) . <ee also In re Umb 
the Board of Trade (1S04) 1 QBD, 805 , hetaki CM ”™ f 
Sarat human 20 OWN 995 
Appeal t» cretl tor instance, a creditor has the ns . 

demand that the sale proclamatioi 
1*\ the Receiver should represent the correct state m # 
and if the Receiver ignores this right, the creditor will 
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legal gne\anee and will have his remedy under tins section, 
TirujeiifcaiacJianar v Thangaytammal, 39 JIad , 479 17 
JILT 432 29 I C 294 But a creditor Ins no locus standi 
to interi ene in a proceeding by a stranger against the estate m 
the Recen er’s hand and therefore the Recen er’s acts or deci 
■sions in that proceeding cannot aggrieye him, Jhabba Lai v 
SI itb Chunder, 39 All 152 15 A L j 1 37 I C 76 When a 
person applies to the Recen er claiming that a certain propert\ 
put up for sale as belonging to the insolvent is really his own 
property and therefore not liable to be sold he becomes an 
aggrieved person if notwithstanding his application the Receiver 
sells the property , Allagappa Chetttar v Naganatha 3j ML J , 
612 4"* I C 7S9 22 M L T j/i 6 L W 145 (1917) M W N 
6~7 Such an aggrieved third parti claimant if the sale by the 
Recen er has vet to take place, can apply under this section 
to the Court for an order preventing the sale It is for the 
Court and not for the Receiver, to adjudicate upon such claim, 
and the Court’s decision upon the claim will be one under sec 4 
lella^appa Chetttar \ Ramanathan 46 JI L J So 19 L W 251 
vtdc also the notes and cases at pp 40 41 ante Similarly 
where a Receiver took possession of the property of a third 
party believing it to be the insolvent’s the dispossessed owner 
became an aggrieved party entitled to proceed under this section 
(and not under 0 -'txi r 58 of the Civil Procedure Code) 
Mukliand v Murart I al, 36 All S 11 \LJ 9-9 21 I C 
~02 See also Charu Chandra v Hem Chandra Mookherji 4~ 
IC 65 (Cal) Thakur Prosad v Punno Lai 35 411 410 11 

ALJ 603 ->o I C 673 Cf Nagoba \ 7 tnjarde ->6 N L R 
4b AIR 1929 Nag 338 But where it is the insolvent that 
complains of the sale b\ the receiver he will not become an 
aggrieved person if the Receiver disallows his objection for 
this simple reason that he cannot be prejudiced bv a sale of the 
property %n which he has no interest Sal ha a at Alt v Radha 
Mohan 41 AH 243 17 ALJ 299 40 I C S16 See also 
Hart Rao y Official Assignee, 49 Mad 461 f r 0'»6) MW\ 
364 50 M L J 358 23 I \\ 599 AIR 1926 Mad 356 94 
I C 642 (F B ) For a somewhat similar reason it Ins been 
held that where a sale b\ an insolvent Mmksliara father (mclud 
mg the son s interests) is annulled b\ the Court and the sons 
take exception to the disposal of the property 1 »\ the Receiver 
ffie sons will 1m c no focus standi to make in application here 
under against the Receiver s act Pandni 1 mnna \ Martidugi la 
AIR iq 2- Mad 232 98 I C io6s Similarly where a person 
has 110 locus standt to make an application he cannot be an 
aggrieved person if the application is rejected on that ground 
Jhal la I al \ 9 Jnb Cl aran a \11 is'VLJ 1 “IC 

“6 But according to the Mlahal ad High Court this does not 
mean that the remedy herein proyidcd— though proper — is the* 
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«ole remedv , that is to «av, an aggrieved third part} ia nc 
always bound to confine him«clf to this section alone, but i* 
maj follow other remedies as well, Hasmat Bibi v Bbazin 9 
Das, 36 All ,65 12 A L J , 24 This section does not depnve 
a person, claiming adver«el} agamst the insohent, of his 0 di* 
nan remedv bv wav of suit for the propertv taken a wav f-cm 
lnm bj the Receiver under section 28 The mere granting c f 
one form of remed} cannot be regard ed as taking awav another , 
Basodi \ Mahanand, 13 X L R 210 42 I C 799 , ato 
Raman CltcU\ \ A V P Firm, 31 I C SS4 Vide abo tt“ 

notes and cases under the heading “Remedv of the aggrieved 
person,” below So where the Receiver wTongfullv seizes tte 
propertv of a stranger to the in^olvcncv proceeding, the bt*er 
has two remedies open to him , he can proceed under this see 
tion, or if he pleases he can altogether ignore the In«oIvencr 
Court and sue m a Cml Court for a return of his propertv in 
an ordmarv action against a trespasser, Pita Ram v Juft** 
Stngh, :9 Ml, 6-6 45 I C 57 > 3- IC 70S and for ra" 
tainmg such a suit against the Receiver previous leave of t-* 
In«oh enev Court mav not be necessary , because “it is always 
dangerous for Indian Courts to applj English Common 
nile of procedure unless such rule has been eRpresslr adopted 
Hahma \ Mathradas, 10 S L R 179 40 IC i== » * ec 
Irshad Hussain \ Gopmath 41 All , 37S If, however c* 
chooses to avail himself of the remedv provided bv this section 
and his application is dismissed on the merits he cannot bema 
again and raise the same issue in a suit in a Civil Court, ira- 
much as an application under this section is a “suit” witnn 
the meaning of see ri of the C P Code, and a decision d 
such an application constitutes res judicata, (/bid) , aI«o 
Rirpal v Rup Kuan 11 I \ 37 6 All , =09 But a some- 
what inconsistent view seems to have been pthen in Mchrt \ 
Baijnath 40 All 5 S- 16 ALJ 456 46 I C 3a 4 Cf W* 
Jhunkttjal v Pianlal g All 2^4 15 ALJ 4: ;S I C oi ( 
But this latter view can no longer be supported in view 0 
Sec 4 (= ) ante see pp 34 ,5 It mav here incidentals be 
pointed out that a claim consequent upon seizure of propertv 
bv Receiver, should not be confounded with a claim i nc r 
O X\I, r sS of the C P C because the Receiver seizes the 
Propertv as its legal owner and his act is not a mere sequestra 
tion of the p-opertv pending sale so as to preclude dcalwC 
therewith Cf 05 I C 0,0 ( \I1 ) \\ hen the application 1 

not made within 21 davs as herein provided, it will not airoir 
to pursuing a remedv hereunder and will not form anv bar 
to a fresh suit Kundan Lai v Khcm Chand, 44 All , 6 1 
\ I R 1922 \11 40- 70 I C a- 

" hen thu insolvent or the creditor wants to appeal again 4 * 
the Receiver, the same test will be applied, that is to w, « cre 
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mu«t be some legal grievance to sustain the appeal This is so 
because the expression “is aggrieved” equal!} governs all of 
them 

Remedy of the aggrieved person The remedy consists 
of an appeal to the Court which appointed the Receiver This 
is in accordance with the view expressed in some of the early 
cases that the partv feeling aggrieved bj the conduct of the 
Receiver should seek redress against him in the very proceed- 
ings in which he was appointed, Kamatchi v Sundaram, 26 
Mad , 492 , Pramatha v Khcttra 32 Cal , 270 g CWN 247 
The use of the words “mav” lends support to the view that the 
remedy herein provided is not the aggrieved person’s sole 
remedv , tide supra , see also Hasmat Btbi v Bhagauan Das r 
36 \11 ,65 12 A L J 24 The word “maj *’ in this section does 
not mean “must”, Makar an a Kuwivar v 
The word Vuj Daitd 46 All 16 ji ALJ 737 

AIR 1924 All 40 77 I C 57 The 

Section not providing the only remedj , an aggrieved person can 
either have recourse to the speed i remedy prescribed herein or 
pursue his ordinarv remedv in the Civil Court, Ib>d A stranger 
to insolvency* proceedings if aggrieved bv an act of the Receiver 
«iai seek redress in a regular suit or he can proceed under this 
section, Husatnt v Muhammad Zamir 26 O C 319 AIR 
1924 Oudh, 294 74 I C 802 , Hfisrt Lai \ Kanhatya Lai L R 
•5 ^285 MR TQ22 AH 12S 66 I C S63 , it is open to a 
third person who does not claim title through the insolvent to 
treat the Receiver as a trespasser and maintain his claim in n 
Cml Court, Maharana Ktmwar v Daztd supra Where a 
certain property was advertised bv the Receiver to be sold as 
that of the insolvent, and a person, who had taken a transfer 
from the insolvent before the insolvencj, applied to the Court 
Under this section for an order to set aside the proposed sale 
but the application was dismissed as made after 21 davs the 
transferee cannot be said to have pursued a remedj under this 
Section and hence a suit bv him against the Receiver is not 
barred, Kundanlal \ Khcmchandra 44 All 620 'l I R 1922 
Ml 4o~ jo I C Q~ Rut see Mcnahtm \ Solomon, 4- Bom 
34S \IR 102 v Bom 22 0 21 Bom L R iss in which it 

lias been held that where the Receiver makes an order against 
the insolvents debtors the aggrieved partv can proceed under 
this section but cannot file a suit Trom vvliat has been said 
above it follows that a person aggrieved 
Electron of Renie iie» bv the Receivers act or conduct has 
the right to make an ele tton between 
his remedies If he does not elect to pursue Ins remedv under 
this section there is no determination of the controvcrsv and 
lie will be within his rights in seeking his remedv b\ a regular 
suit, Lundan I al v hhenuhand supra Cf *i IC S02 Bit 


42S 


1 HI. PROVINCUr INSOLVENCY ACT 


[Sec 6 S 


once the aggrieved person elects to get his remedy from the 
Insolvency Court and avails himself of the provisions of this 
section, he twll be precluded from following his other remedr 
X%Z m ^he ordinarj Civil Court, Irshad Hussain v Gojniialfc 
d 1 All , 378 17 A L J 374 49 I C 590 , Husatnt v Mutant 
mad Zamir, supra A stranger to insolvency proceedings mav 
at his option seek his redress in the ordinary Civil Court when 
aggrieved by an act of the Receiver or he may apply under this 
section , but if he takes the latter course, he must comply with 
the terms of the section, Bhaxro pershad v S P C Das, 1 
AL J 787 51 IC 113 It is aa 
The doctrine of elementary principle of law that where 
na 1 J a litigant voluntanlj elects to submit to 

the decision of one out of two alterna 
U\e courses which are open to him, he cannot turn round after 
an adverse decision against him and litigate the same matter 
agam Pitaram v fujhar Singh, 15 A L J 661 33 IC 79< 
lms follows from the doctrine of finality enunciated in 
A»r/>al Shitkul \ R u p Kuan, 11 I A 37 6 All ,2 69 , G M 
H°°L v Administrator General, 48 Cal , 499 25 CWh’ «»5 
33 CLJ 405, PC Cf Panja Ram v Gurraju, tnfra Under 
sec 4 of the present Act, an> question of title, priontv etc c3fl 
oc decided h } the Insolvency Court, and if the Court, bcine 
invited under tins section decides any of those question® i» 
decision will be final and binding as res 
Res indicate judicata, Pitaram v fujhar Singh 0 

p„„, , 0 ^ All, 626 43 IC 573 Cf BHifO 

STn° ' ^ P C Dias supra Barra Begum \ Shconaram 
A i K 1923 All 293 But the decisions of our Counts are not 
uniform in this respect Thus, in Raman Cheitv \ A Y ? 
mn 31 I C SS4 (supra) it has been held that an order under 
is section docs not preclude a partv from pursuing an ordinan 
civil remedj So, likewise, it has been 
said that where an Insol venev Court dis 
allows a claim to a propertv attached 
and sold ns the insolvent's propertv d 1 * 
unsuccessful claimant can establish h" 
title bv a regular suit, Harman ' 
,, r r -a a Gant>at * 5 LU 9 AIR 1923 La ‘ l . 
7, 7 * 1 c »°7« c,t <?d at p 4r, ante , Dtint Chatid v Mtlhatnmf 

; ?’Vr PR „ 1917 14 PWR I9T7 40 I C 220 In 
^anchthhan v Karam Chand, AIR 1923 Lah 150 73 1 \ 
"05, u has been pointed out that so far a® the Lahore High Court 
IS concerned, the matter is concluded bv the authontv of P« r ‘ 
iana s case and whore a person’s claim to the property tak.cn 
possession of bj the Receiver is disallowed such person has 3 
rcnicdj m a regiilar suit to establish his rights Vide nl®u J 1 * 
notes and cases at pp 40 41 , ante In an Allahabad case (decided 


Conflict of op nion OT] 
the question of res fitdi 
cata when claim 1? pre 
terred to propettj seized 
Receiver 
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before this Act of 1920), it was held that where on an attach- 
ment of the insolvent’s propeitv bj the Receiver, two rival 
claimants, adversely to each other, contested the validity of the 
attachment and the Insolvencj Court decided in favour of one 
of them, a regular suit by the other to establish his title was 
maintainable, the principle of m judicata not applvmg owing to 
the Insolvency Court’s want of power to adjudicate upon a 
question of title, Hukumat Rat \ Padam Narain, 39 All , 333 15 
A L J iSS 38 I C 151 But this case w ill now' stand super- 
seded bj sec 4, the effect of which will be to conclude the 
matter if there has been an adjudication within the meaning of 
that section [see Dcsrao \ Filial, AIR 1925 Nag 363 87 
I C 1000, cited at p 40, ante] Where an aggrieved party has 
made no attempt to bring the matter up 
Unless there is a before the Insolvencj Court, which his 
dS°S s m consequence, given no decision under 

to ordinary suit wall not se c 4, recourse to ordinary Civil Court 
be barred will not be barred, Maharana Kunwar v 

Davtd, 46 All , r6 & (supra) , also see 
A-undanla! v Khevi Chandra 44 All 620 (cited at p 427) 
Though the right of separate suit tna\ not be barred, \ et where 
a person fails to appeal when he could appeal, it is no longer 
open to him to raise the question at a subsequent stage 
of the insolvency proceeding, see Panja Ram \ Cmrraju, 
18 L W 282 AIR 1924 Mad 147 -0 I C 87" Cf 

fialtma v Mathradas cited at p 420, ante In a case falling 
under sec 53, 54 or 54A, if the Receiver refuses to take action, 
the creditor can, besides following Ins remedj hereunder, seek 
his spcial remedy in accordance with the provisions of section 
54 A Cf 47 Mad , 673, cited at p 360, ante 

As to the Procedure for an appeal against the Receiver, 
'-tie infra The Limitation for the appeal is 21 days (under 
the proviso, below) from the date of the act or decision com- 
plained of 


Though there is no right of appeal under this section unless 
some legal grievance is occasioned b> an act of the Receiver, it 
should not be supposed that there is no remed\ against an 
inequitable act of the Receiver The receiver is an officer of the 
Court and if he acts in excess of his authoritv it is competent 
even to a stranger to bring that fact to the notice of the Court 
which has inherent power to renew the conduct of the Receuer 
and to make an appropriate order in order to prevent the mole 
station of a stranger by its own officer Hanseshur \ Rakhal Da* 
x8 C L J 359 (361) 18 C \\ N 366 (36S) The Court has 
powers of supervision over the Receiver and can give lum suitable 
directions as to how to act in respect of a certain matter, 
l*ana*ht v Muffin KarupPan - I W j >0 4 M 1 , J ,iq 

(101S) M \\ V 14 5 44 I C Si 3 
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once the aggrieved person elects to get bis remedy from tie 
Insolvency Court and avails himself of the provisions of tins 
section, he will be precluded from following his other remedr 
xtz that in the ordinary Civil Court, Irshad Hussain v Gopmaik 
4i All , 378 17 A 1/ J 374 49 I C 590 , Httsaim v Muham 
mad Zamir, supra A stranger to insolvency proceedings mar 
at his option seek his redress in the ordinary Civil Court when 
aggrieved by an act of the Receiver or he may apply under this 
section , but if he takes the latter course, he must comply with 
the terms of the section Bhatro Pershad v S P C Das 1 


ALJ 7S7 Si IC 113 ^ » an 

Tlte doctrine of elementary principle of law that where 
a litigant voluntarily elects to submit to 
the decision of one out of two alterna 
tue courses which are open to him he cannot turn round after 
an adverse decision against him and litigate the same matter 
again Pttaram v Jujhar Singh, 15 A k J 661 33 I c 
This follows from the doctrine of finality enunciated in ■Rtf” 1 
Ktrpal ShuKul v Rup Kuan n I A 37 6 All , 260 » 0 H 
Hook v Admtntsttalor General 4 8 Cal , 

33 C L J 405, PC Cf Panja Ram v Gurraju, infra Under 
sec 4 of the present Act any question of title, priority etc can 
be decided by the Insolvency Court, and if the Court bein' 
invited under this section decides anv of those questions 
decision will be final and binding as 
Res judicata judicata Pttaram v Jujhar 5i»g« 9 

All, 626 43 I C 573 Cf Dhmro 
Pershad \ S P C Das supra Barra Begum \ Sheonarit” 
AIR 1923 AH 293 But the decisions of our Counts arc n<> 
uniform in this respect Thus, m Raman Chellx \ A 1 * ' 
Ptrui 31 I C 8S4 (supra) it has been held tint an order und 
this section does not preclude a partv from pursuing an 

civil remedy So, likewise, it has ber 
Conflict of on mon on said that where an Insolvent Court 0 
the question of res fudi allows a claim to a property attache 
fc/red U tn e ^^ 18 30(3 sold as the insolvent's propertv 

W * ert> se ' zed unsuccessful clumant can establish 

title by a regular suit Harman ' 
Ganpal 5 hhj 9 A I R 

’’4 73 1 C 367 cited at p 41, ante Ditnt Chand v Muhamm* 

Hussain 22 P R i 9l7 I4 P W R 1017 40 I C 22O J. n 
rancltt Khan v A aram Chand, AIR 1923 Lah 150 '3 * S 
05 it Ins been pointed out that so fir ns the Lahore High Cow 
is concerned the matter is concluded bv the inthoritv of Da*"' 
t hinds case md where 1 person’s claim to the property taken 
possession of bv the Receiver is disallowed such person ha* 
reinedv m a regular suit to establish his rights Vide also } n * 
note^ and casvs at pp 4Q 41, ante In an Allahabad case (deculen 
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before this Act of 1920), it was held tint where 011 an attach 
ment of the uroh exit's property bv the Receiver, two rival 
claimants adversely to each other, contested the validity of the 
attachment and the Insolvency Court decided in favour of one 
of them, a regular suit by the other to establish his title was 
maintainable, the principle of res juduata not applving owing to 
the Insolvency Court's want of power to adjudicate upon a 
question of title, Hukumat Rat \ Padam harain j 9 All , 333 15 
\LJ iSS 38 I C 151 But this case will now stand super 
*eded bj sec 4, the effect of which will be to conclude the 
matter if there has been an adjudication within the meaning of 
that section [see Dcsrao v Vthal AIR 1925 Nag 363 87 
I C 1000, cited at p 40 ante] \\ here an aggrieved party has 
made no attempt to bring the matter up 
Unless there is a before the Insolvency Court which his 
UFtt m consequence, given no decision under 
to ordinary «mt will not sec 4 recourse to ordinary Civil Court 
he barred will not be barred Maharana ktinwar \ 

Da old, 46 All 16 & (supra) , also see 
ivwndimlal v Khem Chandra 44 All 620 {cited at p 427) 
Though the right of separate suit ma\ not be barred \ ct where 
a person fails to appeal when he could appeal it is no longer 
open to him to raise the question at a subsequent stage 
of the insolvency proceeding see Panja Ram \ Gurraju , 
18 L\V 282 AIR 1924 Mad 14- 6 I C 8- Cf 

Hahma v Mathradas cited at p 420 ante In a case falling 
under sec 53 54 or 54 A, if the Receiver refuses to take action 
the creditor can, besides following Ins remedy hereunder seek 
his spcial remedy in accordance with the provisions of section 
54 A Cf 47 Alad 673 cited at p 360 ante 

As to the Procedure for an appeal against the Receiver, 
~tde infra The Limitation for the appeal is 21 days (under 
the prooiso, below) from the date of the act or decision com 
plained of 

Though there is no right of appeal under this section unless 
some le^al grievance is occasioned bv an act of the Receiver, it 
should not be supposed that there is no remedy igainst an 
inequitable act of the Receiver The receiver is an officer of the 
Court and if he acts in excess of his authority it is competent 
even to a stranger to bring that fact to the notice of the Court 
tv Inch has inherent power to review the conduct of the Receiver 
and to make an appropriate order m order to prevent the mole 
station of a stranger by its own officer Hanseshur \ Rakhal Das 
18 C L J 359 (361) 18 C \\ N 366 {36S) The Court has 
powers of supervision over the Receiver and can giv him suitable 
directions as to how to act in respect of a certain matter 
LanasJn \ Muthu Karuppan IV t 4 M I J , Q ’ 
(101S) M \\ K 345 44 I C 81 s 
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Restoration of possession to person wrongly du 
possessed by Receiver: We have seen at p 426, ante that a 
person wrongly dispossessed bj the receiver can seek his redrew 
under this section In such a case the Court can interfere 
even under sec 4 and apart from this section When a Cout 
finds that its officer is m wrongful possession of property, such 
possession should be discontinued and restored to the proper 
person it is not material that the person who had a right to 
possession failed to object at the time when the possession aas 
given to the officer Nagoba v Zinjardc 26 3 Sf L R 46 AIR 
iq-> 9 Nag 33S If the Insolvencj Court owing to a mistaken 
\ tew of the law, fails to pass the necessarj order of restoration 
on appeal maj be taken Such an appeal should not be dismissed 
because of delay in asking for restoration of possession 7 b'*i 


Sale by Receiver when can be interfered with 
Insolvency Court has no jurisdiction to set aside a sale held bv 
the Receiver in the absence of proof of fraud or collusion or 
material irregularity or illegality in conducting the sale or mi* 
conduct on his part causing injurj to the estate or where the 
Receiver does not act beyond his authority far in excess of the 
powers conferred upon him Mating Tha Dun v Po Ka $ Rang 
n t 768 A I R 1928 Rang 60 10- I k 

i^aVisa ■” T , b \. c r i ; s po " er 

Receiver with a sale by the Receiver is not limiten 

to cases where there has been some twaia 
fidcs on the part of the Receiver or purchaser where the action 
of the Receiver is irregular and prejudicial to the general interests 
of creditors, the Court can set aside the Receivers ord<.r 
7 ’ lommaf, 39 Mad • 479 ” 0 

29 I C 294 , Ramabhadra ' 

1 S4 17 L W 622 AIR 

case of Ex parte Lloyd ^ 
o - t — u not laj dowai a contrarv pr°- 
position A sale of the insolvent's property wathotit givt°K 
notice to the intending bidders that there is a litigation pending 
regarding the propertj is liable to be set aside at the instance 
of the purchaser, necessitating refund of the purchase raoncs 
//cm Chandra v Uma Sadhan AIR 1927 Cal S34 103 I C 

605 


Objection against Receiver can be waived The effect 
of such waiver is to bar the right of re 
V atver estops parti agitation over one’s grievances Where 
from reogtatmg before the insolvent raises an objection ns to 
Jmotvcncv Court the receiver’s competence to sell a part* 

cular propertv, and the receiver holds 
the sale ignoring the objection, and no complaint is made to the 
Court against the Receiver the insolvent cannot thereafter 
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impeach the sale as in\alid on that ground, Ramachandra \ 
Gurraju, AIR 1924 Mad 147 iS L W 2S2 76 I C 977 


Proceeding against the Receiver Note that the bodv 
of the section makes use of the words, “applj” and "applica- 
tion,” whereas the head line and the marginal note give the 
word "appeal ” The use of the words, "applj” and "applica- 


tion” is necessitated bj the fact that e\en the Receiver’s act 
can be complained of All the above words distinctly show 
that the Legislature merelv contemplated “a petition of appeal,” 
and that this Petition should ordmarilj set forth both the facts 
complained of and the grounds of objection thereto The 
section, however, does not require that all the grounds of objec- 
tion challenging the receiver’s act or decision should be stated 
m the petition Such grounds may be supplemented or amplified 
later on Hcmc/iandra \ Vma Sadhan, AIR 1927 Cal 834 
„ 103 I C 695 Proceeding against the 

ding"” ° re and pea Receiver is however an appeal in a verv 
limited sense, Thakur Prosad v Punno 
Lai, 35 All , 410 11 AL J 603 20 I C 673 , Alla Pichai \ 
Ruppat Pichai, 40 Mad , 752 39 I C 429 

The rule of this section that redress against the Receiver 
should be sought m the verv proceeding 111 which he is ap 
pointed, does not preclude the m«tit ltion ot separate pro 
ceedings against him on suitable occasions ^of course with 
or without the leave of the Court according to diversitv of 
judicial opinions in the different provinces! Cf kamatcht v 
Sundaram A",-\ar, 26 Mad 492 , Promatha v hlictra 3-> Cal 
270 9 C\\ N 24- 


The enquirv contemplated bv this section need not be a 
lengthj one, as what the Court does under this section practi 
call) amounts to a mere reconsideration 
Scope of the Enquir\ of an executive act of one of its officers, 
Raman Clietty v A VP Firm, 31 
I C 884, supra In a proceeding under this section, the Court 
need not record fresh evidence but maj proceed on the evidence 
recorded b) the Receiver Anniarantami \adar v I'cnkalasuamt 
Koundan 46 MLJ 242 (1024) MWN 212 tq LW io^ 

AIR 1924 Mad 8)0 8 I C 85“ As the Court is here con 

cerned with the question of correctness of the order of the 
Receiver there cm he no ohiection to his acting on the evidence 
given before that officer Ibid When an application under 
sec 68 is made it js the dutv of the Court to entertain it and 
after hearing the evidence on both sides decide the issues raised 
Pttaram \ Jufhar 8mg/i to All 626 4) I C s- , It should 
be remembered that the section provides a speeds though not 
the 011/1 reined) for n person wronged b> the Receiver blaharana 
Run tor v f B Baud cited at p 4-*) also -u/e at p 426’'’ 
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When a contract of sale has been completed bv the Receiver, 
the aggrieved creditor should start a proceeding under this section 
within 21 days of the sale and not under 0 XXI, r 90 0! the 
C P Code Aianasht \ Muthu Karuppan, 7 IW 406 ,>4 
MU 319 (191S) U W X 345 44 I C 6S5 

Receiver not a necessary formal party It is not obli 
gatory on the Court acting under this section to male the 
Receiver a formal party to the application, Kumarasuamt iNa^ar 
v Venkatasuami Koundan, 46 M L J 242 (1924) M W N 312 
(supra) But the Receiver can appear and claim to be heard 
Ibid 


Receiver, a proper party in the Regular Suit Where 
a person sues in a Civil Court for declaration of title to propertv 
which the Receiver proceeds against as belonging to the insol 
vent, the Receiver is a proper party, and can be impleaded 
Without obtaining the permission of the Insolvency Court 
Maharana Kunvar v Daud, 46 All , 16 21 A L J 737 AIR 
1924 All 40 L R 4 A 483 Cf Hahma \ Mathradas, 10 
SLR 179 40 I C 122 The presence of the ordinary 
representative of the insolvent on the record does not excuse 
an omission to get the receiver on the record, Nainar Roulntr 
v Pichat Roulher, (1929) M W N 16S AIR 1939 Mad 6oo 


Proceeding hereunder— if in the nature of a suit* 

An application under this section is in the nature of a sum 
l*taram v Jhujhar Singh, 15 A L J 661 33 I C 798, and we 

Receiver ought to be impleaded as a partv, Jhabba Lai v 
Char an 39 All ,152 15 A L J 1 37 I C 76, though he is W 

a necessary party vide 46 M L J 242 (supra) Cf Mangulun 
\ Stnghtt Mahanlu 39 Mad , 593 iS AI L T 200 30 I C 7°J * 
and an adjudication by the Insohencv Court in such a proceed 
mg will operate as res judicata, and bar a subsequent suit for the 
same relief m the Civil Court Sitaram v Jhujhar Singh, sup 
vide also under the heading 'Remedy of the aggrieved person, 
uipra 


Proviso : Limitation The limitation for an appeM 
under this section is 21 days from the date of the act or decision 
complained of Cf Hem Chandra v Uma Sadhan, AIR I£ *'7 
ual S34 io 1 ; I C 695 Chandra Xathv Xagendra Xalh, A I * 
i 93 SCnl 363 107 I C 467 -Lanashi v Muthu. Karuppan, 7 

V, , <° 6 ,34 MLJ 319 (101S) MWN 345 44 I C 8S'- 
Wuharana hunaar v David. 46 All , 16 21 M L J 737 A I R 
1924 \II , 40 (sttPra) , Formerly, this penod of limitation wo* 
strictly calculated and an appeal under sec 22 (now *ec 6S* 
was held not to fall wnthin the scope of secs 5 and 12 of the 
Limitation Act , see Thakur Prosad v punnolal 34 All , 4«>. 
I'uraisami \ Meanahshi, 16 M I, T 246 2S I C 6rt> * 
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Si aianuah \ Bhujanga 39 Mad , 596 But the law lias been 
changed m this respect, see see 7S, vtfra W hen the application 
is not under sec 68 but is made evoking the Court's inherent 
power of supemsion, it is not subject to the limitation prescribed 
m the pro iso Iianscshur \ Rakhal, 18 C L J 359 18 C W N 
j66 See al^o Ramasamt \ T enkatasuar 42 Mad , 13 13 
M L J 5 0 i 48 I C 952 A Court has inherent power to rectify 
the errors and mistake'! of a Receiver or to reverse or modify his 
acts or decisions and the exercise of this 
T\ccpt on to the Pro- inherent power is not subject to the tune 
' 0 limit provided in the section, Dataram \ 

DeoLtnandan 1 Lah 307 58 I C 6 
Where the Receiver has no right to hold a sale which is invalid 
m conseqicnce no question of limitation will arise for setting 
aside the sale I\a ah Sankara Rao v RamLnshnayya 46 M I< J 
184 UR ig-4 Mad 461 (1924) M W N 198 34 M L T 

201 Cf hhatra \ Salem Raj 51 I C 935 (Lah ) The 21 da>s’ 
rule of limitation docs not applv to the Court taking action 
under sec 50 ( ) Cha adt Ramasaatma v Venkalesuara 42 
Mad 13 35 MLJ 531 4S I C 592 An application out of 

time is regarded as one not made and therefore such an apphea 
tion cannot preclude the applicant form sv ing for a declaration 
ui the ordinarv Court hundan Lai v hhern Chandra 44 All 
6->o A I R ig , 2 All 40 o I C g- 

Time limit for confirmation of Receiver’s report 

The District Judge has no jurisdiction to confirm the Receiver’s 
report except t>v consent of parties until 21 da>s have elapsed 
from the date of the report and an aggrieved creditor can apply 
within that time for reversal or modification thereof Gobinda 
Chandra v Hart char an UR 1926 Cal 826 94 I C 332 

Appeal An order of the District Judge under this section 
cannot be appealed against except with leave obtained under 
5CC 75(3) Bath v \aidlal 33 I C 773 (All ) Cf Chandra 
nath v \agendra lath AIR ig-’S Cal 63 107 I C 467 — 
according to which such an order mav fall under sec 4 and 
be appeal iblc as such Sec also Allapichai v huppat Pichai 
40 Mad s v M I J 449 3Q I C 42a in which it has been 
held th t an a| 1 al lies to the High Court against an order of 
the District J 1 c confirming an order of the Official Receiver 
dismissing in 13 3 lit itioii for a lj dication Cf Han Rao \ 

Off\a 1/ ( k '40 Mad 4 Ar (I B) cited at 1 \ s <2 tie 
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PART IV. 

Penalties 


69. [New] If a debtor, whether before or 
, . aftei the making of an order oi 

Offences b> debtors adjudlcatlon _ 

(a) wilfully fails to perform the duties 

imposed on him by section 22 or to 
deliver up possession of anj part oi nts 
property which is divisible nmon_ 
ms creditors undei this Act ann 
which is for the time being in 
possession or under his control to to 
Court or to any person authorised a} 
the Court to take possession of it o 

(b) fraudulently with intent to conceal jjj* 

state of his affairs or to defeat 


objects of this Act, — 

(i) has destroyed or otherwise 

prevented or purposely withheld i 
pioduction of any document rent ? 
to such of his affairs as are subjec 
to investigation under this Act o 
(n) has kept or caused to be kept fa s 
books or . , « 

(in) has made false entries in or wjtnnw 
entries from or wilfully altered o 
falsified any document relating j 
such of his affairs as aro subject » 


investigation under this Act or 

(c) fraudulent^ with intent to dimmish to® 
sum to be dmded among his creditors 
or to gi\ e an undue preference to nnv 
of his creditors — . , 

(i) 1ms discharged or concealed nnv deer 
duo to or from him, or 
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provisions of the section are quasi penal, and therefore like all 
penal laws should be strictly construed, Ibtd 

In this section we have an enumeration of the acts that 
constitute offences within the meaning of the Insolvency w, 
and for which the insohent may be punished with imprisonment 
extending up to one year These offences 
% , are, in their nature, disciplinary, that is 

Nature of the offences ^ th( . offmccs 'comtmttetl-l)} tbs 
insolvent during bankruptcy are in the 
nature of breaches of duty to the Court and not offences against 
the general criminal law Laduram v Mahabtr, 39 All , I7 1 
AkJ 31 37 I C 996 Palantappav Subramanta, 54 I C 74® 
38 ML J 338 (1920) MW N 135 One outstanding cliarac 

tcristic of all the offences is that there is an element of dishonesty 
or fraudulent attempt on the part of the insolvent to prejudice 
the interest of his creditors Therefore, where this improper 
mental clement is not present, there is no offence, Comp R ' 
Dyson (1894) 2 Q B 176 , R v Page, (1819) Russ &■ R> 39 J 
It should be noticed that the Ind Penal Code recognises certa 
offences relating to fraudulent disposition of property , scc s< -f 
421 424, I P C The effect of the 
Thu section docs not special provisions of this Act is not to 
preclude prosecution repeal the general provisions of tue 1 
under I P C Code See sec 26 of the General Clauses 

Act , also Sigubala v Rantasavuah 0 
L W 2S3 42 I C 608 "A law of this kind, the intention o 
which is to punish should bo administered as criminal law 
administered ’ Rashbehart v Bhaguan Chandra, 17 Cal , 2°9 
' In an Indian Court the seriousness of an insolvency offence 
almost certain to be lightly estimated Indeed there is 
slender chance before the tribunals m India of a debtor receiving 
« a really heavy sentence for a mere insolvency offence, e g *° r 
I fraudulent omission in Ins statement of affairs ' — Civil Ju-'U 
1 Committee Report, p 2 to 

Hie acts enumerated in the section will render the insolvent 
punishable whether they arc committed before or after * ie 
making of an order of adjudication In this respect the section 
is peculiar In England the penalties are confined to conduc 
after the presentation of the bankruptcy petition, but in " u 
country, having regard to its peculiar conditions, the Legislature 
made them embrace acts whether before or after adjudication 
The word “before'’ is sufficicutlv wide to cover almost any ins- 
tance of time, but the definition of the specific acts compiling 
of narrows down the generahtv of the provision so as to confine 
the offences strictly to matters affecting the investigation of tnc 
insolvent s affairs under the Act C,auga Prasad % yfaJhuti 
25 A LJ 33i \ I R 1027 All 352 100 I C 55 o By Wt Mi 
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(11) has made away with, charged, mort 
gaged or concealed any part of his 
property of any kind whatsoever, 
he shall be punishable on conviction * * with 
imprisonment which may extend to one year 

Object & Scope This section is practically new and has 
been substituted for the old section 43 (2) The woids in clause 
(u) of this section are all new and those of clause (b) have been 
taken from sec 103 of the Presidency Towns Insolvency Act 
(Act III of 1909) , so m construing this section reference may 
be made to the cases decided under that section, see Joseph 
Perry v Official Assignee infra The present section differs 
from the old section 43 far more in form than m substance The 
changes introduced m the section have thus been explained in 
the Statement of Objects and Reasons — “Proceedings instituted 
against fraudulent msolvents are frequently mfructuous This 
is largelj due to the lack of precision in the Act as to the proce 
dure to be adopted bv the Courts The wording of the sub sec 
(2) of (old) sec 43 is unduly vague, regard being had to the fact 
that it constitutes a criminal offence and experience has shown 
that it frequently creates difficulties It is proposed that the penal 
provisions of the existing section 43 should be amended on the 
lines of sec 103 of the Presidency Towns Insolvency Act, and 
that the procedure to be followed on a charge should be defined 
on the lines of sec 104 of that Act It seems desirable to make 
it cleai that a dishonest insolvent who has been guilty of an 
offence under the Act can be proceeded against e\en after be 
has obtained his discharge or after a composition submitted by 
him has been accepted " Cf Sec 71 below The penalties 
defined in the section are conceived with reference to the peculiar 
conditions of Indian life and embrace acts ' before or after ad 
judication " In this respect this Act materially differs from the 
English Act under which the penalties are confined to conduct 
after presentation of the bankruptcy petition Ganga Prasad \ 
Madhuri 25 A L J 331 AIR 1927 \11 352 roo I C 50 
Vide also Sec 154 of the Eng Bankruptev Act rgi* as amended 
by B A 1926 With reference to sec 103 of the Presidency 
Towns Insolvency Act, 1909 it has been held that that section 
applies to offences committed both before and after the adjudjea 
tion and also applies to cases of wilfully withholding the pro- 
duction of book:, even after thev have come to the possession 
of the Official Assignee see Joseph Petty v Official Assignee, 
24 C W N 425 u CL J 209 56 I C 7?8 The above pnn 
ciplc seems to hold good also in cases under this Act The 


The words l\ the Court have been omitted by Act XII of 19 7 
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provisions of the section are gttost penal, and therefore like all 
penal laws should be strictly construed, Ibid 

In this section we have an enumeration of the acts that 
constitute offences within the meaning of the Insolvency Act, 
and for which the insolvent may be punished with imprisonment 
extending up to one year These offences 
are, in their nature, disciplinary, that is 
Nature of the offences ^ ^ ^ offcnces - coMmi tted b\ the 

insolvent during bankruptcy are in the 
nature of breaches of duty to the Court and not offences agams 
the general criminal law, Laduram v Mahabir, 3 g AH , 17^ 

A E J 31 37 I C 996 , Palaniappa v Subramanta, 54 I C 74° 

3S MLJ 33S (1920) MWN 135 One outstanding charac 

teristic of all the offences is that there is an element of dislioncs > 
or fraudulent attempt on the part of the insolvent to preju 1 
the interest of his creditors Therefore, where tins ltiiproi* 
mental element is not present, there is no offence, Comp n 
Dyson (1894) 2 Q B 176 , R v Page , (1819) Russ & R> o 9 \ 
It should be noticed that the Ind Penal Code recognises cert 
offences relating to fraudulent disposition of property , scc 

421424. I P C The effect of the 
This section does not special provisions of tills Act is i "Ot 
preclude prosecution repeal the general provisions 01 tiic r c 
under I P C Code Sec scc 26 of the General Clan*® 

Act , also Stgubala v Ramasanua 1 
L W 283 42 I C 608 “A law of this kind, the intention 01 
which is to punish should be administered as criminal ta _ 
administered " Rashbchart v Bhaguan Chandra, 17 Cal , 209 
“In an Indian Court the seriousness of an insolvency offence 
almost certain to be lightly estimated Indeed there is 
slender chance before the tribunals 111 India of a debtor recent s 
»a really heavy sentence for a mere insolvency offence, e g 1 ° 

1 fraudulent omission 111 his statement of affairs” — Civil Ji s 
] Committee Report, p 230 

The acts enumerated m the section will render the insolvent 
punishable whether thev are committed before or after » 1 
making of an order of adjudication In this respect the sectio 
is peculiar In England the penalties are confined to comUic 
after the presentation of the bankruptcy petition, but i» 1 1 
country, having regard to its peculiar conditions, the Legislature 
made them embrace acts whether before or after adjmhcatioi 
The word "before” is sufficiently wide to cover almost any 1,1 
tancc of time, but the definition of the specific acts complain 61 
of narrows down the generality of the provision so as to coniii* 
the offences strictly to matters affecting the investigation of tie 
insolvent’s affairs under the Act, Canga Prasad \ Madhuri Saf* 
25AI.J \IR 1927 All 352 100 I C 550 BvActM* 
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of ig27 the words “by the Court” ha\c been omitted, [vide the 
Footnote at p 435, anfe] inasmuch as they became unnecessary 
after the amendment of sec 70 bj Act IX of 1926 For the 
meaning of the term “Court” prior thereto, s"e Digcndra Chandra 
\ Ramam Mohan 22 C W N 958 48 I C 333 The Court is 
not bound to defer punishment in respect of acts and omissions 
111 the section until the insolvent applies 
Bad faith for lus discharge, Rambchart v Jagan - 

noth, 37 I C 638 19 O C 89 18 Cr 
L J 270 We have seen at pp 142-43, ante (see the cases quoted 
there) that the questions regarding the insolvent’s misconduct 
and bad faith cannot weigh with the Court at the time of making 
an order of adjudication , but this view should not lead one to 
suppose that the Court cannot go into all these questions except 
at the final stage when the insolvent applies for discharge Cf 
Lucas v Official Assignee, 24 C W N 418 The scope of this 
section is quite different from that of sec 24 or 25 of the Act, 
and .the Court is quite competent to take cognisance of an act 
of bad faith 011 the part of the insolvent at am time whether 
before or after the order of adjudication under this section, 
although it ma\ have no power to refuse to adjudge the debtor 
ail insolvent merely on the ground of bad faith Nanht Mai v 
Lmp , 17 O C 138 25 I C 363 The Court can be put in 
motion at am lime under this section and then it is bound to 
consider whether the insolvent is guilt \ of am acts of had faith 
mentioned herein It is not necessary that the Court should 
"tail till the debtor makes an application for discharge VbLobin 
v District Court 49 I C 55 lUBS (1918) q" An insolvent 
committing an act of bad faith can cither he dealt with 1 ndcr 
tins section or maj be refused a discharge l/i Bit v Nga Po 
Saung, i UBR (1911) 84 11 I C 743 It should be noticed 

that tins section uses the word ‘debtor ’ whereas the next section 
(sec 70) uses the word "insolvent ’ This difference in the 
phraseology seems to have been designedly adopted to emphasise 
the fact that though the offence may be committed prior to 
adjudication, yet a prosecution can take place onlv after 
adjudication The criminal liability of an liisolyent subsists 
after lus discharge or after acceptance or approval of a com 
Jiosition * ide see 71 infra 

Clause (a) Contemplates two acts only (•> Wilful 
non performance of the duties mentioned 111 section 22 (11) Wil 
fill non delivery of lus property (if 111 lus possession or control) 
to the Court or to the Receiver In order to constitute an offence 
the non performance of the duties or the no 1 delivery of his pro- 
putv must be ail/iil Perhaps, it is not ttlful when done under 
icgal advice R \ Page (i^ig) Russ & Rv 02 Before taking 
tctioii against an insolvent for his conti niaev the Court should 
ifford the insolvent all possible facilities to explain his condi 
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Sukhlal v Official Assignee , Calcutta, 34 C L J 351 For the 
obligation of the insolvent to submit to examination, see secs 22 
and 59A , also 13 Bom , 114 , 32 Bom 19S and 33 Bom 46’ 
cited at p 129, ante "Delivery of possession” in this clause 
must mean such delnery as will enable the Court or the Receiver 
to get hold of the property and to utilise it for the purpose of 
distributing the assets The delivery must be onlj in respect 
of such properties as are divisible among the creditors under this 
Act otherwise failure to deliver will not render the insolvent 
punishable As to what property is so divisible sec see 2^ 
ante Money in deposit m a Railway fund is not so dmubfr I 
sec 24 CWN 288, at p 198, ante Therefore, dealing with/ 
such money is not punishable under this clause, Nagtndas \ 
Glielabai, 44 Bom , 673 22 Bom L R 322 56 I C 45°* 

cited at p 19S ante The same thing may be predicated m 
respect of property held in trust, political pensions, agricultural 
holdings and so forth 

Clause (b) The acts mentioned in sub-clauses Oh 0*j 
and («*0 of this clause arc offences only when the) are committee 
fraudulently with intent to conceal the state of his affairs or to 
defeat the objects of this Act 

The first act penalised under this clause is the destruction 
of or preventing or withholding the production of, an> docu 
nient relating to the insolvent's affairs Of course, in ca«e 01 
a charge on this score, the prosecution must prove the exist 
cnce of the document, see Lucas \ Official Assignee, Dcngsl 
24 C \\ N 418 56 I C 577 The next one is the keeping o* 

false books Then is the making of false entries in the docu 
ment relating to the insolvent estate It is difficult to saj u 
in sub-clause (a) there is a difference between the two words, 

‘ wilfull)” and "purposcl) ” The word "purposcl>” indicates 
that there should be a definite motive working behind the act 
An act ma> be wilful but not inspired b> an> motive It *eems 
that as all the acts referred to in this clause (b) arc subject to 
a question of fraudulent intent, the words ‘wilfull) * and pur 
poscl) ’ arc redundant However, as in interpreting the woru 
mgs of a section we cannot render an> word unnccessar) wc 
must put some meaning on these words "Concealment, dc*- 
truction, mutilation or falsification of an> book or documcfl 
relating to his affairs or being pnw thereto b> the debtor « 
an offence under this section unless it is proved that the »nso* 
vent had no intent to conceal tl c state of his affairs or to defeat 
the law”, Reg v Beck, (1S89) 6 Cox C C 718 

‘ false entries” must be made fraudulent^ with intent to 
conceal the state of the insolvent's affairs, sec Sukrtl \jmii ' 
Raghunath, 7 All , 445 , forim Baksh v 3/irn, 7 All , -0^ 

1 oiij fide mistakes and intentional inaccuracies do not fall within 
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the scope of this clause, Ibid Badly keeping of account books, 
if not prompted by a motive to defeat the provisions of the 
bankruptcy law, though it disentitles the insolvent to an abso- 
lute order of discharge, will not be an offence under this sec- 
tion, Ganga Prasad \ Madhuri Satan, 25 A I, J 331 AIR 
192-5 All , 352 100 IC 550 

The omission to mention a property 111 an insolvency appli 
cation mav be fraudulent, Nga Chok v 
Omission to enter pro Mg Pwa 2 U B R (1914) 1 24 I C 

pert> m the Schedule 767 In order to make an act criminal 

under this section there should always 
be a guilts intention , so, where an insolvent, not knowing or 
forgetting that an equity of redemption is a valuable asset failed 
to show in Ins schedule of assets certain lands remaining with 
his usufructuary mortgagee, he was held not to be guilty under 
this section, Wadhawa Singh v Emperor, 2 P W R 1918 Cr 
158 P L R 1917 19 Cr LJ 272 44 I C 128 

Clause (c) Under this clause the following acts are 
criminal if done fraudulently with intent to diminish the amount 
divisible among the creditors or with intent to give an undue 
preference to anv creditor its 

(1) Discharging or concealing am debt due to or from 
lum 

(11) Removing, charging or mortgaging or concealing his 
property 

It will be seen that the Penal Code recognises certain 
offences somewhat similar to the abo\c , see sees 421 424, 
I P C But from tins fact it is not to be supposed that the 
said sections of the Penal Code lia\e, 111 any way, been affected 
by this see 6g When a special enactment deals with an 
offence similar to an offence dealt with by the general enact- 
ment the provisions of the general enactment are repealed to 
that evtent see sec 26 of the General Clauses Act Notwith 
standing the provisions of this Act an insolvent’s liability for 
punishment under the general criminal law remains, Sign 
ttahah \ Kama Sdtntafi 42 I C 608 Removing the goods 
from the shop with a view to taking it out of the reach of the 
creditors 111 anticipation of an approaching bankntptcv will 
constitute an offence hereunder, Ganga Prosad v Madhuri 
9a ran, 25 A L J 331 AIR 1927 All 152 100 I C 550 A 

man mav be guilty under cl (c) (22) though he lias not actively 
concealed his propertv, when he knows where or m what 
manner Ills property’ has been disposed of In another with his 
connivance, Quarim /il» \ Emperor 43 \U 407 19 YLJ 

378 6\ I C 37 22 Cr L J 725 In order to constitute an 

offence under tins clause the preference should be towards a 
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credtlor and not an "alleged" creditor, Lucas \ Official 
Assignee, 24 OWN 41S 56 I C 577 Payment of v ah able 

consideration ordinarily will negative a suggestion of want of 
good faith. Ibid 

Punishment The commission of the offences mcntiom 1 
m this section renders the insolvent liable to punishment with 
imprisonment, extending to one y ear This section does not 
specifically mention whether the imprisonment should be simple 
or rigorous It seems that both kinds of imprisonment ire 
contemplated by the Legislature Upon conviction the m^ol 
vent is to be lodged in the ordinary criminal jail as contrastel 
with the cntl jail contemplated in sec 55 of the C P Code 
therefore no monev need be deposited for Ins subsistence 

The section docs not sav who i£ to initiate a proceeding 
under this section It seems that a Court is competent to take 
action under tilts section at the instance of a creditor , Cf 
Kadtr Baksh v Dhouani Prosad, 14 All , 145 The Receiver 
may ask for prosecution of the insolvent Where the Court 
(before 1927) gave permission to the Receiver to prosecute tic 
insolvent, such permission did not amount to a sanction to 
prosecute under sec 19., or to an order under sec 4/6 of ^ 1C 
Cr P Code, Sign Bala v Ramasamtah, 6 L W "»S3 4"* I C 
608, Cf see 70 

On conviction There should be a regular trial for the 
affences The insolvent should be found guilty of the offence 
.ic is charged with and there should be a formal conviction 
He should be given to know beforehand the specific charges 
lgainst him and must be allowed to meet them if possible 
Rashbehan v Bhafrj.au 17 Cal , 209 Cf llwhar v 
Mahcsjar iS CWN 092, Amttuddt Kankar \ 
wan/ ar 19 C L J 4 >r 19 I C 920 (referring to 27 Bom, 
>09) In order to sustain a conviction, the charge against the 
nsolvcnt should be proved beyond the shadow of a doubt, 

1 a 1 trm \ Shaik Jooman 5 Rang 50 AIR 1927 Rang 
26 101 IC 41Q When the Court is satisfied that there is 

ground for inquiring into an\ offence mentioned in this section 
ind aj>peanng to have been committed bv the insolvent, the 
-ourt Jiuy record a finding to that effect and make a com 
umit of the offence m a tiling to a first class Magistrate 
living jurisdiction tdc sec -o post Under the repealed 
ection 70 (4), tlie Iiisolvcncv Court itself could try the offence, 
•tit that is not possible umler the present section 70 'vow 
trial for a bankruptcy offence will purelv be a criminal trial 
? accordance with the provisions of the Criminal Procedure 
ode i&jS, 1 dc sec 70, post It seems that a case hereunder 
I, j* 4 "arrant case, comp , rmperot v Ginsh Ch , 5° 
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How the Court is to be moved under the Section : 

The section is silent as to who is to move the Court to take 
action under this section Sec 70 onl> requires that the Court 
lias to be satisfied of the existence of a prtma facie ground 
for 1 roceedmg against the insolvent The Court maj be so 
satisfied on perusal of the records and may proceed suo mol 11 
l tde notes under the heading “Is satisfied at p 444 tn/ri 
The Court mav be moved also on an application of the Receiver 
Cf BUagaant htshorc \ Sandal Das 19 A L J '■ox 61 I C 
^0’ IfoiimoJiait v Hcmanta 11 CLJ 553 A creditor as 
well can move the Court to take action under this section, 
haruthan Chclttar v Raman Chettv 45 M L J 804 18 L \V 
83, (1923I M W N 838 q I C 340 A stranger to the 
Insolvencv proceedings seems to have no right to move the 
Court hereunder 1 ide also the cases and notes under the 
heading Who can take action’ at p 445 post 

Aopeal Before the amendment of sec _ o bv Act IX 
of 1926 the Insolvencv Court could itself trv an msolvencj 
offence and then an appeal would lie to the High Court from 
an order of conviction and sentence made bv the District Court 
ide tin. repealed last item in Sell I But under the new 

see o the Insolvencv Court cannot hold a criminal trial with 
the result that the said last item 111 Sch I became mfructuous 
and has in consequence been omitted A trial for a bank 
ruptev offence being now a trial under the Cr P Code an 
appeal from a sentence therefor will now be governed by 
sec 40S of the Cr P Code A matter not open to appeal will 
be subject to revision under Ch XXXII Cr P C (and not 
under sec 115 of the C P Code as before) Formerlv that 
is before the amendment considerable controversv centred 
round the question who was or was not aggrieved bv an order 
of the District Court exercising criminal jurisdiction so as to 
be entitled under see 75 to prefer an appeal from ail order 
under secs 6 q and -o Cf Bhaguant Kishore v Sanaral Das 
19 \ I I or 61 I C 802 happa \ Mantcka Asan 40 JWad 
( vo Dtge idra \ ! amant 22 C It V 938 48 I C 33 
I\ariiUan Chcttiar v Raman Cl ett\ q IC 340 Pahanappa 
\ SultdMid Ham (10 0) M W N 15 54 I C 40 T irehand 

v Ihlaktdas ss I C 6- / aduram Mahabir 30 \11 1 1 

I C 096 h it now the point lias lost all interest for us 
likewise the much debated point as to whether an appeal 
from a sentence of the Insolvencv Court was a civil or a criminal 
appeal has also now been set at rest Tor the old cases regard 
lllj, this matter sec Pcsh (thulam v Emperor I C I’P 
(Pesv-ar) Chtrunp I al v Emperor b 5 n i-> \ L J 

not ’t IC q% (T B 1 Vagi infos \ Ghelabhat 44 Bom 
’ B0111 I R 322 5b I C 440 \auab v To pan Ran 
14s PI lx tqi6 6’ P\l R 1916 tic 4Q4 contra 
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Arnirnddi Kankar v Jadab Kattkar, 19 C L J 43° *9 IC 
920 Now that an appeal from a sentence for a bankruptcy 
offence cannot be a civil appeal, the effect would be that the 
provisions of O XLI, C P Code, which formerly used to h. 
applied to such appeals cannot have any more application, Cf 
Nagtndas Bhukandas v Ghelabat, 44 Bom , 673 23 Bom 

L R 322 56 I C 449 Vtde also under sec 70, under the 

heading ‘‘Appeal ** 

70. [New], Where the Couit is satisfied 
procedure on charge after such pielimmary inquin 
under section 69 if any, as it thinks necessarv 

that thoie is giound for inquiring into any offence 
lef erred to in section G9 and appearing to have been 
committed by the insolvent, the Court may ieco rd 
a finding to that effect and make a complaint of tW 
offence in writing to a Magistrate of the fiist class 
having jurisdiction, and such Magistrate shall oea 
with such complaint m the manner laid down in 
the Code of Criminal Procedure, 1898 * 


70 . [Old], (1) Where the Court is satisfied that there : i> 
ground for inquiring into any offence referred to m *- ccl 

69, the Court shall direct that a notice 
Procedure on charge be served on the debtor m the mat 
under section 69 prescribed in the Code of Cnnm< 

Procedure, 1898, for sen ice 0 ^ 
summons, calling on him to show cause why a charge 
charges should not be framed against him 

(2) The notice shall set forth the substance of the offenj* 
and any number of offences may be set forth in the 
notice 

(3) At the hearing of such notice and of any ff hargJ 
framed 111 pursuance thereof, the Court shall, «o fir as ni 
be, follow the procedure for the trial of warrant cases 

/ Magistrates prescribed by Chapter XXI of the Cot* 1 
'* Criminal Procedure, 1898, and no tiling in Chapter VVIU 
the said Code relating to trials before High Courts and t-° 
of Session shall be applicable to such trial 


• Sut stitute t fer sec -o bv the Insolvency ( Vniett hiicntl M** 
tl\ <f IQ 61 mi l ttie Rctiealinj, and Vmcnliig Vet. 19 7 ^ tie 

Vet \ <1 192- received the issent <f the ( nern r-Gciicral on 
1th Vjnt 19- Ilv the Vet of 196 ,n!y the hr't three , V 
were < nutted an I »u1^sec» (p md (s) were ina lvcrtcnth Ktt 
lut Mil se ;u tntU this defect vvn h s« vcri 1 m I *uli-ser* IP “ 
were < tnttu I I v the Vnien 1 n„ Vet of 19 " ,7 (. L J * w al • 
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(4) An) number of offences under this section may be 
charged at the same time 

Provided that no debtor shall be sentenced to imprison 
ment exceeding an aggregate period of two \cars for offences 
under this section committed in the course of the same msol 
vcncy proceeding 

(5) The Court ma>, instead of itself inquiring into an 
offence under section 69 make a complaint thereof in writing 
to the nearest Magistrate of the first class having jurisdiction, 
and such Magistrate shall deal with such complaint in the 
manner laid down in the Code of Criminal Procedure 1898 

Provided that it shall not be necessar\ to examine the 
complainant 

N B The section la)s down the procedure the Court is to 
follow in tr\ mg an) < f the offences mentioned in the previous 
section (sec 09) 

Amendment of 1926 The present section has been sub 
stituted for the old one bv Act I\ of 1926 on the recom 
mendations of the Civil Justice Committee The effect of this 
change is mainly two fold (1) Formerly the Insolvencv Court 
had the alternative of either itself trvmg the offences specified 
ill sec 69 or instead of itself enquiring into the offence of 
making a complaint in writing to the nearest first class 
Magistrate, l trjtlal Vi rchand v Dharamdas Thar*>erdas AIR 
1928 Sind S5 106 I C 486 But under this amendment the 
Insolvency Court can oul> hold a prelimuiar) enquiry and if 
it is satisfied that there are grounds for proceeding against the 
insolvent it is to make a complaint to the nearest first class 
Magistrate having jurisdiction (2) under the repealed sub 
sections the Insolvency Court before proceeding to try the 
insolvent for offences against the insolvencv law was required 
to issue a notice on the insolvent to show cause whv he should 
not be tried for such offences [see Ftrjifiif l 1 rchand s case 
supra} but under the present amendment which is on the hues 
of the English Bankruptcy law prosecution can be started 
without consulting the bankrupt see Statement of Objects 
and Reasons for Bill No 31 of 1925 published on August 29 
in the Gazette of India P V p 1 3 Also read the following 
Report of the Select Committee on the said Bill published in 
the Gazette of India dated the 6th Februarv 19 6 Part V 
p 2) — We are of opinion that the trial of these comparative!) 
minor offences b> the High Courts and District Courts is a 
waste of the time of those Courts and that in anv case tt is 
undesirable that the Court dealing with the insolvencv pro- 
ceedings should itself tr) offences of tins kind m regard to 
which it mav rcisonablv be supposed to have formed an opinion 
prejudu 1 il t> the llkgcd offender We have accordingly pro- 
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vidcd that all such cases shall be tried b\ Magistrates, on as 
plaints preferred by the Insolvency Courts, under the saire 
procedure as is laid down by section 476 of the Code of Cnroti al 
Procedure, 1S98 Our re draft of these sections removes tre 
ambiguity which has been pointed out 111 some of the opinions 
as to the stage of the trial at which the Court, was under tec 
Bill, as introduced, to frame a charge ” See also Civil Jus 11 ** 
Com Report, 1924-25, para 16, p 231 The effect of the 
amendments of the section is to give the Court a discretion so 
that it may satisfy itself in any way it thinks proper on the 
facts of each particular case as to the propriety of ordering 
prosecution under this section The Court ma> pass an order 
^cx parte and in the absence of the insolvent, Je^ra) onarui 
v Dayal Chand 55 Cal 783 47 C L J 250 AIR 192 s 
211 in IC 372 , that is, without issuing any notice to t c 
insolvent or without any reference to him, Ibid Cl 
Virchand v Dharamdas, AIR 1928 Sind, S5 106 „ 

The history and object of the amendment and its effect 11 
been very ably set out by Suhrawardy J in Jc » rr; 
case, which please read 

Operation The Act IX of 1926 is in operation froTJ 
1st January 1927, vide Notification No F — 290/ 1 — S/ 5 
dated the ist Mas, 1926 published 111 the Gazette of I*> 
(dated 8 5-1926) Part I, p 550 “In pursuance of sui> 
tion (2) of sec 1 of the Insolvency (Amendment) \ct, >9 
(IX of 1926) the Governor General in Council is pleaset 
appoint the first da> of January, 1927 as tlic date on « 
the said Act shall come into force ” 

Is satisfied The Court must be satisfied of jjj* 
cMstencc of a prtma facie ground for proceeding against 
insolvent, inasmuch as a penal action should never be t 
on mere suspicion sec Katulhan Chettiar v Raman tli )• 
AIR 1926 Mad 11^9 24 UV 4S6 97 IC 3 0 J> ™ 

A k R Firm \ ShatK Jooman 5 Rangoon 50 A * K ' 

Rang 126 101 I C 419 Neither this section nor the I ^ 

nous one says am thing as to bj whom the Court is to 
satisfied The Court mav be satisfied from the records or^ 
im\ be satisfied from anj party , see Kadtr RaKsh v 
1 1 Ml , 145 It may also hold an enquiry for the P ur Ij® , j 

if it so likes, but the preliminary enquire that mav be 

hereunder need not be n judicial enquire It is similar to 
out in sec 4“6 of the Cr P CodL, Jc-^raj hhanual v 1 J ' 
C/und supra The Court can authorise the receiver 
ascertain the facts relating to a supposed ofTciice and to 
to him. Momnahan v Ucmanla, 23 C I J 5 « Thcrc l w ‘ 
lie 110 contravention of this section if the Court proceeds 
the creditor’s complaint and receiver’s rej>ort without taU *• 
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any sworn c\ idence Jc raj hhattual s case Vide also the 
notes and cases under sec og at p 441. 011/e 

Who can take action The offences mentioned in 
section 6g being disciplinary offences, primarily , it is the Court 
that is affected by their commission therefore it is the Court 
that should take action see sub sec (1) See also Palantappa 
\ Subiamanta (19.0) MW NT 135 38 W L J 338 11 t W 

*4o 54 IC 40 , l irehand v BulaLtdas 55 I C 717 , 

I adutam v Mahabir Prosad 39 All i~i 37 I C 996 Under 
this section the Insolvency Court can only hold a preliminary 
investigation and record a finding as to the result thereof and 
then make a formal complaint in writing to the nearest 
Magistrate A creditor may move m the matter in the sense 
that he can furnish satisfactory proof to the Court that there 
is ground for inquiring into the alleged offence A receiver 
may be authorised by the Court to ascertain the facts relating 
to a supposed offence and to report to it with a view to the 
adoption of such steps as ma\ be deemed necessary 111 the 
interests of justice Monmoho 1 \ Hemantakumar ->3 CLJ 
553 Vide also the notes at 1 441 a itc 

Nature of Proceedings Proceedings against insolvents 
under this section are criminal proceedings and it is necessary 
that there should be 3 charge, a finding and a con tction^. as 
a foundation for the sentence aiid'tficse slunffinSc sfrictlv and 
accuratelv pursued and if on anv of these points a substantial 
defect should appear it would be a ground for reversing the 
proceedings Hanhar Singh v Mohesuar 18 CWN 692 16 

Cr L, J 135 2- IC 1Q9 Naudb v Topan Raw 35 I C 
494 62 P W R 1916 no PR 191b 145 PLR 1916 17 
Cr L J 18 lmiruddi hartl at \ Jadab haul ar iq C L J 
430 19 I C 920 The ev lienee should be directed to the 

proof of the offence so that the accused mav be in a position 
to rebut the same Rash Behan v Bhag~ian Chunder 17 Cal 
209 see also In re \ allabhdas Jairau Bom 394 Rama 
mini \ Haul of \fadras o I C So Hammad lshan v 
Lmpcror SIC 960 \gaihocL \ 3/^P a 4 I C 6 

U B It (1914) 1st Qr r The hearing of the case should take 
pi ice on m appointed date and the insolvent should have an 
opportunity to defend himself Muhammad Isha utlhh v 
/ mperor iS Cr L J 409 38 I C 969 (All ) Cf ( antipathy 

\ Clinnrij 19 Cr I J 627 45 I C 6~s (Nag ) The proceed 
nigs * should not be based merely upon evidence given on 
behalf of the creditor when opposing the application of a debtor 
to be adjudged insolvent but evidence as to specific acts 
alleged against the debtor shoull be recorded de no o 
\athumal \ Pistnci fudge of Benares Ml 54 - \ L J 

613 6 IC S-o Nijndkis/iore v S in) Mai y Ml 4 6 
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Pal an Dm \ Emperor, 20 O C 123 59 I C 9S6 SL^lit 

errors or irregularities in framing the charge will not however 
vitiate the conviction unless such errors etc have occasioned 
a failure of justice Cf Joseph Perry \ Official isstgrtt 
Calcutta, 24 C W X 425 31 C L J 209 36 I C 72S (a cay- 
under the Presidency Act) Charges should be framed strictly 
m the language of the section that defines the offence togethe. 
with the particulars of the conduct of the insolvent relied upon 
to establish the charges, Ganga Prasad v Madhuri Saran 3 
^ L J 331 AIR 1927 All , 352 100 I C 550 Cf 1 ^ 

R \ Shak. Jooman, 5 Rangoon, ^o Conviction can rcsJt 
only from proof of the offences and not from mere 
which should on no account be allowed to pose as proo. 
1 ucas \ Official Assignee, 24 C W X 41S 56 I C 577 “ 

seems that a case under the section will be a warrant ca-c 
and not liable to be committed to the sessions, comp Fn^tict 
v Ginsh Chandra 0 6 Cal 7S5 

\n order of sentence passed against an insolvent must l«e 
based upon legal evidence and the depositions of witness* 
whom the insolvent had an opportunity of cross-exammn? 
The report of the receiver to the effect that insolvent has bcti 
guilty of a misconduct is not admissible in evidence for tae 
purpose of convicting him The report of the Receiver b* 
be evidence for special purposes c g , m determining vvhetna 
the insolvent should be discharged [see see 42 ( 2 )J» or r 1 
considering the sensibility of a proposal for composition |s«« 
sec jS (4) ] , but is not evidence for the purpose of all po^ 1 _ 
proceedings under the Act, jVanda Kishore v Surajmaf 
All 429 1 3 ALJ 642 29 I C 998 Sec also Harther ' 

Maheshur iSCW\ 692 27 I C 109 . Basantt Bat v A«**‘ 

VaJ 46 All S64 23 A L J 792 AIR 1926 MI =9 ^ 

I C 35- Vide notes at p 444, ante 

Formcrlv it was held that though the Receiver’s report 
was not evidence to sustain a corn . 

Receiver S report tion, still on the strength of s ’ 

report, flic Court could give 

to the Receiver to prosecute the insolvent, Stneu , 

Rama Samiah 42 I C 60S 6LW 3S2 This decision sno « 
now he taken as modified b\ the present sec 7° . . 

receiver’s report may not be per se legal evidence, (tlionK* 1 
has been declared to be evidence for the purposes of *oos ^ 
and 12) [see Basa uti Bat's case, supra cited also at P ( M * 
tinfcj vet for the purposes of the "preliminary cnquirv’ c® 
temt>latc<] in this section, the Insolvency Court can act up° 
s leh report 

I onncrlv bankruptcy offences were triable by 

Insohencv Court but now they have been made trial c 
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exclusively by the Criminal Court This change in the venue 
seems to have brought about two very important results 
First, as regards appeals or revisions [vide under the next 
heading] , secondly as regards the administration of oath to 
the insolvent himself Formerly, the Insolvency Court taking 
cognisance of the matter, oath could be administered to the 
insolvent during the trial of a bankruptcy offence, [see 34 All 
382 , 37 All 429] , but now the position seems to be different, 

Cf 36 All 576 (583), 

Appeal Bankruptcy offences being now triable exclu 
sively by the Criminal Courts, appeals m connection therewith 
will be regulated by Ch XXXI and revisions by Cli XXXII, 
of the Criminal Procedure Code Vide notes under the heading 
"Appeals" under section 69, ante Prior to the amendment 
of 1936, the Insolvency Court, before holding a trial was to 
issue a rule calling upon the insolvent to show cause whv a 
charge should not be framed against him, and the order issuing 
the rule was not appealable Cf Monmolian v Hcmanta 21 
C L J 553 34 I C 777 Likewise it was held that no appeal 
lay against an order of the District Judge refusing to take 
action against the insolvent, see Palantappa Chetti \ 
manta, 38 ML J 338 (1920) M \\ N 135 54 I C 740 

Gvjar Shah \ Barkat Ah 1 Lab 213 56 IC 740, 

happa iVainer v Mamcka Asan, 40 Mad , 630 , Dtgcndra v 
Raman 1 Mohan, 22 C W N 958 48 I C 333 N B — These 
cases have been distinguished in Karuthan Chettxar v Raman 
Cheltt, 45 M 804 18 L W 837 (1921) M W N 838 79 I C 
340 Naturally, these decisions have lost much of their import 
ance after the enactment of the new sec 70 But thev may be 
consulted for the purpose of determining whether a person who 
invites a subordinate Insolvency Court to hold an investigation 
and make a complaint under this section will be looked upon 
as an aggrtned person so as to be entitled to appeal to the 
District Court 111 the event the subordinate Court declines to 
interfere 

Under sec 408, Cr P Code, an appeal from a conviction 
by a Magistrate under this section will lie to the Court of 
Session, and as that Court mav itself be the Insolvencv Court 
forwarding the complaint, a question mav arise whether by 
reason of such position the later Court 
Court directing pros^ is debarred from hearing the appeal 
cution >f can hear ap Of course, so far as the language of the 

peal from conviction statute goes, there is no technical bar, 

Cf Pandia Makar \ Fmperor, 26 Cr 
L J 14S1 S9 I C 104 , Sriknshna v Emperor ji ALJ 90 
2* Cr LJ 144 AIR 1923 All 193 71 I C 368, but tt* 
procedure will be highlv objectionable on the grounds of exp 
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enc>, Wamooti v Euiperor, 4 Lah L J 452 23 Cr h J 446 
A I R 1922 Lah 30 67 I C 622 Cf Sec 556 of the Cr P 
Code, 1898 , also Ozttillah v Ben* Madhab, 26 C \V N S7S 
C L J 1 S 0 AIR 1922 Cal 298, but see Emperor v Guiiif* 
LhikLo , 23 Bom LR S42 22 Cr L J 603 62 I C S75 » K* 
Mudkaya 28 Bom L R , 1302 AIR 1927 Bom , 35 


71. [New.] Where an insolvent has been 
Criminal Haim,., af.r, gudty of any of the offence. 

discharge or composi specified in section CD, lie snan 
t,on not be exempt from being pro 

ceeded against therefor by reason that he has 
obtained his discbaige oi that a composition or 
scheme of airangement has been accepted or 
appro v ed 

Hus section is now and is on the lines of section 
the Presidency towns Insolvency Act, 1909 Comp sec 16 
the English Bankrupts Act, 1914 As to the reason for the 
enactment of this section read the quotation {at p 4 >i) h° r ' 
the Statement of Objects and Reasons Also compare it wM 
sec 162 of the Bankruptcy Act, 1914 It lajs down that where 
the ueolveut has been guilty of an offence tinder sec 09 
is not exempt from criminal proceedings b> reason that nv 
has obtained his discharge or that a composition or scheme 0 
irrangement has been accepted or approved (see see 28, a nUJ 

72. [§53 ] (I) An undischarged insolvent 

, , , obtaining creditor to the c\ton« 

of fifty rupees or upwards from 
any person without infonniuj, 
such poison that he is an undischarged insolvent 
shall on conviction by a Magistrate, be punishabu. 
with imprisonment for i term which may e\tmd to 
si\ months or with fine, or with both 

(J) \\ hero the C’ouit has leason to believe tint 
m undischarged insolvent has committed tin’ 
olTeiu e refericu to in sub section (1) the Court afhr 


m iking any prclnmn iry inquiry that ma> be 
necessity may send the case for trill to the 
1 st M igistrato of the first class, and may send the 
ict used in custody or take sufficient secuntv f Qir 
his ippcaratice before such Magistrate and nuv 
bind ovtr ai»> person to appear and give evidLin.e 
on such trial 
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The Section This is section 53 of the Act of 1907 and 

corresponds to sec *55 of the Bankruptcy Act 1914 It 
obliges an undischarged insolvent not to borrow fifty rupees or 
upwards from anv person without first informing him that he v 
is an undischarged insolvent The real object of the section 
is to render the insolvent incapable of doing mischief to inno- 
cent persons before discharge Where an application is made 
under this section the Court lias to consider the following ques 
tions (a) whether the debtor was an undischarged insolvent, 

(b) whether he obtained credit of Rs 50/ or upwards and (c) 
whether he in fact informed the person from whom he obtained 
the credit of his bankruptcy In re Firm of Utma Malltck, 23 
SLR 63 AIR 1928 Sind 114 107 I C 442 The section 
docs not seem to debar an insolvent from raising loans from 
different persons aggregating to an amount exceeding Rs 50 
Sub sec (1) defines the offence and sub-sec (2) prescribes the j 
onlj mode b> which the offender can be brought to trial, 53 
Cal 929 44 C L J 350 infra 

Undischarged insolvent There is some doubt as to 
whether the expression includes an insolvent who has not yet 
been adjudicated The term ‘ insolvent” has not been defined 
There is a definition of the term in see 96 of the Contract Act, 
-iide p 4 ante The pprson who makes a bankruptcy petition 
must necessarily be an insolvent So an insolvent may come 
within the meaning of the expression even prior to his adjudica 
tion The doctrine of relation back enunciated in s 28(7) also 
lends support to this view The expression should be inter 
preted m a literal sense and should not be limited to adjudged 
insolvents only Whether a person is an undischarged insol 
vent should be determined with reference to this Act and not 
with reference to the Presidency Towns Insolvency Act, see 
Ashutosh Ganguly’s case 44 C L J 350 (359). »»/ r « 

Obtaining Credit If the insolvent manages to get, in 
fact, a credit for the prohibited amount without disclosing the 
fact of his not obtaining any discharge, that will be sufficient 
to render him liable It will be no defence for him to say that 
he got the credit under pressing necessity or bonafide or by 
virtue of previous agreement or so forth, Reg v Peters 16 
Q W D 636 The absence of my intention to defraud will not 
absolve the insolvent Re v Dyson, (1804) 2 QBD 176 See 
also Halsbury, Vol II pp 268 351 The obtaining of credit 
without the necessary disclosure constitutes the offence and the 
psy chologv of the bankrupt has got nothing to do with it, 
htng \ I d card (1924) 1 K B 311 It is the obtaining of the 
credit and not the mere asking for it that renders the insolvent 
liable, fi6 QBD 636] So where the insolvent orders goods 
on credit of a value not exceeding Rs 50, but retains goods 
29 
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ency Mamoon v Emperor , 4 I*ab L J 452 23 Cr h J 446 
A I R 1922 Lah 30 67 r C 622 Cf Sec 556 of the Cr P 
Code, 1S98 , also Oztullah v Bent Madhab, 26 C W N 878 36 
C Iy J 1S0 AIR 1922 Cal 298, but see Emperor v Gunda 
Chikko, 23 Bom L R 842 22 Cr LJ 603 62 I C 875 , Re 
Mudkaya 28 Bom L, R , 1302 AIR 1927 Bora , 35 

71. [New.] Where an insolvent has been 
criminal liability attci g ul *ty of any of the offences 
discharge or composi specified m section 69, he shall 
,on not be exempt from being pro 

ceeded against therefoi by reason that he his 
obtained his dischaige or that a composition or 
scheme of arrangement has been accepted or 
approved 


This section is new and is on the hues of section 100 
the Presidency towns Insolvency Act, 1909 Comp see ib* 
the English Banhruptc> Act, 1914 As to the reason for the 
enactment of this section, read the quotation (at p ^ r01 ? 
the Statement of Objects and Reasons Also compare it nit* 1 
sec 162 of the Bankruptcy Act, 1914 It lajs down that where 
the insolvent has been guilty of an offence under sec 6g, h e 
is not exempt from criminal proceedings by reason that he 
has obtained his discharge or that a composition or scheme ol 
arrangement has been accepted or approved (see sec 2S, aide) 
72. [§53 ] (I) An undischarged insolvent 

. obtaining creditor to the event 

vent obtammg d credft 50 of fifty rupees or upwards from 
any person without informing 
person that he is an undischaiged msohen* 
shall, on conviction by a Magistiate, be pumslnble 
with lmpnsonment for a term which may extend to 
six months, or with fine, oi with both 

(~) Wheie the Couit has reason to belie\e tint 
an undischarged insolvent has committed the 
otlencG refened to in sub section (1) the Couit after 
making any preliminary mquny that may be 
necessary may send the case for trial to the near 
est Magistiate of the first class, and may send the 
accused in custody or take sufficient security for 
us appearance before such Magistrate and m 1 ) 
a »y person to appear and give eudenr.o 
on such trial 
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The Section This is section 53 of the Act of 1907 and 
corresponds to sec 155 of the Bankruptcy Act 1914 It 
obliges an undischarged insolvent not to borrow fifty rupees or 
upwards from any person without first informing him that he 
is an undischarged insolvent The real object of the section 
is to render the insolvent incapable of doing mischief to inno- 
cent persons before discharge Where an application is made 
under this section the Court has to consider the following ques 
tions (a) whether the debtor was an undischarged insolvent, 
(b) whether he obtained credit of Rs 50/ or upwards and (c) 
whether he in fact informed the person from whom he obtained 
the credit of his bankruptcy In re Firm of Utma Malltck 23 
SLR 63 AIR 1928 Smd 114 107 I C 442 The section 
docs not seem to debar an insolvent from raising loans from 
different persons aggregating to an amount exceeding Rs 50 
Sub sec (1) defines the offence and sub-sec (2) prescribes the 
only mode by which the offender can be brought to trial 53 
Cal 929 44 CLJ 35° infra 

Undischarged insolvent There is some doubt as to 
whether the expression includes an insolvent who has not yet 
been adjudicated The term insolvent has not been defined 
There is a definition of the term m sec 96 of the Contract Act 
zide p 4 ante The person who makes a bankruptcy petition 
must necessarily be an insolvent So an insolvent may come 
within the meaning of the expression even prior to his adjudica 
tion The doctrine of relation back enunciated in s 28(7) also 
lends support to this view The expression should be inter 
preted in a literal sense and should not be limited to adjudged 
insolvents only Whether a person is an undischarged insol 
vent should be determined with reference to this Act and not 
with reference to the Presidency Towns Insolvency Act see 
.dfhufosli Ganguly s case 44 C L J 350 (359) infra 

Obtaining Credit If the insolvent manages to get in 
fact a credit for the prohibited amount without disclosing the 
fact of his not obtaining am d scharge that will be sufficient 
to render lnm liable It will be no defence for him to sav that 
he got the credit under pressing necessity or bonafide or by 
vuttie of ijccvinus agreement qc forth. «i Peters v6> 

QUO 6 6 The absence of anv intention to defraud will not 
absolve the insolvent Re \ D\son (i?q4) ”000 16 See 
also Hahliurv Vol II pp 26$ 351 The obtaining of credit 
without the nccessarv disclosure constitutes the offence and the 
psychology of the bankrupt has got nothing to do with it 
htng \ rd card (1924) 1 K B m It is the obtaining of the 
credit and not the mere asking for it that renders the insolvent 
liable fi6 QBD 636] So where the insolvent orders goods 
on credit of a value not exceeding Rs 50 but retains goods 
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over that value, he becomes liable, Reg v Juby, 35 WR i6S^ 
It should be noticed that the expression “obtaining credit 
includes the securing of goods on trust or on sale account, Jb 
re Firm of Utma ilalhck, 23 ShR 63 AIR 1928 Sind 
1 14 107 I C 442 The giving of information of bankruptcy 

is a positive act So if the debtor remains silent at the toe 
of getting the credit, he will be convicted, Re Peel, 19 T L K 
207 , but it seems that where the factum of bankruptcy a 
already known to the intending creditor, a mere omission on 
the insolvent’s part to inform him of it will not render him 
liable to conviction, Ibid For the purpose of giving sanctio 
for prosecution against an individual partner of a firm it 
immaterial that credit was obtained by him as a partner of 
firm, In re Firm of Utma Malltck, supra 

On Conviction Etc. When the insolvent gets 
credit condemned by this section he becomes punishable vv 
imprisonment — necessarily of either description for a 
which may extend to six months or with fine or with W 
The conviction under this section must be by the nearest 
rate of the first class, see sub-sec (2) Where a special on 
is created and a particular penalty is prescribed by a sp 
statute, the special procedure should be strictly to 110 ' 

Ashutosh Gangult v Watson, 53 Cal, 929 44 CLJ 35 

AIR 1927 Cal 149 93 I C 116 

Venue of Court As to which Magistrate is to try*® 
offence under this section, it seems that the Magistrate 
to the Insolvency Court has jurisdiction Under the n 8 
law such an offence is triable by the Court having juris 
where the credit is obtained, see Reg v Ellis, {1S99) w 
230 19 Cox C C 210 , . 

Sub sec (2): Mode of bringing the offender to 

When the Court finds that there are reasons to belie 
an undischarged insolvent has got the credit referred 
sub-section (1) it will make the necessary preliminary * . 

and then if it likes it may send the case for trial to the ^ 
Magistrate of the first class and such Magistrate, if he 
the insolvent guilty of the offence mentioned in sub-scc hj> ' 

shall convict him and inflict* the punishment mentioned it 
The Court while forwarding the insolvent to the Magi ^ 
inav send lnm in custody or may take sufficient secun y 
him for his appearance before the trying Magistrate 
Court may also bind over any person to appear and g* ve « c 
dice m tlie trial This sub section lays down the only cC 
m which an undischarged insolvent, accused of an 0 
under sub sec (1), can be proceeded against No pros ^ 

can be instituted under this section unless the Insolvency 
sends the case here under There can be no conviction o 
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complaint of a pm ate person, (Suhrawardy & B B Ghose JJ 
concurring, Duval J holding contra) Ashutosh Gangtilt v 
Watson, 53 Cal , 929 44 C L J 350 AIR 1927 Cal 149 98 
TC 1 16 Under the English law, a prosecution cannot be 
started without an order of the Court As to what circum 
•stances have to be brought out in a prosecution under this 
section, see Re Ftrtn of Uinta Muiltck 23 ShE 63 AIR 
192S Sind 114 107 I C 442 

73 [New.] (I) Where a debtor is adjudged 
or re adjudged insolvent under 
inSuSft 1,ficat ° ns ° f this Act, he shall subject to the 
provisions of this section, be 
•disqualified from — 

(a) being appointed or acting as a Magis 

trate 

{ b ) being elected to any office of any local 
authority where the appointment to 
such office is by election or holding or 
exercising any such office to which no 
salarv is attached and 

(c) being elected or sitting or voting as 
member of any local authority 
(2) The disqualifications v Inch an insolvent is 
subject to under this section shall be removed and 
shall cease if — 

(cz) the order of adjudication is annulled 
under section 35 01 

(b) he obtains from the Coui t an order of dis 

charge w hether absolute or condi 
tional with a certificate that Ins insol 
a ency was caused by misfortune 
v ithout am misconduct on his part 
(5) The Couit mav grant or lefuse such certi 
ficato as it thinks fit but any order of refusal shall 
be subject to appeal 

Hits section is entirelv new and is token from sec v> of 
tile Bankruptcy \ct \lso see sec p of tbe Bankruptcv 

\ct jSqo It is introduced 111 tbe ^ct with the following note 
of the Select Conunttkc Under tbe Indian law no statutory 
disabilities attach to the position of an undischarged insolvent 
It is do ibtful whether public opinion in this countrv is at pre- 
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sent inclined to attach much disgrace to a person of this pos 
tion, but if appears desirable that the sense of the community 
should be stimulated by providing certain statutory disqualifies 
tions in addition to those already imposed, e g by the Regula 
tion relating to members of the Legislative Council A paraM 
provision is to be found m sec 32 of the Bankruptcy Act, 1S83 
(46 & 47 Viet , C 52 )”— Notes on Clauses The principle 
underlying such disability is that a man who cannot mange ms 
own affairs should not be entrusted with the affairs of others^ 
which he must have necessarily to look to if he were allow e ^ 
to hold important public offices [See Sir George Lowndes 
speech ] It will be seen from sub sec (1) that the offices no 
which the insolvent is excluded all involve the perfonnan 
of important public duties 


Sub sec (1)* The disqualifications of the 11150 
under this section have been enumerated in the clauses (a) » 
and (c) of this sub sec The insolvent cannot be appomte » 
act as, a "Magistrate (cl a) He cannot be elected to J 
honourary office of any local authority (cl b ) He canno 
an elected member of any local authority, e g he caIu ^ t ^ 
commissioner of any Municipality or of any Legislative v- 0 
or so forth (cl c) Under the English law too the disqua 
tions are of a like nature Under sec 34 of th e , P . nV 

Act, 1883, if a person is adjudged bankrupt whilst holding 
of the exempted offices, Ins office thereupon becomes ' 

That will also be the case under the present Act 1 ^ 

evident from the present “continuous” forms of the ver 
the clauses (a) (b) and (c), viz — acting, holding , excr ^ 
sitting and voting These disqualifications do not P , 
retrospectively , see Re School Board Election for PuloO 
(1894) 1 Q B 725 dcr 

Besides the above disqualifications, the insolvent is un 
other disabilities under different statutes Under the u ' » 

ment of India Act an undischarged insolvent or a discn ^ 
insolvent without the necessary certificate has no right 1 ^ 
elected a member of any Legislative Council , see the ^ 
framed under secs 64-72 of the Government of India Act ^ 
is liable to be removed from his office as a guardian of P r0 J~ ^ 
under sec 39 of the Guardians and Wards Act (Act ' 
1890), or from that of a trustee, under sec 73 of the 
Trusts Act (Act II of 1882) An adjudication disables a P 

from acting as an agent or from ^ 
Effect of bankruptcy nmng as a partner (see secs 201 an 
on partnership of the Indian Contract Act, 1S72 

also sec 3 of the Pow ers-of At 
Act VII of 1882 and Kaltanjt v Bank of Madras, 39 ^ 

693) Insolvency may be a bar to one’s being appointed 
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administrator, though there is no such disqualification in the 
case of an executor, William’s Executors, ioth Ed pp 162, 
359 Vtde also the cases cited at p 365 of the author's Ind 
Succession Act Under the disciplinary 
On the right of prac powers of the High Court, it can sus- 
tismg as a pleader pend the license of a pleader, adjudicat- 

ed an insolvent But in actual practice 
this is seldom done unless the bankruptcy jeopardises the 
professional integrity of the practitioner In this connection 
see Gozemment Pleader v D N Dcshpande, 52 Bom 559 

Sub-sec. (2): Duration and Removal of Disqualifica- 
tion : Under the English law the above statutory disquali- 
fication cannot last for more than 5 years But under the 
present Act there is no such time limit So here the disquali- 
fication will be life long unless (a) the order of adjudication is 
annulled under sec 55 or (i>) unless the insolvent obtains with 
Ins discharge a certificate from the Court to the effect that his 
1 nsohency was caused by misfortune unattended with any vits 
conduct on Jits part 

In order to be entitled to the benefit of clause (a) of the 
Sub section, the annulment must be under section 35, that is, 
the annulment is an honourable one, being the necessary corol 
lary of the non-insolvency of the bankrupt or of full payment 
•of his debts Annulment under secs 36, 39 or 43 is of no use 

Certificate The certificate of misfortune and absence 
0/ misconduct must be granted by the Court granting the dis- 
charge As to what is "misfortune” see Re Lord Colin 
Campbell, 20 Q B D 816 , Rc Thompson (1918-iq) B & C R 
150 The language of the section is defective and is open to 
the contention that such a certificate should be obtained along 
with the order of discharge and not subsequently , so where 
110 such certificate is granted at the time of the order of dis- 
charge, it must be taken as having been refused, of course, 
subject to a question of appeal under sub-sec (3) But we are 
apt to think that what is meant here is that the certificate 
cannot be granted until the insolvent gets an order of discharge 
Under the English Bankruptcy rules (v 6-c), the certificate is 
granted upon a formal application in open Court 

Sub-sec. (3): Appeal The granting of the certificate 
is in the discretion of the Court, which alwavs means judicial 
discretion There is an appeal agamst an order refusing to 
give the certificate, but no appeal lies agamst the order 
granting it 
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PART V. 

Summary Administration 

74. r §48.1 When a petition is presented by 
or against a debtor, if the Court 
Summary admmrstra lg sa t, 1S fied by affidavit Or other 
wise that the property of the 
debtor is not likely to exceed m value five hundred 
rupees, the Court may make an order that tne 
debtor’s estate be administered in a 
manner, and thereupon the provisions of tins it 
shall be subject to the followng modificatio 
namely — 

(4) unless the Court otherwise directs jjj 
notice required under this Act sn 
be published m the local ofjici 
Gazette, h . 

In) on the admission of a petition oy 
debtor, the property of the deb 
shall vest in the Court as a recent' 
(ui) at the hearing of the petition the Con 
shall inquire into the debts ana as 
of the debtor, and determine tne s 
by order m writing , and it shtutv 
be necessary to frame a sctie . 
under the provisions of section o 

(iv) the property of the debtor shall \ 

realised with all reasonable de$p a 11 
and thereafter, when practicable 
tiibuted in a single dividend 

( v ) the debtor shall apply for his disch ar J^ 

within six months from the date 
adjudication, and 

( vi) such other modifications as may u 

prescribed with the mew of sai*J 
expense and simplifying procedu 
Provided that the Court may at any 11 
direct that the ordinary procedure provided fot 
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tins Act shall he followed m regard to the debtor's 
estate , and thereafter the Act shall have effect 
accordingly 

This is sec 4S of the Act of 1907 wholly recast , it cor 
responds to sec 129 of the Bankruptcy Act iQr4 (as amended 
111 1926) 

For the reasons of the amendments in the section, vide 
the Statement of Objects and Reasons The effect of these 
amendments Ins been to extremely shorten the insolvency pro 
cecdings m minor cases and thereby facilitate a speed) distri 
bution of the msolv eut s assets 1 he prov ision for summary 
administration contained in this section has been made with 
the object of saving expenses and simplifjing procedure in 
small cases in which the insolvent s properties do not exceed 
Us 500 in \alue Compare sections 121 and 122 of the 
Bankruptcy Act with this section 

When to adopt summary procedure This section will 
appl) whether the msolvenc) petition be made by the creditor 
or the debtor This summary procedure ma\ be adopted only 
in cases in which the properties of the insoh eut do not exceed 
in value file hundred rupees As to whether the propert) of 
the insohent is worth tins statutory amount or not can be 
ascertained from an affidavit or from some other convenient 
evidence It seems that property here means the property that 
is distributable in insolv enc> or m other words the property 
remaining after deduction of all neccssar) charges etc Cf 
Halsbur> s La*s of England Vol II p 284 

The Court may etc — It is alwa>s discretionar) with the 
Court to follow or not to follow the summary procedure So, 
the Court can for good reason refuse sumniar) administra 
tion even ulu.11 the value of the insohent s propert) does not 
exceed Rs 500 Before aiphinj, the provisions of summary 
administration the Court should make a formal order that the 
debtor s estate be administered in 3 summarv manner 

V lieu an < rder for the ad j tion of a summarv procedure 
is made the ] rovisions of the \ct will applv onl) subject to 
the iuodifieiti ns mentione 1 111 clauses bl to ( v 1 
The modifications are as follows 

Clause (1) — No notice re juired under this \ct shall be 
publi hed 111 the local Cazctte hut the Court if it so likes can 
insist on such publication 

Clause (11) — When the |K tit ion is made b\ the debtor 
and it is admitted under sec iS the j ropertv of the debtor 
will instantaiieousl) vest in the Court — as a Receiver 

Vesting of Property in summary administration Iu 
a case of sunninr) administration the insolvent s propert) vc-* 
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in the Court as a receiver, on the admission of the banhruptcj 
petition by the debtor The property tests in the sense in 
which the term is used in s 28 (2) , therefore, the appoint 
ment of the interim receiver in such a case is superfluous or 
meaningless When the property is so vested it cannot without 
the permission of the Court, be the subject of an execution 
sale , but any how if the property is sold in auction without 
the necessary permission, a purchaser who has bought in good 
faith is entitled to retain the property, and the creditors 01 
the insolvent are entitled only to the sale proceeds of the pro- 
perty as assets for distribution among them, Ramaiialha Hum 
Itar v Vtjayaraghaialu, A I R 1927 Mad 983 106 I C 34 

Clause (»ii) Investigation into the insolvent’s assets and 
debts can be made at the time of hearing the insolvency ptu 
tion, and the amounts of such assets and debts can be fortn 
with determined and it is not necessary to frame a schedule 
of creditors under sec 33 

Clause (iv) The debtor’s assets should be collected w 
all reasonable despatch and the dividend if practicable suou 
be distributed in a single dividend 

Clause (v) The insolvent will be bound to apply 
his discharge within six months from the date of adjudicatio 
Clause (vi) —Under this clause, rules prescribed for cas® s 
summarily administered will go to modify the general P 
sums of the Act Under sec 79 (2) — (d) the High Cour 
power to make rules for this procedure to be followed 11 
case of estates to be administered m a summary manner 
Proviso The Court has power to direct at any ' 
that the ordinary procedure should be followed and tner 
the summary provisions will cease to apply \ 


PART VI. 

Appeals 

75. [§ 46] (1) The debtor, any creditor, tU 
. , receiver or any other yerson 

ppea 5 aggrieved by a decision c0! 

to or an order made in the exercise of insolven } 
jurisdiction by a Court subordinate to a Distri 
Court may appeal to the District Court, anu u 
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order of the District Court upon such appeal shall 
be final 

Pro\ ided that the High Court for the purpose 
of satisfying itself that an order made in any 
appeal decided by the District Court was accord 
ing to law may call foi the case and pass such 
oiaei with lespect theieto as it thinks fit 

Provided further that any such person 
aggriei ed by a decision of the Distrct Court on 
appeal from a decision of a subordinate Court 
under section 4 may appeal to the High Court on 
any of the grounds mentioned in sub section ( 1 ) 
of section 100 of the Code of Civil Procedure 
1908 

(2) Any such person aggrieved by any such 
decision or order of a District Court as is specified 
in Schedule I come to or made otherwise than in 
.appeal from an ordei made by a subordinate 
Couit may appeal to the High Court 

(3) Any such person aggrieved by any other 
ordei made by a Distuct Couit otherwise than in 
appeal from an oidei made by a subordinate Court 
may appeal to the High Court by leave of the 
District Court or of the High Court 

(4) The periods of limitation for appeals to 
the District Court and to the High Court under 
this section shall be thirty days and ninety days, 
respectrvelj 

The Section This is section 46 of the Act of 1907 and 
corresponds to sec 10S of the Bankrupts Act 1914 as amended 
by the \ct of 1926 but its language materially differs from 
tilt old sec 46 Ram Chand \ Mohra 8hah to Pun] L R v>o 
11 lab LJ 19S \IR iq 9 Lab 62'> no I C 4 The 
reason for this section was thus given m the Statement of 
Objects and Reasons of the \ct of iqo — 4 s usual the ques 
lion of a) peals 1 resents features of no inconsiderable difficult 
The solution here suggested is first to subordinate to the Dis 
trict Couit all other Insolvcncv Courts secondlv to follow the 
Piighsh statute of iSSt so as to give an appeal from all orders 
of subordinate Courts to the District Court whose appell t 
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order should however be final thirdly , to limit strictly to 
particular classes of orders the right of appeal from orders nu t 
by a District Court otherwise than in appeal , and iourtmj, 
for this purpose to treat as a District Court an> subordinate 
Court to which the District Court may have transferred an 
appeal” “A right of appeal is given to the High Court r 
any order made by a District Court in the exercise of ongwa 
insolvency jurisdiction, but except in regard to certain spea 
orders, sub clause (3) of the section requires the leave 0 
of the District Court or of the High Court to be first 0 a 
—Select Committee Report on Act III of 1907 11 , .KJ? 

noticed that the right of appeal belongs to v i) tbe • 

(2) any creditor, (3) the receiver and (4) an > othe . 1Q 

aggrieved This has been made clear by the amen 
the first three italicised lines Cf Ram Chand v F ,rm _ ^bc 
11 Lab LJ 198 AIR 1929 Lab 622 n9 It. 42 / 
right of appeal is thus given not merely to the par tie 1 ^ 
order, but al«o to any person aggrieved by it, Cf 15 
253 The principle of see .04 or O XLIII of the Civ. SWJ 
dure Code should not be imported to limit the o *- 
hereby conferred, inasmuch as the provisions of the L 
apply to Insolvency proceedings only subject to the P * , 

of this Act Cf Chum Lai v Behan Lai, at P w R * 9 * 

33 I C 995 , Salimmamma v Vallt Hussanbha, 21 ^ 

roMLT ;8 (r 9 Ti) r M W N 97 i. IC S 3 * 

"may appeal” imply the subsistence of the right ol app 
do not suggest that the filing of appeal is compulsory, I0l7 
chand v Muhammad Hussain 22 PR * 9 r 7 J 4 ” i.n to 
40 I C 220 There is Schedule I for appeals (as of : ng“J ^ 
the High Court but there is no Schedule for appeal j 
District Court So it necessarily follows that all ct Court 
by a Subordinate Court are open to appeal to the Distr 
provided they are made in the exercise of insolvency J j 
tion Unless a matter comes within the denomina 
"decision” or "order” there is no appeal It must be a j 
order deciding some point judicially an order regula 1 
cedure merely seems not to be appealable, Cf Mahomc ^ 
rssack v S/i/ 1 bdool Rahtman, 40 Bom 461 A . a \f 
Judge sitting as an appellate Court hereunder can u i » 
the provisions of C P Code relating to appeals So un j t r 
can entertain a review subject to a further appea , ^ 

O XL VII I r 7 to the High Court, Vttnna J al ' at 

44 All 605 20 ALJ 517 , vide under "Shall be n 

P 463 n «. 

Sub-sec. ( 1 ) : Aggrieved person The expression 
a person who has suffered a “legal grievance,” that is 0JJ 
against whom a decision has been pronounced which j ltnt 
justly deprived him of something or wrongfully retu* 1 
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something which he had a n^ht to demand or wrongfully affected 
his title to something. Ex parte Stdebolhant, 14 Ch D 458 , 
Lain Sahara \ Abdul Gam, 12 CLJ 452 15 C \V N 253 » 

Official Recetzcr, Tanjore v Nataraja Sastngala, 46 Mad , 405 
AIR 1923 Mad 355 44 M L J 251 {1923) M W N 212 

72 I C 225 , Rc Rccd Bo 1 cm & Co {1887) 19 Q B D 174, or, 
m other words, a part} to the dispute before the Court who has 
cndca\oured to maintain the contrarj of that which has taken 
place, James finiai <Sr Co v Tulsidas , 118 I C 198 It does 
not mean a man who is disappointed of a benefit which he 
might have received if some other order had been passed, 
Radha Mohan \ Ghost Ram, aS PWR 1917 93 PR 1917 
41 I C 96 The word “person” is wide enough to include any 
person whether he be a party to the 
The Amendment insolvency proceeding or not, { Ibid ) 

Cf 15 C \V N 253, supra In the pre- 
sent Act this has been made clear by separately mentioning 
the debtor, creditor and the Receiver, which words did not 
occur in the Act of 1907 After adjudication, the insolvent 
has no legal interest in the estate and cannot be aggrieved bj 
an> order made in the course of the realisation thereof There- 
fore, he will have no right of appeal against an order confirm 
ing the sale of part of the estate b> the Official Assignee, Han 
Rao v Official Isstgnee, 49 Mad , 461 (1926) M W N 364 

{F B )— disapproving Snasubramanta \ Theethiappa, infra, and 
following Sakha'i at Alt v Radha Mohan 41 All, 243 With 
reference to Han Rao’s case, it should be remembered that it 
was decided under the Presidcncj Towns Insolvency Act, the 
wordings whereof are similar to sec 46 of the old Act III of 
1907 and that the present Act (of 1920) gives the debtor a right 
of appeal as a matter of course, see Ram Chand v Tirm Mohra, 

11 Lali LJ iqS AIR 1929 Lah 622 ng IS 427 
Sinularh he will not be aggrieved when a transfer bj lnm is 
annulled without notice to the alienee, and therefore be can 
not appeal Ma*ton Khan \ Med Mahomed fChastm, 2 Mvs 
L J (B Jv C 1 is An assignee from the insolvent mav come 
within the meaning of the expression if he is affected bv anv 
decision or order of the Court Haj 1 Jackcrta v R D Actinia 

12 Bom I R 2" Mich an assignee however cannot he consi 
dered to he aggrieved bv an order admitting the proof of a 
creditor, inasmuch as he is onh ver> remotelv affected bv the 
decision in favour of the creditor, and therefore he cannot 
appeal against the said order, 1 llasappa v 1 tllachami, AIR 
lQ2 t ' "'lad qSt 112 I C 02 v The fact that the appellant was 
allowed bv the lower Court to cross-examine the witnesses of 
the creditor would not give him /cckv standi m the proceedings 
so as to enable him to present an appeal against the order m 
favour of tlic creditor, ibid A third partv dispossessed by 
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the Receiver in his attempt to seize insolvent’s property mil 
be an aggrieved person hereunder, Cham Chandra v Hera 
Chandra 47 I C 62 Cf 31CWN 502 Where a stranger s 
property is sold by the Receiver as the property of the insol 
vent, and the stranger thereupon applies to the Court under 
sec 68 to have this act of the receiver rectified, but his apphea 
tion is dismissed as time barred, he becomes an aggrieved 
person within the meaning of this section, Chandra Nath v 
Nagendra Nath, AIR 1929 Cal 263 107 I C 467 Where 

the Court admits in proof a non provable debt, the insolvent 
becomes an aggrieved person and can appeal, Siva Sutw 
mama v Theethiappa, 47 Mad, 120 45 MLJ 166 W 
M W N 89s 75 I C 572 This case has been disapproved u 

Hart Rao v Official Assignee 49 Mad , 461 (F B ) (1920) 
M W N 364 50MLJ 358 23 L W 599 AIR 1926 Mad 
556 94 I C 642 If the creditor’s application for annulment 

of adjudication under sec 43 is refused he becomes an aggrieved 
person and gets a right of appeal, Arunagin Mudaltar v Kanin 
swamt, 19 L W 418 (1924) MWN 331 AIR 1924 Mad 

82 I C 9ss An unpaid creditor of a bankrupt is * 
person aggrieved” by the improper granting of an order ol 
discharge to the bankrupt, and as such is entitled to appeal 
against the order. Ex parte Castle Mail Packets Co (18S6) » 
QBD 154 A transferee is an aggrieved person, when the 
transfer in his favour is annulled under sec 53, and 13 
fore, entitled to appeal, Laljt Sahay v Abdul Gam 12 CM 
452 15 CWN 253 7 IC 765 An Official Assignee, 1 

aggrieved by an order of the Court can appeal, Official Assig ne 
v Rama Chandra, 33 Mad , 134 In order to be called 
Person the person must suffer a legal grievance, se 
the Notes under section 68, ante under the heading “Person 
aggrieved” at pp 42324, and the cases thereunder see _ aS *J 
ReveU v Blake, (1873) LR 8 C P 533 , Ex parte the Board 
o 94) 2 Q B 805 , Hanseshur v Rakhal Das, J 

e f 6 u 18 CL J 359 So, in an Allahabad case it /> 
been held that one creditor out of the general body of credit® 

0 an insolvent has no locus standt in an application in 1 
Insolvency Court made against the estate of the insolvent, 
represented by the Receiver, by a person claiming adversely w 
„ e lusolv ent’s estate, and therefore cannot be called 

aggrieved person”, so as to be entitled to appeal under this 
section, Jhabba Lai v Shib Charon, 39 All, 152 15 H 

1 37 1 C 76 , Ishar Das v Ladha Ram, 62 I C 924 ( LaB ! 
me reason for this decision is that where a Receiver is a P* 
pointed, the creditors have, individually and except through 
X* r «®e |vcr . no interest in the insolvent’s property, therefore 
th? L5? e “«* <<wron ff fully affected” within the meaning ft 
uie rule in Stdebolham’s case (14 Ch D 458) Cf sec* 54 v 
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This new lias not been accepted in a recent Madras decision, 
Choadappa v KailiaPertintal, 49 Mad, 794 5° MLJ 602 

AIR 1926 Mad, Soi 96 I C 944, »n whcb it has been 
maintained that a person is aggnetcd by an order (whether he 
be or be not a part> to it) if the order binds him and affects 
his interests Where the application for review of an order of 
annulment of adjudication bj a creditor who has proved his 
debts is refused, he becomes a person aggrieved, Abbircddt v 
Venkatareddt, 51 MLJ 60 (iqc6) MWN 256 23 LW 

644 AIR 1927 Mad ,175 94 I C 351 For the above 

reason, where a creditor’s application under secs 53 and 54, 

(1 c under sec 54A) is dismissed, he becomes an aggrieved 
person and has a right of appeal, /4iiaii/a«ara;>aiia Atyar v 
Pa final Ramasubba, 47 Mad , 673 18 L \V 857 AIR 1924 

Mad , 345 79 I C 095 Cf ShiLrt Prasad v Aztz Alt, 44 
All , ?r , iViadar v Ranijt Lai, 23 A L J 503 Annulment of 
an adjudication made at the instance of a creditor will aggrieve 
him and give him a right of appeal hereunder, Finn of Jat 
Singh v hormal Das 7 Lah LJ 553 AIR 1926 Lah 24 
92 I C 235 Similarlv in another case the right of appeal 
was denied to an insolvent whose petition of objection against 
an irregular sale of his propertv was disallowed on the ground 
that he was not an “aggrieved person” in the legal sense of 
the term, Sakhaajat Alt v Radha Mohan 41 All , 243 *7 

A L J 229 49 I C 810 Similarly where a creditor who 

makes a complaint of misconduct against an insolvent under 
section 69 is not a “person aggrieved”, and therefore not 
entitled to speak if the Court dismisses the complaint, Ladu- 
ram v Vahabir 39 All , r~i r IC 996 15 A L J 31 , see 

also Vula Singh v Altar Sing 42 I C 287 95 P L R 19 *7 

152 P W R 191- Iyappa Nainar v Mamkka Asan, 40 Mad , 
630, s c 27 I C 241 , \'trchaiid v Bulaktdas 55 I C 717 
Cf Karuthan Chettiar v Raman Chetly (1923) if W N 838 
45 M L J 804 AIR 1924 Mad 185 79 I C 340 Also 

Dtgcndta v Ramant 22 CW\ 958 48 I C 333 A creditor 

has no right to set the Court in motion against a delinquent 
insolvent c o he cannot call himself an ‘ aggrieved creditor” 
when the Court refuses to punish the insolvent Palamappa 
Chctlt v Snhra manta Chetti 38 MLJ ,3S ^iq-’o) M \\ N 

135 54 1 C “40 Gujar Shah v Barkat l/i 1 Lah "’ll 

56 I C 744 although the creditor is uidirectlv interested in 
seeing that the delinquent is brought to justice fames Finlay 
6*C« v Tul>idas 11S IC 19S Likewise the Receiver also 
is not au aggrieved person and cannot therefore appeal if bis 
application to take action against the insolvent under sec 69 
or sec 70 is not entertained, Bhagsiant Kishorc v Sanaai Das, 
19 V L J 701 61 I C S02 The Receiver is not aggrieved bj 
an order annulling adjudication and therefore cannot appl> fo- 
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the Receiver in his attempt to seize insolvent’s property will 
be an aggrieved person hereunder. Chant Chandra v hern 
Chandra, 47 I C 62 Cf 31 C W N 502 Where a stranger s 
property is sold by the Receiver as the property of the insol 
vent, and the stranger thereupon applies to the Court under 
sec 68 to have this act of the receiver rectified, but his applies 
tion is dismissed as time barred, he becomes an aggrieved 
person within the meaning of this section, Chandra Nalh v 
Nagcndra Nath, AIR 1929 Cal 263 107 I C 4^7 Wto 

the Court admits in proof a non-provable debt, the insolvent 
becomes an aggrieved person and can appeal, Sna Sibn 
manta v TJieethtappa, 47 Mad, 120 45 ML J 166 (192' 
M W N 895 75 I C 572 This ca«« has been disapproved in 
Wart Rao v Official Assignee, 49 Mad, 461 {F B ) (19 ®) 
M W N 164 50 M L J 358 23 L W 599 AIR 1926 Mad 
556 94 I C 642 If the creditor’s application for annulment 
of adjudication under sec 43 is refused lie becomes an aggrieved 
person and gets a right of appeal, Arunagin Mudaharv hard*' 
-suamt, 19 L W 418 (1924) M W N 331 AIR 1924 Mad 

^685 82 I C 955 An unpaid creditor of a bankrupt is * 

person aggrieved” by the improper granting of an order 0 
discharge to the bankrupt, and as such is entitled to appeal 
^nst the order, Ex parte Castle Mail Packets Co (1SS6) ™ 
Q B D 154 A transferee is an aggrieved person, when tne 
transfer in his favour is annulled under sec 53, and 1S iyf 


; tuvirui ia aunuiiea unuer set 1 

tore, entitled ^to appeal, Lai] 1 Sahay v Abdul Gan» 12 ''"'j 


452 15 CWN 253 7 IC 765 An Official Assignee, 

aggrieved by an order of the Court can appeal, Official /Irnf” 
v Rama Chandra, 33 Mad , 134 In order to be called an 
person the person must suffer a legal grievance, s*- 


the Notes under section 68, ante, under the heading “Persons 
ae'cmpvpH” -if . .. , . . ,t cpp also 


■aggrieved” at pp 42324, and the cases thereunder see a 
y v * U y B / a } e > (1873) LR 8 CP 533 , Ex parte the**™ 
cvJm C, J i894) 2 Q B 805 , Hanseshur v Rakhal Vos * 
F 18 C L J 359 So, in an Allahabad case it ^ 

een held that one creditor out of the general body of credit 
an insolvent has no locus standi in an application in 
Insolvency Court made against the estate of the msolvfl». 

presented by the Receiver, by a person claiming adverse!) 
the insolvent’s estate, and therefore cannot be called an 
aggrieved person”, so as to be entitled to appeal under tn» 
section Jlmbba Lai v Slnb Charan, 39 All, 152 15 AM 

Th„ 37 1 L 7 , 6 ’ Tshar Das v Ladha Ram, 62 I C 924 ( La “ ' 
he reason for this decision is that where a Receiver is al> 
Pointed, the creditors have, individually and except throw® 
tZ J\ C ,T Cr no V Ucrcst m the insolvent’s property, therefore 
tiV^r„tJ ;lc ts ."°* wrongfully affected” within the meaning ® 1 
t ie rule in Sidcbotham's case, (14 Ch D 45S) Cf see ^4 ' 
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This view lias not been accepted in a recent Madras decision, 
Cho~*.dappa v Kathaperumal, 49 Mad , 794 5° M L J 602 

AIR 1926 Mad ,801 96 I C 944, in which it has been 

maintained that a person is aggncicd by an order (whether he 
be or be not a party to it) if the order binds him and affects 
his interests Where the application for review of ail order of 
annulment of adjudication by a creditor who has pioved his 
debts is refused, he becomes a person aggrieved, Abbircddt v 
Vcnkaiarcddt, 51 ML J 60 (1926) MWN 256 23 LW 

644 AIR 1927 Mad , 175 94 I C 351 For the above 
reason, where a creditor’s application under secs 53 and 54, 
(t e under sec 54A) is dismissed, he becomes an aggrieved 
person and has a right of appeal, /Jiianfanaraiaiia Atyar v 
Pannal Ramasubba, 47 Mad , 673 iS L W 857 AIR 1924 
Mad, 345 79 I C 39 s Cf Shikrt Prasad v Aziz Alt, 44 

All , 71 , Niadar v Ramjt Lai, 23 A L J 503 Annulment of 
an adjudication made at the instance of a creditor will aggrieve 
him and give him a right of appeal hereunder, Firm of Jai 
Singh v \ ormal Das. 7 Lah LJ 553 AIR 1926 Lah 24 
92 I C 23* Simtlarlj, in another case the right of appeal 
was denied to an insolvent whose petition of objection against 
an irregular sale of his propertv was disallowed on the ground 
that he was not an "aggrieved person" in the legal sense of 
the term, Sakhawat Alt v Radha Mohan, 41 All , 243 17 

AU 229 49 I C 8r6 binnlarlv where a creditor who 

makes a complaint of misconduct against an insolvent under 
section 69 is not a "person aggrieved”, and therefore not 
entitled to speak if the Court dismisses the complaint, Ladu- 
ram v Mahabtr, 39 All ,171 37 I C 996 15 A L J 31 , see 

also Dula Singh v Altar Sing, 42 I C 287 95 P L R 1917 

152 P W R 1917 . hoppa foatnar v Mamkka Asan, 40 Mad , 
630, s c 27 I C 241 , Vtrchand v Dnlaktdas 55 I C 717 
Cf Karuthan Lhethar \ Raman Chcll}, (1923) MWN 83S 
45 ML J 804 AIR 1924 Mad , 185 7Q I C 340 Also 
Digcndra v Romani 22 C W N 958 48 I C 333 A creditor 
has no right to set the Court in motion against a delinquent 
insolvent c o he cannot call himself an "aggrieved creditor” 
when the Court refuses to punish the insolvent Palantappa 
Chctli \ Subramanta Chetty . v8 M L J 33S (1020) MWN 

135 54 I C 740 , (jujar Shah v Darkat 4/i 1 Lah , 213 

56 I C 744, although the creditor is indirectlv interested in 
seeing that the delinquent is brought to justice, lames Finlay 
6* Co v Tuhtdas, xiS IC 19S Likewise, the Receiver also 
is not an aggrieved person and cannot therefore appeal, if his 
aiiphcation to take action against the insolvent under sec 69 
or sec 70 is not entertained, Dhag'iant Ktshorc v Sairaal Das. 
19 A LJ 7°i 61 I C S02 The Receiver is not aggrieved by 
an order annulling adjudication and therefore cannot appl> for 
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revision of such in order, Radha Mohan v Ghost Ram, supra 
\ similar principle will applj also when the creditor applies 
for a mere enquin into the conduct of the msoU ent and does 
not applv for his conviction, Du In Singh v -ittar Singh, 4: 
I C aS“ Tide notes under the heading “Appeal” under 
secs 69 and 70 

Clause (1) gives a right of appeal to everv person who is 
aggnc\cd b> an order passed bj a Court in the exercise of 
its insoheno jurisdiction So, where a Court cancels a sale 
of the insolvent’s propertv b\ the receiver, on the ground that 
the sale fetched a v erv low pnee, the auction purchaser has 
a right of appeal, being a peron aggrieved. Chum Lai \ 
Behan I al ji p \\ R 1916 35 I C 995 Cf j9 Mad 470 , 
44 I C SS5 (Mid 1 l T idc al-o the notes at p 424, arte 

Where b\ an order of Court a <pecial Receiver is appointed 
in supersession of the Official Receiver, who was original!' 
appointed Receiver the Official Receiver is a person aggncied 
b\ the order and has a nght of appeal under this section, 
Otpe al Receiver 7 amort v \<iiaraja, 40 Mad, 403 44 

MLJ 2M aoaO MWN 212 72 I a 225 The words 

“mav appeal’ mean that an aggrieved person will have the 
nght to appeal and that he can exercise this nglit at his opnon , 
it docs not mean that he is bound to do so or that his ordmun 
remedies are not open to him, Dum Chand v Mul ammad 
Hu'san, u PR iqi~ 40 I C 220 

Vn order releasing from attachment certain crops attached 
or seized b\ the Receiver at the instance of a creditor can be 
appealed against hereunder, Xiadas v Ram ] t Lai, 47 ™ * 
2j \ L } s0 0 \IR 1920 All 549 SS I C 944 

Non-party aggrieved person If a person becomes 
iggneved bv an order he will have a nght of appeal notwitn 
"landing the fict that he was not a party to the proceeding 
in the Court below Rustomjec Dorabjcc v K D Broticrs 
M Cal S66 44 C L J 454 

Subordinate Court Sec Notes on <-ec 3, ante 
appeal lies to a High Court against an order made in » 
exercise of itpol\tnc\ jurisdiction b\ a Court subordinate 
1 Dis’nct Court such appeal lies to the District Co ** 
f Nidi on MulUck \ Romani Mohan Gos*.ami w 63 I C 44" 

1 Cal ] although the value of the subject matter exceed 
Rs " 000 Frol human \ Khtrod Chandra, ->l CNW "C2 
MR ioj“ Cal 474 102 IC 113 Though a Subordinate 

Coin lias for the purposes of insolvcncv matters corc-rrtr 
junsd etioi with the Distnct Court, still for the purposes 0 
appeal it is subordinate to the latter Madhorao Durao v 
Nagc \IR 1Q21 Nag So 1 IC g A.n Wditwral 
Judge is not subordinate to the Distnct Judge for the purpose 
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-of an appeal under this section, Makhan Lai v Srtlal, 9 A L J 
371 14 Ind Cas 172 , Chiranj 1 Lai v Emperor, 36 All , 
576 12 A t J nos 25 I C 686 An appeal against an 

•order of the Deputy Commissioner of Darjeeling will lie to 
the District Judge, Chagmull v Jainaratn, 15 C L J 239 1 6 

OWN So n , Chathurbhuj Mahcsrt v Harlal, AIR 1925 
Cal 335 So I C S5S An appeal against an order passed by 
a Court of Small Causes exercising msohency jurisdiction will 
lie to the District Court, see sec 3 (2) anle , also see Debt 
Prasad v Jumna Das, 23 All , 56 , St</iarain V Faif/ultnga, 
12 Mad , 472 , Sa»kar v Vtthal, 21 Bom 45 , ManeLshah v 
Dadabhat, 27 Bom > 60.* 

As to the heating of appeal from the District Judge’s order 
b> the Judicial Commissioner of N W F Provinces, see 
Ghulam Haider v Emperor, 73 I C 129 Under the Punjab 
Government Notification No 889, dated the 18th Nov 1908, 
the Divisional Court is the District Court Therefore, an 
order in the exercise of the insolvency jurisdiction by District 
Court is appelablc to the Divisional Judge, Mansa v Nathumal, 
3 PR 1911 29 P L R 1911 24 PWR 1911 8 IC 485 
Cf Ram Ktshcn v I’ntrao B«b», So PWR 1916 33 I C 730 
An Official Receiver is not a Court subordinate to the District 
Court within the meaning of this section, Wapichat v Kuppat 
Ptchat, 40 Mad , 752 32 MLJ 449 39 I C 429 

Powers of Appellate Court The appellate Court 
possesses all the powers of the original Court including that 
of granting interim protection or appointing a Receiver, Abdul 
Razah v Dasmiddin 11 CLJ 435 14 CWN 586 6 IC 

95— referred to nl 46 I C 224 (Pat ) and 58 I C 677 (Mad ) 
Shall be final These words evidentlv indicate that 
the order of the District Judge is not open to second appeal 
Tbc> do not mean that the ordinary right of suit, if otherwise 
existing, will be taken awai, Duni Chand v Muhammad 
Httssan, 22 PR 191 - 40 I C 220 But under the proviso 
next following such an order can be interfered with bj the 
High Court b\ wav of tension So, it has been held that an 
order made in appeal b\ a District Judge m an insohenev 
proceeding directing the lower Court to take and submit 
additional evidence is not a final order hereunder and the 
High Court has power in revision to set aside that order, 
Gangadhar v Sudhar 61 I C 589 From the use of the word 
"final * it is not to be supposed that the provisions regarding 
rehearing as contained in the Civil Procedure Code will not 
apph or that a Court cannot review its own order under 
O XLVII. rr 1 2 Cf Re Bhaguan Das, 4 Bom , 48 , Mod 
Chand \ Sarjoo Pershad. 12 C \V N 273 ; C L J 268 I 1 fc 

under the heading “Review” at p 47, ante Also at p 45 s 
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As an additional judge is not subordinate to the District Judge 
within the meaning of sec 3, an appeal against an order made 
by him will lie not to the Distnct Judge but to the High Court 
under sub-scc (2) , see Makhanlal v Snlal, 9 ALJ 37* 

It should not be lost sight of that a Receiver is not a 
Court under this Act, therefore an order by the Court in appeal 
from an order of the Receiver under sec 68 is not final 
Allaptchat v Kuppai PtcJiat, 40 Mad, 752, 39 I C 429 32 
M L J 449 Cf Muthusami v Somoo, 39 M L J 438, 44° 
(1920) M W N 537 

Proviso I J Power of Revision under this Section: 
Under this proviso the High Court has been vested with 
revisional powers in respect of the orders made m appeals b) 
the Distnct Court For the meaning of the expression “High 
Court” see sec 3 (24) of the General Clauses Act (X of 1S97) 
The reason for the introduction of this proviso is to provide 
a safeguard against the restnctions placed on the right of 
appeal under sub-section (1) — [see Select Committee’s Report 
on the Act of 1907] The powers conferred by this section 
are analogous to those conferred by section 25 of the Provincial 
Small Cause Courts Act and wider than those conferred b) 
sec 115 of the Civil Procedure Code, 1908 Under sec H5> 
the High Court can interfere only when there is a question ot 
jurisdiction involved But under this section, as under sec 25 
of the Provincial Small Cause Act, the High Court can interfere 
if the order under revision is not according to law, "*** 
prasad v Bhagat Stngh, 36 I C 594 102 P R *9* ^ 

PLR igi2 Under sec 115, C P Code, mere illegality 0: 
the order unless involving a question of jurisdiction will no 
justify the High Court to interfere, because a Court has juris- 
diction to decide wrong as well as right, Malkarjun v Narahan, 
25 Bom, 337 (34-) PC Cf also Amir Hossetn’s case’* 
Cal 6 (P C ) , Bala Krtslien's case, 40 Mad , 793 22 C w 

50 <P C ) 

The power conferred by the proviso is merely discretion^ 
with the High Court, as is evident from the use of the "or 
“inaj but the discretion to be used 111 the matter is 
judicial discretion and not arbitrary discretion sec p 4* * 
ante For an instance in winch a time barred appeal was co 
verted into a revision petition, see Mangulttrt St^aramayy^ 
Smghumahanlu, 39 Mad, 593 18 JILT 200 30 

For the application of sec 107 of the Government of * n 
Act, Vide Ibid 

The question whether a certain transfer of property 
been made with “intent” to delay or defeat creditors w* tD . 
the meaning of sec 6 (b) is not a question of law but mc rc > 
one of fact liar Pits had v Bhagat Singh, 102 P R I9 1 ^ ^ 
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I C 594. Cf Ramgopal v Shamskhaton, 20 Cal 93 (99), 
P C Beni Ram v Randan Lai 26 I A 58 21 All 496, T C 
Before the \ct of 1907 if an insolvency petition were 
rejected the remedy open to the aggrieved person was by way 
of motion to the High Court See ICedar Bans v Maharant 
Janfci 14 C W N 143 , but now there is an appeal against 
such an order 

Revision An order made in appeal by District Judge 
directing the taking of additional evidence is open to revision 
Cangadhar v Shndhar 61 I C 589 The Appellate Court can 
treat an appeal as revision also when the leave contemplated 
by sec "S (3) is not taken, Mating Po Mya v Mating Po Kyin 
8 Bur LT 0 S'> to I C 943 But see hallukulty parainbalh 
v Pit hen PeettkaLkal 49 ML J 595 22 LW 542 AIR 

X920 Mad 123 91 I C 344 111 which a revision application 

was rejected on the ground inter alia that an appeal lay 111 the 
matter An order of the District Judge refusing to take action 
under secs 22 and 69 is not open to revision Gujar v Barkat 
56 I C -44 Cf Bhagwant v Sanj>al Das 19 AL] 701 
61 I C 802 

Proviso II Second Appeal This proviso is new, 
and gives a right of second appeal from the decis on of the 
District Court in a matter decided under sec 4 of this Act 
See Foolkuuart v Khtrod Cl andra 31 C W N 50- AIR 
192" Cal 4-4 102 I C 115 But such a second appeal is 

allowable onlv on the grounds mentioned in sec 100 of C P 
Code 190S Thus a second appeal will he against an order 
under sec 53 supra but ouly on a point of law Seth Sheolal 
v Gtndhanlal AIR 19.4 Nag 361 8 I C 140 But the 

right of second appeal has been denied in such a case in llaht 
fan v Ffan hxshen 67 I C 88" (Lah ) because a case decided 
under sec 51 mav not properly fall under sec 4 Budha Mai 
v Official Recct er Lahore AIR 1930 Lah 122 Where 
the consideration for a mortgage consisted of two main items 
the second item being of Rs 3 000/ kept in deposit for pay 
ment to a prev ious mortgagee and the previous mortgage deed 
was in possession of the second mortgagee and the discharge 
of the previous mortgage was admitted by the first mortgagee 
the low rr appellate Court upheld the annulment of the mortgage 
under this section, te.uwtk.iug that there; was aw initial pre 
sumption of collusion and hence the proof was insufficient 
overlooking the mortgagees own evidence held that the find 
mg was vitiated bv an error of law Ibtd The value of the 
appeal (even if over s 000) will not affect the question of the 
maintamabihtv of the second appeal Fool human v hhirod 
Chandra supra \n order enlarging the timelimit for an 
application for discharge under sec •» ante is not a decision 
under see 4 of the Act and consequently not open to a secoii'* 

j® 
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appeal, Sambamurtht Atyar v Ramaknshna, 52 Mad 337 '•> 
ML J 837 29 L W 60 AIR 1929 Mad 43 114 I C 847 
As to what matters fall within the scope of sec 4, so as to w 
open to second appeal, comp cases at p 473 > tnfta Read 
there also the comment on Ramesam J 's view in 49 M L J 
Sub-sec. ( 2 ) Under this sub-section, an appeal from the 
decision or order of the District Court lies to the High Court, 
but subject to the following conditions — 

(a) Onlj such decisions and orders are appealable as are 

specified m Schedule I 

(b) The decision or order in question must be m an 

original case heard by the District Court an 
must not be m the course of an appeal from an 


order of a subordinate Court 
The language of this sub section is somewhat fautt> « 
tile first part of the sub section we have both the wo » 
“decision” or ‘ order”, but in the latter part we have on 
the word ‘ order” and not “decision ” This looseness 
expression is liable to an erroneous interpretation, nam 
that the only decision that a subordinate Court is capabi 
coming to is one under sec 4 and that the case of that deci 
has been provided for in pro^tso II and that this sub-sectiot 
contemplates onl> the orders made b> the Subordinate 
But this cannot be, because Schedule I shows that a ° 
under sec 54 is also a decision From the aforesaid om 
of the word ' decision” it should not also be contended 
the exclusion implied in the latter part of the secl ’ 
restricted only to an "order”, so that there may be a 
appeal from the decision of a Subordinate Court tlioug 
is none from an order made by it Nucli a view is 
inconsistent with sub sec (1) which says that an iPP { 
order of the District Court is final subject to proviso 1 J 
it receives support from the omission of the word dec 
in the last line but one in the first paragraph of sub sc ^ 
This anomaly has been occasioned by the careless use 
new word "decision” 111 some places and not in others t | ic 
An appeal lies under sec 75 (2) against a decision ^ 
question of title by the Insolvency Court, Shikn I r 
Aziz Ah 44 All ,71 19 A L J S62 03 I C 601 ct 

Sub-sec ( 3 ) : Leave Original orders of the 
Court other than those mentioned 111 Schedule I arc not I . 

able as a matter of right But they may be appealed as ^ 

provided previous leave from the District Court or the 
Court is obtained for the purpose Leave wil 1 not uc * 

as a matter of course ^ 

When the District WO uld refuse leave 111 ummi*ortant ca 
Court should or should . . .. „r i„,, «•. 

not grant Ica\c "here no question of law » or 

lie Campbell, {1SS4) ij QBD 
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w here no doubtful question of law is raised, Ex parte Edwards, 
{1884) 14Q B D 415 , Ex parte Moss, (1884) 14 Q B B 
310 (318) In Ex parte East & West India Dock Co , 
{1881) 17 Ch D 759, leave was refused on the ground 
that the appeal would be from the discretion of the Court A 
District Court ought to give leave in cases which 'involve 
important questions of law [Re Amstron «* (1886) 17 QBD 
521 ] Leave should also be given by the District Judge when 
the order complained of is one finally deciding a question in 
controversy between the parties, Arman Saidar v Satkhtra Jt 
Stock Co , 18 C L J 564 20 I C 273 The statute does not 

proude that leave may be granted on questions of fact , nor 
does it provide that the District Court should not grant leave 
on questions of fact Shibjee Shah v Hiralal AIR 1928 Pat 
23 104 I C 613 Where the question decided is likely to 

affect a large community, leave should be granted, see Ex parte 
White, (1871) 6 Ch App 397 (405) An order giving or refusing 
leave is not however appealable, Loue v Esdaile, {1891) A C 
21 0^ Cf Pale v Bright, (1892) iQB 609 , In re Everson, (1904) 
2KB 6rg The order refusing leave to appeal is discretionary 
with the Court and there is no right of appeal against such a 
discretionary order Madhava \iyar v Mathuia 5 LW 168 
21 M L J 77 38 I C 818 Leave to appeal on an order 
under sec 10 (2) is in the discretion of the Court Shtbjee Shah 
v Htra Lai, AIR 1928 Pat 23 104 I C 613 and should 

be granted in a case where the insolvent was misled b\ the 
Court’s order, / H Gee v Stub Naratn AIR 1929 Pat 
184 xiS I C 332 The time spent in obtaining leave should 
not be deducted from the period of limitation for High Court 
appeal, see >9 M L J 8 (notes) 

The special lea\e mentioned in this sub section is obligatory 
Mul Chand v Mu ran Lai 36 All 8 11 A L J 979 u IC 

702 So, in respect of decisions and ord rs not co\ered b\ 
Schedule I there is no right of appeal unless special lea\c is 
fiist obtained from the District Court or the High Court 
Thus, uo appeal will lie from an order of dismissal of the 
msolvencv petition eveept with the leave of the District Court 
or the High Court Ramanathan v hi I &c Finn - Bur 
L T S3 ' L B R 257 24 IC 4,S ‘sinularlv leave is an 
essential pre requisite for filing an appeal to the Hicli Court 
against an order of the District Judge disallowing the insol 
vent’s objections to the sale of occupancv rights in certain 
lands Th il ur SingJi \ Ganga Singh 9 Lah L J 2S“ \ I R 

1027 I all 424 10, IC 6 Under this section the High 

Couit has concurrent jurisdiction with the District Judge to 
grant leave to aj veal the High 

Grant of leave bv the Court is comj etcut to grant leave 11c 
High Court withstanding the tact that leav e has 1 
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refused by the District Judge, Madhu Stidhan v Parbalt, 19 C 
W N 769 29 I C 406 , see also In re Avistrong, {1SS6) 17 Q h 
D , 521 (527) , Jugal Ktshore v Ishar Das, 63 P R 1919 5 r 
I C 695 It seems that for a leave to appeal the part) should 
resort to the District Court 111 the first instance, Cf {1SS4) 
1 Mor 24g When the High Court has granted leave to appeal 
there is no necessity for further hearing of the appeal unckr 

0 XDI, r 11 of the C P Code , see Madhu Sudhan \ 

Parbati, ig C W N 760 29 I C 406 But see Thakar Singh 

v Ganga Singh, 9 UJ 257 AIR 1927 Lah 424 (2), m 
which it has been held that sanction cannot be deemed to 
have been granted by mere admitting an appeal to a hearing 
It has however recently been held by the Lahore High Court 

that where in the memorandum ot 
Leave by implication appeal a prayer for leave to appeal was 

made but the motion Bench admitted 
the appeal without specifically stating that they granted leave 
to appeal, there was substantial compliance with the 
of this section, and the appeal must be held to have been 
instituted with the leave of the Court, Ram Chand v Mom* 
Shah, 11 Lab LJ 198 AIR 1929 hah 622 119 42 ' 

Jai Mai v Chanan Mai, AIR 1928 Lah 734 n5 
Ganesh Das v Khtlanda Ram, AIR 1929 Lab 630 W 

1 C 753 The Patna High Court also is of opunon that tn 
admission of an appeal may, under proper circumstance 
amount to the granting of leave, see Gopal Ram v wflf 
Ram, infra Where an order is appealable only by leave 
the District Court or the High Court, the memorandum 
appeal should alwajs be accompanied by a petition for 

to appeal and it should be made clear to the Judge sitting 
receive petition that the appeal is not prosecuted as one v 
lies as of right, Balh v Nand Lai, 33 I C 773 (774)» (All ) 
Mulchand v Murartlal, 36 All 8 11 AL J 979 31 1 " 
Leave should not be granted in a case where no appeal u 
leave wrongly granted cannot however create a right of app 
which has not otherwise been conferred b) the Act, SaM** . 
Ah v Radlia Mohan, 41 All , 243 (245) The real 
this decision is not very clear Under sub section (3)1 , 
orders are appealable subject to the leave of the Court, but 
Allahabad case seems to suggest that the granting of the * c 
depends upon the appealability of the order This ' ,c '' JV 
however receive support from certain observations (practi 
by wa> of obiter ) in Ramcsh Chandra v Chant Chandra j 
C W N 445, to the effect that in deciding the question as 
whether an appeal should or should not be held maintain 
even though the leave of the Court has been obtained hcrcum . * 
the provisions of the C P Code ma> be looked into as a frt* 
for the determination of the question It has been said in t 
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case that the above view was take a also id Mmmn Lai v L-unj 
Behan, 44 All , 605 But from a reference to Munutt Lai f 
case, it appears that the Allahabad High Court did not go the 
length of saying that a matter not appealable under tire C V 
Code mil not become appealable b> lease Their Lordships 
simplv observed that m considering an appeal from an order 
•of review passed bj the Xnsolvencj Court the High Court 
should be guided by the principles of O XLV1I, T 7 of the 
C P Code It is not however very clear when the leave is to 
he granted and when not In Monmohan v liemafita, 23 
CLJ, 5^ l+irfc at p ji~) a doubt was cvpressed as to 
whether the High Court can grant leave to appeal against an 
order calling upon the insolvent to show cause under old s 70 
win he should not be convicted Leave to appeal may be 
obtained even after the filing of the appeal and it may take 
effect retrospects ety , Elliot v Subbtah, 50 Mad 815 26 L W 
248 53 M L J 742 (1928) MW IS 9 AIR 1927 '&d 

S69 io 3 IC 13S Such leave can be granted even at the 
final hearing of the appeal to take effect retrospectively from 
the date of its institution, Horomohun v Mohan Has, 39 C L J 
432 AIR 1924 Cal 849 An appellate 
When the leave is to Court can after hearing the entire case 
be obtained consider that sufficient case has beeu 

made out by the appellant for obtaining 
leave to appeal and thereby grant the leave, Gopal Earn v 
Magnt Earn, 7 Pat 37s AIR 1928 Pat 338 107 I C 830 
A direction that notice of appeal should issue amounts to leave 
to appeal, Ibid An appeal without the necessary leave may be 
treated as a revision, Maung Po Mya v Mating Po Kyin, 3 Bur, 
L T 282 30 I C 943 

Appeals All orders or decisions of a Subordinate Court 
invested with insolvency jurisdiction under sec 3, are open to 
appeal, see sub-section (1) Also see Vatkunla Prabhu. v 
Motdtn Sahib, 15 Mad , 8g , Komarsami v Govtnda n Mad , 
136 Shankar v Vtthal, 21 Bom , 45 , M enehshah v Va&aVhat 
27 Born , 604 Such an appeal lies to the District Court, Cf 
Chug Mull v Jatrain, ij C L J 339 , 16 C W N 8on 
SUharama v Vyihihngh, 12 Mad , 472 See also the cases 
under the heading 'aggrieved person ” An appeal will also 
iie even when the order of the Subordinate Court is an order 
confirming that of the Receiver Such an order is virtually an 
original order of the Court Abdul Aziz v Khirod, 41 I C 411 , 
see also Alla Pichat v KuPPai Pichat, 39 I C 429 32 MLJ 
449 The jurisdiction of the District Court to hear appeals 


against the decisions or orders of a Subordinate v is not 
dependent upon either the value the decree of 

which the order in insolvency * a or ount ol 

the debts entered m the ~ 1 , filed nut 
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refused by the District Judge, Madhu Sudhan v Parbafi, 19 C 
W N 769 29 I C 406 , see also In re Amstrong, (18S6) 17 QB 
D , 521 (527) , Jugal Ktshore v Ishar Das, 63 P R 1919 5 1 
I C 695 It seems that for a leave to appeal, the party should 
resort to the District Court in the first instance, Cf (iSStl 
x Mot 249 When the High Court has granted leave to appeal 
there is no necessity for further hearing of the appeal under 

0 XLI, r 11 of the C P Code , see Madhu Sudhan \ 

Parbati, 19 C W N 760 29 I C 406 But see Thakar Singh 

v Ganga Stngh, 9 L L J 257 AIR 1927 Lah 424 (2), « 
which it has been held that sanction cannot be deemed to 
have been granted by mere admitting an appeal to a hearing 
It has however recently been held by the Lahore High Court 

that where in the memorandum of 
Leave by implication appeal a prayer for leave to appeal was 

made but the motion Bench admitted 
the appeal without specifically stating that they granted leave 
to appeal, there was substantial compliance with the provisions 
of this section, and the appeal must be held to have been 
instituted with the leave of the Court, Ram Chand v 
Shah, 11 Lah LJ 198 AIR 1929 Lab 622 119 I C ' 

Jay Mai v Chanan Alai, AIR 1928 Lah 734 ir S I \ -tfJ* 
Ganesh Das v Khtlanda Ram, AIR 1929 Lah 036 j‘9 

1 C 7S3 The Patna High Court also is of opinion that ui 
admission of an appeal may, under proper circumstances-* 
amount to the granting of leave, see Gopal Ram v aW 
Ram, infra Where an order is appealable only by leave 
the District Court or the High Court, the memorandum 
appeal should always be accompanied by a petition for Ic * 
to appeal and it should be made clear to the Judge sitting u 
receive petition that the appeal is not prosecuted as one 

lies as of right, Balh v 1 Vand Lai, 33 I C 773 (774)* ( A11 * J" 
Mulchaud v Aluranlal, 36 All 8 11 ALJ 979 21 1 C . f°‘ 
Leave should not be granted in a case where no appeal *e 
leave wrongly granted cannot however create a right of art* 
which has not otherwise been conferred by the Act, -Sum , 
AU v Radha Mohan, 41 All , 243 (245) The real imp** J 
tins decision is not very clear Under sub section (31* 
orders are appealable subject to the leave of the Court, but 
Allahabad case seems to suggest that the granting of the 1 
depends upon the appealability of the order Tins view 
however receive support from certain observations (practice > 
by way of obiter) in Ramcs/i Chandra v Cha m Chandta 
C W N 445, to the effect that in deciding the question a 
whether an appeal should or should not be held maintain 3 
even though the leave of the Court has been obtained hcrcunuij. 
the provisions of the C P Code may be looked uito as a 
for the determination of the questio " * * “ ,a 1 
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case that the above view was taken also m Munnti Lai v Kunj 
Behan, 44 All , 605 But from a reference to V»n»» Lai's 
case, it appears that the Allahabad High Court did not go the 
length of saying that a matter not appealable under the C P 
Code will not become appealable bj Icaoe Their Lordships 
sun.pl} observed that in consideimg an appeal from an order 
of review passed by the Insolvency Court, the High Court 
should be guided by the principles of O XLVTI, r 7 of the 
C P Code It is not however very clear when the leave is to 
be granted and when not In Monmohan v Hcmottla, 23 
CLJ, 553 i<->dc at p 42“) a doubt was expressed as to 
whether the High Court can grant leave to appeal against an 
order calling upon the insolvent to show cause under old s 70 
why he should not be convicted Leave to appeal may be 
obtained even after the filing of the appeal and it may take 
effect retrospectively, Elliot v Subbtah, 50 Mad 815 36 L W 
248 ML J -42 (192S) M W N 0 AIR 1927 Mad 

£69 105 IC 138 Such leave can be granted even at the 

final hearing of the appeal to take effect retrospectively from 
the date of its institution, Horomohun v Mohan Das, 39 C L J 
432 AIR 1924 Cal S49 An appellate 
When the leave is to Court can after hearing the entire case 
be obtained consider that sufficient case has been 

made out by the appellant for obtaining 
leave to appeal and thereby grant the leave, Copal Ram v 
Magni Ram, 7 Pat 375 AIR 1928 Pat 338 107 I C 830 
A direction that notice of appeal should issue amounts to leave 
to appeal, /6td An appeal without the necessary leave may be 
treated as a revision, Maurig Po Mya v Maung Po Kytn, 8 Bur, 
L T 282 30 I C 943 


Appeals All orders or decisions of a Subordinate Comt 
invested with insolvency jurisdiction under sec 3, are open to 
appeal, see sub-section (r) Also see Vaikunta Prabhu v 
Motdtn Salnb 15 Mad , 89 , fComarsami v Govmda, it Mad , 
136 Shankar v Vtthal, 21 Bom , 45 , MeneLshah v Dadabha t, 
27 Bom 004 Such an 3ppeal lies to the District Court, Cf 
Chug Mull v Jairam, 15 C L J z$g , 16 C W N Son 
Silharama v J ythihngh 12 Mad , 472 See also the cases 
under the heading “aggrieved person ” An appeal will also 
lie eveu when the order of the Subordinate Court is an order 
confirming that of the Receiver Such an order is virtually an 
original order of the Court, Abdul Aziz v Khirod, 41 I C 411 
see also Alla Ptchat v Kuppai Pichai, 39 I C 429 32 MLj' 
449 The jurisdiction of the District Court to hear appeals 
against the decisions or orders of a Subordinate Court is not 
dependent upon either the value of the decree in respect of 
Hli.cJi Ihe order m insolvency was obtained or the amount of 
the debts entered in the Schedule of debts filed by the applicant 
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for a declaration of insolvency, Debtprosad v Jamna Das, 25 All 
56 See fool Knmart's case cited at p 465, ante The order 
of District Court upon such appeal is final [Sub-sec (x)J a 
decision under sec 4 is appealable to the High Court The 
Calcutta High Court has held that if a decision bj a Court 1$ 
open to appeal, its refusal to pass a decision is also appealable, 
Nayantara v Sambhunath, 52 Cal , 662 89 I C 761 Tor our 
comments on this case vide at p 42, ante Under proviso I*» 
a second appeal lies to the High Court in respect of a decision 
of the Subordinate Court under sec 4 of the Act As regards 
appeals from original tnot appellate) decisions or orders 0: tee 
District Court, they lie to the High Court In appealing ® 
the High Court no special leave will be necessary when t e 
decisions and orders m question are such as are mentioned 1 
Schedule I, otherwise special leave will be necessarj Before 
the amendment of sec 70 effected in 1926 it was held that 
appeal would he from an order of conviction under sec 
but no appeal lay under sec 75(2) against an order calling upo 
the insolvent under sec 73 to show cause why charges shou 
not be framed against him, Monmohan Roy v ” ema . nt0, ‘ i i 
c L J 55 334 I c 777 If in a matter the right of 
subsisted before this Act came in force, that right will noi 
destroyed by the operation of this Act Cf Sahmman 
Vallt 21 MLJ 764 10MLT 78 2 M W N 99 

In dealing wnth appeals under this section the pro' 
of the C P Code ought to guide the Court, Munnulalv hi 
Bebartlal, 44 All ,605 20 A L J 5X7 AIR *9« AH . 

67 I C 317 When an order is purported to be made tin 
provision of the C P Code, it will be appealable only n 1 - 
within the scope of O XLIII, r 1 of that Code, Abdul 0 U 
v Official Assignee, 3 Rang ??%i t h 
Abatement of appeal As to abatement of appeal on the 

of the respondent see, Ramcshur 
Bislicshar 7 All , 734 The appeal will not abate by reaso ^ 
non substitution of the heirs of a deceased creditor respo'-’ 
Thakar Singh v Ganga Singh, 9 L L J 257 AIR T b 2/ {tS 
424(2) As to the effect of death of the insolvent, vide 


at p 112, ante 

The order of the appellate Court under this scct,oa .j. e 
with see 28 (7) will relate back to, and take effect fro . j 
date of the presentation of the petition of insolvency, 

Razak v liastruddtn, 11 CbJ 435 (437) 14 C W N 5 , l0 

Return of Memorandum when appeal presen 
wrong Court By reason of the provisions of see 5. ^ 

it seems, that when an appeal is filed in a wrong t-° • ^ 

memorandum can be returned for presentation to the l 
Court Cf Oiuffurb/iHj Mahcsn v Hartal Agaraala, 

Cal 335 So I C 85S 
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Notice. q£ appeal Notice of the appeal should be rush 
to parties lihelj to be affected by tlic reversal ol the order 
appealed against, Ttaii Dcia v Para mcrhruv.i, V) Mad , 74 -9 
M t, 5 45V 27 I C 144 When an appeal js preferred In the 
insolvent against the dismissal of his application for adjudica 
tion, notice of such appeal should be served on 3 substantial 
wusvbet of creditors, Chirunjt Lai \ Aurdhia Prasad, t7 I C 
S,g.x (All 1 As to the effect of not serving the nceessar> notice, 
ude under the next beading "Parties to appeal" Cl Khaim 
v Salem Raj. 51 I C 945 (Lab ) A debtor who gets notice of 
hearing served on hi& authorised agent cannot complain that 
he did not also receive a similar notice, hahaiijt St right Bhai 
\ Bank of Madras, 39 Mad , 693 29 M 1 , J 7&S 3 L W 
(1926) M \V N is 31 I C 583 \ direction that notice of 

appeal should issue amounts to leave to appeal, floral Pam \ 
Magnx Ram, 7 Pat 37s AIR 192S Pat 31S 107 I C 830 
Patties to Appeal In an appeal against an order passed 
in an insolvency proceeding, onlv the parties affected by the 
order are ncccssan parties and arc entitled to notice, T rim 
De^a v Paramcshtaya, to Mad ,74 29 ML] 45 1 ?; IC 

144 In an appeal bv a debtor against an order dismissing an 
application for adjudication notice of the appeal should be 
given to a substantial number of creditors to enable them to 
represent then interests as respondents, Chtrunji Lai v Ajodhta 
Prosad , 37 I C 391 In appeals against an order o{ adjudica- 
tion, notice of tbe appeal should be served on the Official 
Assignee, Khem Karandas v Hunbux 29 C W N 884 AIR 
1925 Cal 1215 Sg 1 C 584, following Jic Webber Ex Parte 
Webber, L R 24QBD 313, but according to the practice 
prevailing m the Punjab the receiver is not considered a neces- 
sarv party 111 an appeal against an adjudication order, Ftmi of 
Moh Ram v Renal Ram , q Lah L J 1 50 AIR 1928 Lab 
202 i/s IC 569 Non impleading the receiver as a party 
respondent will not vitiate an appellate order if there be no 
question of prejudice to him, Narastman v Ifanvniantha, AIR 
1922 Mad 439 (1922) M W N 717 7 I C 572 Rut see 
Khatra v Salem Raj 51 I C 935 (Lah ) An appeal by the 
insolvent against an order refusing to release a bouse for his 
residence without impleading the Receiver as party is incom- 
petent, Ghulam Mahomed v Karta Ram, 57 I C 971 (Lah > 
In an appeal by the creditor against the order of adjudication, 
the insolvent is a necessary party to the appeal, Chhotnbhai 
Bhtmbhat v Dan Bhai 26 Bom L R 432 AI R 1024 Bom 
472 80 I C 482 In an appeal against the order of the District 
Judge confirming a sale effected in the insolvency proceedings, 
the auction purchaser and the Receiver are necessarv parties, 
and omission to implead them is fatal T a rlol Den v Jolt Ram, 
AIR 1923 Lah 58 68 I C 710 Sec ako Khana v Salem 
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Raj , S i IC 935 (Lah ) ; but see Jugal Kishore \ 

63 P R 1919 51 I C 695 It is not to be supposed that 3(1 
the creditors of the tnsohent whether named or unnamed 
the petition and whether the\ haie appeared m the original 
proceedings or not are necessary parties and entitled to notice 

„ Debtor, (1901) 2 K B 354 ;o L J K B 699 So it to 

been held by the Calcutta High Court that it is necessary tor 

the appellant, who is the petitioner for msohency, to add as a 
party respondent, the creditor who is mentioned in the pe«h 
but who did not appear m the onginal Court to oppose 
application, Samimddm \ Kadmncm, 12 CLJ -fj 

C W IS 244 In an appeal by one creditor, the other credit 
need not be joined as party respondents, E I Cigarette 
Anando Mohan 24 C W N 401 5S I C 10 rn t a “ a Pf, 

from an order of a District Judge dismissing a cIai } . 
stranger to money ordered to be paid to the Receive » 
creditors are not necessan parties, Munsln Ram \ 

Dosterr A I R i 9 2S Lah 4=3 t°7 I C 400 * No ? “5" ‘ U |J 
notice upon the heirs of a deceased scheduled creditor 
not by itself render the proceeding before the appellate c 
incompetent, Go^ul Chandra v Radha Go-mda, 44 k- L# J 
V I R 1926 Cal 1210 97 I C 1013 , also Thakar Stngh 1 ««* 
(at p 470) M 

Applicability nf the provisions of the C - 5° „'icr 
appeals hereunder When an appeal * s n r r P 

this section, all or any of the provisions of O ‘j"* , |10 l 

Code may be made applicable to such an appeal, u tne) ^ 
inconsistent with the provisions of this Act; see A tag n , 
Chockahngam 41 Mad , 904, F B S4 I C 20 j , ^ t5 

late Court can ask the appellant to furnish security 
under O XU r ro of the Code of Civil Procedure. 

/ aUii/>mfl Dast v Raj Ktslion, 43 Cal , 243 2 ? r ~i' !,,* \ 
But see Scsha A-vyar \ Nagaralhna Lala, 27 " ad .; T / - 
respondent can a\ail himself of the provisions 01 U - » j, <fl 

(of C V Code) to file a memorandum of cross-objec i° 
an appeal is preferred against him , see Alagappa \ , 0 t 

lirigam 41 Mad . 904 F B 4S I C 203 As to a bales* 
of appeals, tide notes ami cases at p 47°» a,,te , 3 

An appeal lies to the High Court at the instance ® oa 
creditor against an order of adjudication, passed on Uicp ft 
of another creditor if the Court declined to add the to 
party, Ifulliu KaruPpan v JfnfJiuraman, (19M) '* * 

20 I C 2S2 

Court Fees For Court Fees pa\able on mcm°”^ 
dum of an appeal from an order of the InsoU ency Con * ( 

Sell II, \rt 11, of the Court Fees Act, the order ocini. 

«of hav<»jg the force of a decree withm thu meaning 



Sec 75 ] the provincial in sou ency act 473 

Article Though the provisions of the C P Code apply to 
insolvency cases still the effect thereof will not be to render the 
definition of ‘'decree” in *ec 2, C P Code, applicable to an 
adjudication bj the Insolvency Court, which can only be a 
decision or an order (,i dc sec 75), inasmuch as the C P Code 
will ne\er override a provision of this Act Of course, under 
see 7S of this Act, a decision under sec 4 will be a decree, but 
that is onh for the purposes of sec 12 of the Limitation Act 
and not for those of Sch II, Art 11 of the Court Tees Act 
An Insolvencv appeal is alwajs a miscellaneous appeal (« c , 
“an appeal from an order”,) even when the decision appealed 
against is one under sec 4 of this Act Cf Foal human \ 
hhnod Chandra CWX 502 AIR 1Q27 474 I0 * I C 

115 Trom the point of view of Court fees it is more advantage 
ous to the litigant to utilise the provisions of this Act than to 
have recourse to the ordinarv Civil Court The Allahabad 
decision of Baijnath Das v Balmukund 47 All 98 22 A L J 

SSi 82 I C 321, on the said Art ir, maj be consulted in this 
connection with benefit 

Orders appealable : A decision on a question whether an 
insolvent three vears before the insolvency sold his property 
merelv with intent to defraud and delay his creditors is a 
decision on a question of title within the meaning of sec 4 and 
is appealable hereunder, Shtkn Prasad v Aziz Alt 19 Ah J 
S62 63 I C 601 Similarly there is a question of title when 

the point decided is as to the vahditv of consent by heir to a 
Moslem will and therefore an appeal lies Kahcharan v 
Mohammad Jamil [1930] A L J 5S8 122 I C 762 An appeal 
lies where the creditor’s application for disciplinary action 
ag inst the debtor is dismissed without inquiry, without receiv- 
mg auy report from the Receiver and without assigning any 
reason Karuthan Chetttar v Raman 45 ML J 804 18 L \V 

837 (1923) M1VN 8 8 "9 I C 340 An appeal lies against 

the order whereby the Court without adjudicating upon the 
claim of a third person directs the sale of the property subject 
to such claim under sec 4 Nayantara v Santbhunalh, 
52 Cal 662 AIR 1925 Cal 932 89 I C ,6i Where pro 

pertv is seized bj a receiver as belonging to an insolvent and a 
claim is preferred by a third party to such property avid the 
claim is allowed an appeal lies hereunder Ghani Mahomed v 
Dnianath, \IR 1928 Lah 556 108 I C 602 Similarly, 

where a Receiver sells a stranger’s property as the property of 
the insolvent, and such stranger applies for rectification of this 
act of the receiver under sec 68 but the Court dismisses his 
application as time barred, there is an appeal because such a 
matter is covered by see 4 See 107 I C 467 cited under the 
heading “Appeal,” at p 433, ante Where an order was passed 
b\ the District Judge directing monevs to be paid to the offici 
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Receiver and a third party put in a claim petition, which was 
dismissed, it was held that the order of dismissal amounted to 
a disposal on a question of title within the meaning of s 4 an ® 
was consequently appealable, Munshi Ram v Ghulam, Baslgit 
AIR 1928 Lah 428 107 I C 400 According to Ramiro 

J (in Kallukutly Parambath v Puthen Peetikakkal, 22 L« 
452 49 M L J 595 9i I C 144), the words "of an> nature 

whatever" in sec 4 of the Act show that all questions arising 
in the course of insolvency proceedings maj be dealt with ' 
the Court (under that section) for the purpose of doing comp e c 
justice, and 111 such a case a second appeal lies to the ig 
'Court on a question of law If the above proposition 
emunciated by the learned Judge, were correct, there wou . 
a second appeal almost in every insolvency matter in\o 1 * 
a point of law, — a result, hardly contemplated by the Leg* 
lature An appeal lies against an order admitting 


non provable debt in proof, Siva Subramanta v — 

47 Mad 120 45 M L J 166 (1923) MW N S95 » 

636 75 I C 572 An appeal lies to the High Court und 
75 (3) from an order granting a review of judgment, du 
appeals should be limited by the provisions of O XL»VUi 
Code, Munnulal v Kunj Behan, 44 All 605 2 o A h J 5 ' 

AIR 1922 All 206 67 I C 317 An appeal lies iron 

order passed under sec 37 of the Act, Shotdait Lacnm « 
v Bahadur Chand, AIR 1927 Lah 914 100 I C 137 ' ^ )0l 
as from an order appointing a special Receiver m supersc 
of the Official Receiver, Official Receiver, Tanjore y *• 
Sastngal, 46 Mad 405 44 M L J 251 (1923) M W « 

AIR 1923 Mad 355 72 I C 225 ^ 

Orders not appealable except without leave* ^ 
appeal lies from an order of dismissal of an insolvency P ^ 
made on the ground of fraud etc except with the leave _ 
District Court or the High Court, Ramanathan v M . 

7 Bur L T 53 7 LB R 257 24 I C 43 8 No appc { 3 

from an order rejecting an application for extension -j 
made under sec 27 (2), Re Ganga Prasad, 89 I C 959 ‘ ^ 

It is doubtful whether an order refusing to take action R 
sec 53 or sec 54A is open to appeal, Bhagwant v \o 

6 NLR 146 SIC 1 1 15 Vide also at pp 42 tv w ^ 
appeal lies against an order of District Judge refusing ^ 
action under ss 22 and 69, Gtijar Shah v Baikal 01 

21 a 56 I C 744 . Bhagwant v Sanaal Das, 19 ALJ ' 15 « 

I C S02 See Dula Singh v Altar Singh, 95 P D R *9 > . ^ 

P \V It 1917 42 I C 2S7 , Iyappa Namar v 
to Mad , 6tO 27 I C 241, followed in Virchand \ “ v X 

55 I C “17 (Nag) Cf Maumohan \ Ucmanta, 2 1 an 

I C 777 No appeal lies from an order annu 
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adjudication under the provisions of sec 43 of the Act, without 
the leave of the Court, Sliotdan Lachmi Yaram v Bahadur 
Chand, AIR rg27 Lab 9x4 100 I C nr, Copal Ram 1 
Magnt Ram, 7 Pat 375 AIR 1928 Pat 3vS 107 1 C S30 
An appeal from an order under <ec 56(3! is likewise subject to 
the leave of the District Court or the High Court, Minion* 
Chaudhurj v Durgra Charon 22 C W V 704 46 I C 377 
No appeal lies without leave from an order refusing to appoint 
a receiver, Horomoliun v Mohan Das, 39 C I, J 432 AIR 
1924 Cal 849 83 I C 360 

Appeal heard without Jurisdiction - Where no appeal 
lies to the District Court, if the District Court hears the appeal, 
the High Court can set aside the appellate order passed by the 
District Court, Dula Stngh v Altar Singh, 95 P L R 1917 152 
P W R 19x7 42 I C 287 

Effect of non-service of notice of appeal on creditors’ 
heirs The appeal is not rendered incompetent by such 
non-service, but the heirs of the deceased creditor, if not brought 
on the record, will have the right to re open the proceedings 
Gokul Chandra v Radha Go^tnda 44 C L J 10S AIR 1926 
Cal 1210 97 I C 1013 (cited at p 42) also Thakar Singh's 

case, cited at p 4-0 

Privy Council Appeal See p 50, ante There is no 
provision in the Act as regards appeals to the Privy Council 
So it has been maintained that this Act does not interfere with 
any right of appeal to the Privy Council, that may otherwise 
exist , see Bombay B T Co v Dorabji, 27 Bom , 4x5 So 
where an application for insolvency is dismissed under sec 25 
of this Act, and an appeal is also dismissed in the High Court 
under O XLI, r n, an appeal to the Pnvy Council will be 
competent , see Chatrapat Singh v Kharag Singh, 40 Cal , 
685 17 C W N 752 17 C L J 547 For the application of Cl 

39 of the Letters Patent for the purpose of an appeal to Privy 
Council see Annamalat Cheity v Official Assignee, AIR 925 
Mad 243 

Appeal may be continued after annulment of adjudica- 
tion An appeal filed by an insolvent in a civil suit can be 
continued after the annulment of lus adjudication, Ramchandra 
v Shnpati 31 Bom L R 357 AIR 1929 Bom 202 118 
I C 252 

Sub-sec. (4): Limitation The periods of limitation 
for appeals to the District Court and to the High Court under 
this section are respectively 30 and 90 da>s The«e -ire 
m fact the periods of limitation foi all ordinary appeals 
in civil matters In computing the period of ninety dajs the 
appellant cannot claim to deduct the time spent in obtaining 
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leave to appeal from the District Court, 39 M L J 8 (n) If the 
appeal is filed in time, the mere fact that an application for 
leave to appeal was not filed m time does not render the appeal 
out of time, Ananihanarayana v Rama Subba, 47 Mad , 673 
iS L W 857 AIR 1924 Mad 345 79 I C 395 

This Act is no doubt a special law within the meaning of 
sec 29 of the Limitation Act (IX of 1908) as amended by Act 
X of 1922 Therefore, the special rules of computation con 
tamed in the said Act though they were not (before 1922) apph 
cable to Insolvency cases may now be available in computing 
the periods of 30 and 90 days For the old cases see Kalttnuddi* 
Molla v Sahtluddtn, 47 Cal, 30, FB 30 CLJ 430 J 
CWN 4 hhagendra v Bantam, 24 CWN 29 Contra 

IVaryam btngh v Madhava, S8 PWR 1918 S9 P R 191S ' 
P L R 1918 46 I C 588 In some of the earl) cases there 
was a good deal of controversy as to .the application of sees 3 
and 12 of the Limitation Act in computating the periods of 
limitation under this Act , see Dropadi v Hara Lai , 34 All ■ 
496, FB 10 ALJ 3 16 I C 149, Ramktshen v Umn' 
Utbt 33 I C 730 80PWR 1916 , Thakur Prasad v Put” 9 
Lai 3 5 All , 410 , Gangaram v Ram Chandra 20 I C 259 sC 
9 X L R 91 , Chajadt Ramasami v Vcnkaleraara, 42 Mad 
13 35 M L J 53i 48 I C 952 , Munjulurt v Stngumahantt 
39 Mad , 593 18 M L T 200 30 I C 703 , Jugal Ki shore \ 
Gur A aratn, 33 All, 738 8 ALJ 833 n IC 1 9 • 
Suaraimah v Bhujanga 39 Mad , ^96 , Kapparlht v 
4> 'lad 169 (FB| 3.3 MLJ 566 7 L W 443 44 I C 
But under tins present Act there is no room for such a conm/- 
versy as in see 78 we have got a new provision declaring 1 
secs 5 and 12 of the Limitation Act are applicable to api*W 
and applications under this Act, tide infra It should be not5 ^. 
that hereunder the other provisions of the Limitation 
(excepting secs 5 and 12) do not apply to insolvency matters 
So it was held (before 1922) that sec 14 of the I L Act did 
apply to insolvency proceedings, see Duraisatnt v 1/cna* 1 
25 I C 610 16 MIT 246 (1914) M W N 831 . also u 
r rasi Dc-a v Parameshraya, 39 Mad ,74 27 I C 144 29 ‘ 

L J 4 5 i But now sec 29 as amended in 1922 has rendered ^ 

1 secs 9 18 & sec 22 of the Limitation Act applicable to 
cases When the last day of limitation for an appeal (1 t 
30th or gotli da>) is a dies non, it may be excluded under sec 
of the General Clauses Act (and now also under sec 4 of 1 1 
and the limitation is extended up till the re-opening da), 

‘itaim v Venkatas i ara, 42 Mad, 13 35 MLJ 53 1 **S 
032 hi appeal against an order affecting the estate 01 
insolvent even if presented out of time can be treated a 
revision petition and the High Court can interfere with s uta 
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an order under see 107 of the Go\ eminent of India Act, if it 
is clcarlv illegal and interference is ncccssar\ m the interests of 
justice, Munjulun \ Singumalianfr, 3g Mad , 493 %o I C ~o% 
(supra) 


PART VII. 

Miscellaneous 

76. [§ 49] The costs of any proceeding 
Costs under this Act, including the 

costs of maintaining a debtoi 
in the civil prison, shall subject to any lules made 
under this Act, bo in the disci etion of the Couit 
in which the proceeding is had 

This is section 49 of the repealed Act and is analogous to 
sec 109 of the Bankruptcy Act, 1914 

Reason of this Rule A clause of this description is 
necessar> in new of the fact that whereas the Code of Civil 
Procedure requires the deposit of diet money m the case of 
detention m the civil prison it is not desirable that a creditor 
merely bj reason of his position as such should be saddled with 
such charges "We propose to allow the Courts a full discre 
tion in the matter of awarding costs subject onlv to Rules 
made m this behalf’ Select Committee Report on Act III of 
1907 Vide clauses 31 32 of the Insolvency Rules framed bv 
the Calcutta High Court , clause xxu of the Madras High Court 
Rules and clause xxvu of the Bombay High Court Rules 

Costs In awarding costs to a party, the Court should 
ordinarily follow the general rule that costs follow the event 
Ghanasham v Moralla 18 Bom , 474 TEe Insolvency Court 
will not of course depart from tins general rule onl> it will 
use greater discretion in the matter of costs Under the Civil 
Procedure Code the cost of maintaining the debtor in the Civil 
prison is to be borne by the executing creditor but uuder tins 
Act a person will not be liable for such costs bj reason of Ins 
being a mere creditor of the insolvent The discretion to be 
used in the matter of costs in an insolvency proceeding is how 
ever subject to any rules made under thts let (vide under the 
last heading) , and the discretion referred to m the section must 
be discretion of the Court tn which the proceeding is had 
Under the English law a petitioning creditor is allowed his 
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costs out of the insolvent estate, if an order of adjudication is 
made Young v Thomas, 2 Ch 134 Ordinarily, it will not be 
proper to make an order for costs personally against an undis- 
charged insolvent, [see Ex Parte Baum, (1878) 7 Ch D 719] 
but such an order, if made, will not be absolutely illegal, Ex 
parte Castle Mail Packets Co , (1886) 18 QBD 154 If the 
Receiver brings an unsuccessful motion, he is to bear the costs 
of the opposite party himself and the order for costs should 
not be directed to be limited to the assets in his hands , other 
wise, the result will be that a party may ultimately be mulcted 
m costs for faults for which he is not in any way responsible, 
* Suresh Ch Guyee, 23 C W N 431 So, before starting am 
proceeding, the receiver should obtain an indemnity from the 
persons in whose interest the motion is sought to be laid /M 
Where the receiver continues a suit instituted by the insolvent 
by virtue of his power under sec 59 (d), he will not be made 
personally liable for the costs of the suit unless his conduct was 
reckless and frivolous, Abdul Rahiman v Shaw Wallace cf Co 
AIR 1925 Mad 736 92 I C 620 Vide notes at p 394, anlt 
Where there has been no misconduct, omission or neglect 
(which would induce the Court to refuse costs) on the part of 
one who comes to Court for enforcing a legal right, the Court 
has no discretion but must grant him his costs, KuPPu s ‘ ri ’ nt 
v 7 emmdar of ICalahasti, 27 Mad , 341 It should be noted tb-t 
this Act gives a wider discretion in the matter of costs than 
that given by see 35 of the C P Code, 1908 The AppeM 1 ’ 
Court cannot interfere with this discretion unless based 00 
wrong principles or misapprehension of facts, Re Ha ‘C, ( ro:J ' 

2 k B 290 


As to how the order for costs under this section is to be 
enforced it seems that such an order can be executed 
1 10 provisions of the Civil Procedure Code In a case bJ° re 
tut Calcutta High Court in the exercise of its msoh me' J Lns 
diction it has been held that an order for costs is a judgiw 
and can be enforced by means of a suit based upon such J *•* 
ment Annada Prosad v Nobo K, shore , 33 Cal ,560 9 C» ' 


Courts to be t 
to each oilier 


77. [§ 50] All Courts having jurisdiction Hj 

insolvency and the officers or 
:,,sa ° such Courts lespectively tyij 1 
so\erally act in aid of ana be 
auxiliary to each other in all matters of insohenct 
and in order of a Conit seeking aid with a requM 
to another of the said Courts shall be deemed suffi 
oient 10 < mblo the latter Court to c\crciso in regard 
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to the matters directed by the oidei, such junschc- 
tion as eithei of such Courts could exercise in 
regard to similar matteis within then rcspectne 
jurisdictions 

This is section so of the Act of 1907 and corresponds to 
section 122 of the Tng Bankruptcy Act 1924 Its object is 
to give power to all Courts having insolvency jurisdiction under 
the Act to enforce the orders of other Courts having like juns 
diction (<ee Statement of Objects and Reasons to the Act of 
190,) All Courts exercising insolvency jurisdiction art to be 
auxiliary to and act in aid of each other m all matters of insol 
vtney In re baorojt Sara&ji 33 Bom , 462 See also Re 
Maitckjt, 10 Bom LR 84 It seems that for the purpose of 
a concerted action within the meaning of this section a formal 
request from one Court to another is necessary, see Re King 
&“ Co , 38 Cal 542 12 I C 14 A request from the original 
Court is the foundation for the jurisdiction of the auxiliary 
Court so there can be no such jurisdiction in absence of a 
request Ibid 

This section ought to be read along with the provisions -of 
sec 36 I ide the notes under that section, at p 237 anle 

The Courts to act in concert with each other must have 
jurisdiction in insolvency otherwise this section will have no 
application A Court having insolvency jurisdiction cannot act 
as auxiliary to a Court having no such jurisdiction Calendar 
Sykes and Co v Colonial Secretary of Lagos (1891) A C 460 
68 L T 297 So it has been held m a recent case that in order 
to make the provisions of this section applicable the Court m 
which the proceedings have been initiated as well as the Court 
which is invited to assist it must both have jurisdiction m 
insolvency matters Lalji Sahay v Abdul Gant 12 C T J 452 
Callender Syke &Co v Colonial Secretary of Lagos (1891) 
App Cas 460 Vide also under the heading "concurrent pro- 
ceedings m and outside India * at p 23g ante The section 
should not be so interpreted as to enable one Court to shirk 
its own work or to shift its duty on to another Court Lx Parte 
Goldstein (1917) 2KB 729 

All Courts Must necessarily me an the Provincial 
Courts of British India to which this Act applies Cf Lalf* 
Sahai v Abdul Gam supra The jurisdictions conferred l' 
this Act and by Act III of rgog (Presidency towns Insolw-n ' 
Act) are distinct breemvasa Iyengar v Official Assignee "■ 
Alad 472 25 MLJ 299 (1913) M W N 1004 14 M L T 
184 3i I C 77 ( Vide at p 5, ante) vet by virtue of 1 

new sec 18A of the Presidency Act the original side of 
High Court can exercise control over insolvency proct 
111 subordinate Courts Before the enactment of the 
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costs out of the insolvent estate, if an order of adjudication is 
made, Young v Thomas, 2 Ch 134 Ordinarily, it will not be 
proper to make an order for costs personally against an undis- 
charged insolvent, [see Lx parte Baum, (187S) 7 Ch D 719] 
but such an order, if made, will not be absolutely illegal, Ex 
parte Castle Mail Packets Co , (1886) 18 Q B D 154 If the 
Receiver brings an unsuccessful motion, he is to bear the costs 
of the opposite party himself and the order for costs should 
not be directed to be limited to the assets in his hands , other 
wise, the result will be that a party may ultimatelj be mulcted 
in costs for faults for which he is not in any way responsible 
* Suresh Ch Guyce, 23 CWN 431 So, before starting atu 
proceeding, the receiver should obtain an indemnity from the 
persons in whose interest the motion is sought to be laid /frd 
Where the receiver continues a suit instituted by the insolvent 
by virtue of his power under sec 59 (d), he will not he made 
personally liable for the costs of the suit unless his conduct wa* 
reckless and frivolous, Abdul Rahtman v Shaw Wallace & Co 
A I R 1935 Mad 736 92 I C 620 Vide notes at p 394. anlt 

Where there has been no misconduct, omission or neglect 
(which would induce the Court to refuse costs) on the part 01 
one who comes to Court for enforcing a legal right, the Court 
has no discretion but must grant him bis costs, Kuppurxi* 1 
v Zemindar of Kalahasti, 27 Mad , 341 It should be noted that 
this Act gives a wider discretion in the matter of costs two 
that given by sec 35 of the C P Code, 1908 The AppJ*™ 
Court caunot interfere with this discretion unless ba«cd 
wrong principles or misapprehension of facts, Re Jlaae, {10 5 
2KB 290 

As to how the order for costs under this section is to 
enforced it sceins that such an order can be executed uO L 
the provisions of the Civil Procedure Code In a case 
the Calcutta High Court in the exercise of its insolvency J 
diction it has been held that an order for costs is a jiiugoj 
and can be enforced by means of a suit based upon such J 
ment Annada Prosad v Nobo Kish ore, V3 Cal ,560 9 C w 


77. [ § 50 J All Courts having jurisdiction >* 
{ , , , insolvency and the officers <> 

to each Ctl« au '" 3r ' Siull Cotllts rCSpectl\eI} shj 

so\ orally act m aid of and *> 
ui\ili iry to each other in all matters of insohcnc' 
nid in order of a Court seeking aid with a rcqu£ l 
to mother of the said Courts shall bo deemed 
< lent to ennblo tho latter Court to e\crciso in re^ani 
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to the matteis dueoted by the older, such jurisdic- 
tion as either of such Courts could exercise in 
regard to similar matteis within then respectno 
jurisdictions 

This is section 50 of the Act of 1907 and corresponds to 
section 132 of the Eng Bankruptcy Act, 1924 Its object is 
to give power to all Courts hating insolvency jurisdiction under 
the Act to enforce the orders of other Courts having like juris 
diction (*ee Statement of Objects and Reasons to the Act of 
1907) All Courts exercising insolvency jurisdiction ate to be 
auxiliary to and act m aid of each other m all matters of msol 
\ency fii re \aorO]t Sarabji 33 Bom , 462 See also Re 
Manekji, 10 Bom L R 84 It seems that for the purpose of 
a concerted action within the meaning of this section a formal 
request from one Court to another is necessary, see Re King 
cr* Co , j8 Cal 542 12 I C 14 A request from the original 

Court is the foundation for the jurisdiction of the auxiliary 
Court so there can be no such jurisdiction in absence of a 
request. Ibid 

This section ought to be read along with the provisions of 
sec 36 l 7 idc the notes under that section at p 237, ante 

The Courts to act in concert with each other must hare 
jurisdiction in insolvency, otherwise this section will have no 
application A Court having insolvency jurisdiction cannot act 
as auxiliary to a Court having no such jurisdiction Calendar 
S)kes and Co v Colonial Secretaiy of Lagos, (18Q1) A C 460 
68bT 297 So it has been held in a recent case that in order 
to make the provisions of this section applicable, the Court m ■ 
which the proceedings have been initiated as well as the Court 
which is invited to assist it must both have jurisdiction in 
insolvency matters, Lalji Salt ay v Abdul Gant 12 C L J 452 , 
Callender Sy ke &Co v Colonial Secretary of Lagos, (1891) 
App Cas 460 Ride also under the heading 'concurrent pro 
ceedmgs m and outside India ’ at p 239, ante The section 
should not be so interpreted as to enable one Court to shirk 
its own work or to shift its duty on to another Court, Ex parte 
Goldstein {191 ) 2KB, 7*9 


All Courts Must necessarily mean the Provincial 
Courts of British India to which this Act applies Cf Lalji 
bahai v ibdul Gant supra The jurisdictions conferred by 
this Act and by Act III of 1909 (Presidency towns Insolvency 
Act) are distinct Sreennasa Iyengar v Official Assignee 28 
Vad 472 25 M I, J 299 , (1913) MWK 1004 , 14 JILT 
J * 4 J 1 X £. 77 a * P 5,a”te), yet by virtue of the 

new sec 18A of the Presidency Act the original side of the 
High Court can exercise control over insolvency proceedings 
m subordinate Courts Before the enactment of the said sec- 
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tioti iSA (m force from 20th March, 1930) it was held that the 
CotmiUhhioiter in Insolvency exercising jurisdiction under sec iS 
of the Presidency Towns Insolvency Act, 1909, had no power 
to interfere with insolvency proceedings pending iti a prounaJ 
District Court, Re Manekehand Virchaud \y Horn , 275 l 
Horn I* U S72 A 1 It 1921 Bom 390 75 I C 6r But a 
different view seems to ln\e been taken m Re Jciandas ]hi a 
40 Cal 7S , 18 I C 90S A District Court exercising insol 
veuei jurisdiction is, no doubt a Court of concurrent jurisdic- 
tion with the High Court 111 its biukruptcv junsdicti r 
uul the question is whether the latter 'us 1113 ] tower to 
Order stay of the proceeding, before the District Court 

I ormerlv it was liehi that neither see iS of the Presidium 

\ct nor sec 107 of the Government of India Act wou’d 
mthonsc an Insolvency Judge of the High Court to male * a 
order 0/ ihy of proceedings m the District Court, see Sasee* 
& Sons \ Costo Behan qCWN 847 AIR 1927 Cal 6 9 
103 I C -st this view was ifhrmcd bv the 1 B 111 Saral Lh ' 
iiirloo & Co so Cal -12 33 CWN 15 113 IC 560 

(I II) ipproving Re \ igmhl, jq Bom 7SS But as said al*>'<> 
the iforcsaul see 18A has effected a change in the law and 
superseded the ibo\c IB cist, and the other cists tawnC 
the sunt view Tven if there were no statutory oblUP 

I I on s to let ui concert still all British Courts of Insolvency 
ought to net as auxiliary to, and 111 aid of, one another Cf A* 
/wu Shriven of the partner* 

of 1 firm look cutta and otb« r 

hid been idju The Calcutta 

Court made an re should be ,s 

md of and 1 e auxiliary to the proceedings m Lnglmd bee ah'* 

Ac Mi cKfad\c» & Co 77 I.JKB 319 Where conciirrcnj 
proceedings ire taken m different Courts no such order sbou 
be made as would lead to friction or conflict of jurisdiction 
Ide notes it p 237 aide (ihe insolvency Court itt BoraW 
his however no jurisdiction to restrain n decree holder » 
filing a suit against tit insolvent who has obtained hi* discW« 
m the Iiisolvtncv Court m a foreign State, within whose P-o- 
diction the insolvent has his property, for recovering a del* 
respect of which discharge has been obtained) Lahhnu A J 
' Pun one hand 22 Bom , I R 1173 59 I C til 

The word “shall 1 ' indicates the absolute obligation °| * 
the insolvency Courts to render tmitual assistance to each oU‘ 

*v hen such assistance is sought of a Court then the rcqie** 1 , 
asMsiaucc is sufficient to give jurisdiction to such Court t»> * - 
with matters m respect of which assiatance is sough* 
assistance contemplated 111 this section should be sought 
ever a in it ter for e otistd era 1 1011 can be nitre effect!' *0 a 
conveniently dealt with by the auxiliary Court than the pnn«» 
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pal one For instance when a debtor is adjudged an insolvent 
bj the Dacca Court and a petition is made under st-c 43 for 
annulment of a transfer b\ the insolvent in respect ol i pro- 
pem situated it Mongin r where the witnesses to the transfer 
reside the Dacca Court ought to call in the aid of the Monglijr 
Court for a determination of the question raised between the 
parties L*l/;i Sahat \ ibdul Dim is C M ^ 251 12 CLJ 
452 - I C -0- Cf ibdul Ra jk \ Dautuddm, 15 CLJ 
4S7 1“ CM N 4O1 The aid mat be ol am shape It may 
be for a mere ciiqum as in is CM N 2>>v or nn\ be for a 
mere transfer of the *alc pnxccds held 1>\ the ouxiliafj Court , 
Re fc andai Jhaaor 40 Cal “S 18 I C QoS \» appeal from 
au order of the autilian Court will he to its own noniial apjiel- 
late Court and the question will not Iw. influenced b> an> refer- 
ence to the requesting Court “tc / vbarlc l Ictchcr, (1877) 
6 Ch D tso 

78 [New] (1) The provisions of sections 5 
and 12 of the Indian Limitation 


Act, 1908 shall apply lo ap- 


a P- 

peiN and applications undei this Act, and foi the 
purpose of the said section 12, a decision under 
section 4 shall be deemed to be a decree 

(2) Where an order of adjudication has been 
annulled undei this Act in computing the period 
of limitation prescribed for any suit or application 
for the execution of a decree [other than a suit or 
application in respect of which the leave of the 
Court was obtained under sub section (2) of sec- 
tion 28] w hich might have been brought or made 
but foi the making of an ordei of adjudication 
under this Act the penod from the date of the order 
of adjudication to the .date of the order of annul- 
ment shall be excluded 

Piouded that nothing in this section shall 
apply to a suit oi application in respect of a debt 
pi ova hie but not proved under this Act 

The Section TJiis section is new and has been consi- 
dered ncCcssarj m view of the various decisions expressing a 
dobut as to whether secs 5 and 1 3 of the Limitation Act 
could be called in aid 111 the matter of computing' periods of 
limitations for insolvency appeals and applications , see 
Suaramtah v Bhujanga, 39 Mad, 596 , Kapparthi v Aral rtf. , 
At Mad, 169, FB 44 I C 853 33 ML J 566. Chava& 1 
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Ramasuami v Venkalasuara, 42 Mad , 13 , Ram pal Singh v 
handalal, 16 CWN 346 — following Mamram v Rupchand 
33 Cal , 1047 C W N 874 , Dropadi v Htralal, 34 All. 
496, r B — overruling Jugal Ktshorc v Gut Naraut, 33 A1 
79b 8 A L J 833 , Thakur Prosad v Puttio Lai, 35 All , 41c 
11 A L J 603 20 I C 673 , Waryam v Madhava, 6 I C 58? 
8PWR 191S , Ram Ktssen v Umrao Bibt, 80PWR 191* 
33 I C 730* and also see the cases under the heading “Limit 
turn” under sec 75 at p 475 The present section sets 
rest the conflict of opinion in the above cases by enacting tb 
sections 5 and 12 of the Limitation Act will apply to insolvaii 
appeals and applications Vtdc the Select Committee Repo 
published on 24th Sep 1919 It should be noticed that 1 
other section of the Limitation Act has been mentioned b 
it has been held that sec 14 of the said Act will not apply 
insolvency proceedings, Duratsamt v Meenakshi, 25 I C 010 
16MLT 246 (1914) MWN 131 But notice the effect 1 

the amended section 29 of the Ind Limitation Act, and a 
read the notes at pp 475 76, ante . Trastdeva v Paramesharay 
39 Mad , 74 As the Act has no retrospective operation, 

provisions of this section do not esten 
to cases started under the Act ot W 
Pulpalt v Ravurt, 41 MLJ 1 
(1921) MWN 381 64 IC 270 u 
in other words, the section ^ as . n 1 ° t , 
effect of empowering the Court to extend the period of n • 
turn in respect of a petition under the Act of 1907 "°» - £ 

a petition was presented under the old Act more than 
months after the act of insolvency on which it was 8™ . „ 
the Court could not excuse the delay by applying this sc 
Aiyapuraju v Venkata, 44 M L J 3°3 (1923) M W N J 95 
UV ]! AIR ,923 Mad 462 72 I C 4S8 See also J « 
AUiaj v Ramlal HarMttt, m/ra When the procKd™ 
under the Act of 1907, sec 5 of the Limitation Act wi 
apply, Nur Mahammad v Lalchand, 7 Lah L J 201 
section empowers the Court to excuse delay m all applies 
under the Act The High Court can excuse the delay m a* ^ 
for leave and grant the leave at the time of hearing 0 . 
appeal itself See the decision of Spence and Devados . 
dated the 30th August 1923 (in CM 1 No of 1922 Man 
45 M L J 8 (notes) , see Karuthan Chelhar v ^mantnej 
AIR 1924 Mad 400 45 MLJ 844 (1923) MW N 'i 
18 L W 808 80 I C 376 Cf Horontohun v Mo***" 

39 C L J 432 AIR 924 Col S49 83 I C 360 Tht w 
can excuse also the delay in presenting an appeal or an 

* We do not deal with these cases in extenso as the\ noW sta 

abrogated by this new section 


Extending limitation 
for sufficient cause — old 
Act and new Act 
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tion, inantanaraiana \ Rama Subba Inar, 47 Mad 673 18, 
LW S57 A r R 1924 Mad 345 79 I C 395 in a Suui 
case this section lias been held not to apply to petition for 
adjudication and therefore the time for presentation of an in- 
soh ency petition cannot be extended under s 5 of the Limita 
tion Act, and the reason given for this uew is that petitions 
are not "applications” within the meaning of the section, 
Bulomal \ Soomar Khan , AIR 1928 Sind 177 112 I C 646 

The effect of this section is that there can be no extension of 
the period of limitation for a creditor’s petition, in de tbtd It 
has been pointed out in Hazara Singh v Dilta Ram, AIR 
1930 Lah 417, that the question whether the term "application” 
here includes a petition for insolvencj is not free from difficulty, 
there being: opposite views on the point Cf AIR 1925 Lah 
436 

N B This section really enacts a further exception to 
sec 9 of the Limitation Act, Rama Pillat \ Kasamuthu Nadar , 
(1929) M W N 369 AIR 1929 Mad 715 30 L W 327 

121 I C 485 

Decree. For the purposes of sec 12 of the Limitation 
Act, a decision under sec 4 of this Act will be looked upon as 
a decree Vide notes under the heading "Court fees” at p 472, 
ante 

Sub-section ( 2 ) This sub-section makes provision for 
excluding the period between an adjudication order and an order 
of annulment thereof during which a suit or an application 
for execution remained suspended We have the following note 
in the Select Committee Report dated the 24th September 1919 
"We have adopted the suggestion that where a creditor’s right 
to sue is barred by the provisions of the Act the period between 
the making of an order of adjudication and the annulment of 
such an order shall be excluded from the penod of limitation 
applicable to the suit These provisions however will not apply 
to suits in respect of debts which are provable but not proved 
under the Act ” An order of adjudication is a pre requisite for 
the applicability of this sub section A person is not entitled 
to claim hereunder exclusion of the period spent bv him in an 
Insolvency Court, unless there is a legal order of adjudication 
passed in the insolvency proceedings Baltram v Supadasa 121 
I C 55 (Nag ) It should be noticed that this sub section 
embodies the equitable principle that a lapse of time beyond 
the control of a man should not be reckoned against him So, 
it has been maintained that a debt does not become barred bv 
lapse of time if it was not so b irred at the commencement of 
bankruptcy, Baranashi v Bhabadev 34 C L J 167 66 I C 

758, Siva Subramanta v Tecthiappa 45 Mb J 166 (1923) 

MWN 895 75 I C 572 Re Bower (1914) 2 Ch D 6S 
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Rc Wesflcy, 10 Ch D 776, and the other cases under the 
heading “Barred debts” at pp 222 and 226, ante But the 
above rule will not apply unless the debt is proved under the 
Act, ShciL Alaj v Ramlal Marian, infra The express on 
“under the Act” is not a meaningless superfluity and itssgm 
ficnncc should not be lost sight of as v\ as done in the case 01 
Krishna Chandra v Jotmdranath, 48 C L J 574 AIR 1 9 9 
Cal 159 114 rC 415 In this case the insolvent entered in 

the schedule of Ins bankruptcy petition the name of the decree 
holder as Ins on!> creditor Tins creditor did not tender any 
proof of lus claim in the manner indicated in see 49, nor j*** 
an* schedule prepared under sec 33 of the Act, and u 
upon annulment of adjudication 111 consequence of I a,iur ® 
apply for discharge under sec 43, the decree holder cre 
sought to execute his decree more than three years a j" r 
date of the decree, the Court mistakenly held that the 
wasted m the bankrupts proceedings could be deducted 
tins section (notwithstanding the fact that the debt " a * . 
proved under the Act) Similarly, in a Madras case, in ' 
a decree was obtained against an adjudicated insolvent tog 
with the official Receiver, who was impleaded as a P a v 
the suit the debt was considered to have been praica 
the meaning of the proviso to this section, although the ^ 
method of proving the debt as provided bv the Act \ . 

adopted, Ramalmga Ayyar v Rayalu, 53 ’'la 1 ]' 2 4* S uo „ 
170 (1930) MWN 40S Again the benefit of this ^ 

can be invoked only by the party whose hands were n ] 0 
during the bankruptcy proceedings Therefore a pers ^ 
brings a suit against the insolvent during tile pendency 
insolvency proceeding is not entitled to the benent ^ 
Machanjecn Ahmed v Gooind Prabhu, 5 1 ^I fl d 862 c Nfad 
352 SS'IIJ 661 (192S) M W N 536 AIR 19* lff 

977 1 14 I C 227 Or, to put the matter in another 1 . 

benefit of the section can be invoked after annulment 0 
cation and not during the pendency of insolvency P r ° { or 
Ibid A person who wants to sue in the ordinary CO j In 
relief against an insolvent cannot claim the benefit he ^ j 
re Benson Bo ter v Chetwynd (19x4) 2 Ch 08 t i, a t it 
Ch 658 The wording of the section makes it clca ^ 
applies only to cases where the creditors of an inso v ^ 0 j 
pose to institute suits or file application for the exec ^ 
decree against the insolvent, Rama Ptllai v Kasaniutn ^ 
(1929 MWN 369 AIR 1929 Mad 7*5 121 J C f Imitation 
section cannot be applied to enlarge the period ot f orC e* 
m fa our of insolvents and in respect decrees or deot ^ cre 
able by such insolvents against their debtors 101 lflS0 I 
pending a suit bv a creditor, a debtor is adjudicated ^^al 
vent and a decree is passed against the debtor and hi 
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assignee but the adjudication is annulled an execution appli 
cation filed more than 3 vears after the date of the decree will 
not necessarily be tunc-barrcd, 57 M L J 51(11) 

The equitable principle of this section cannot however 
applj in the two following cases — 

(a") 'When leave was previousl\ obtained for the suit or 
the apphcation under sec 2S (2) 

(Ii) When the suit or the application is m respect of a 
debt which is prov cable but bas not been proved under this let 
With reference to Cl (a) it should be noticed that where 
the permission to sue and to execute the decree under sec 28 (2) 
is subject to conditions which make it impossible for the credi- 
tor to execute the decree obtained bv him the permission is 
ineffectual to exclude the unfettered operation of tills section 
and the creditor will be entitled hereunder to deduct from the 
period of limitation for execution the period between the adjudi 
cation and the annulment, Mulchand \ Rajdhar, 23 ALJ 
975 AIR IQ25 All 73 SS I C 544 The undcrljmg pnn 
ciple is that deduction of time is allowed because of the sus 
pension of the right of suit during bankrupts so where there 
is no suspension there is no deduction comp Stdkra] Bhojaraj 
v All 1 Ha] 1, 47 Bom 244 MR 1023 Bom 33 (a case under 
the Presidency Act) 

Proviso The proviso to sub sec {2) is very important 
In order to be entitled to the benefit of sub sec (2), the debt 
must be proved under this Acl As there w«s no similar pro- 
vision m the Act of 1907, a debt proved under that Act 
will not enjoy the protection that this sub section confers. 
Sheikh Akhaj v Ramlal Mar-wan (1923) Pat 271 AIR 
1924 Pat 40 In this case, a person was adjudged an insolvent 
on 1 st November, 1917, on his own petition dated the 1st 
August, 1917 A creditor of the insolvent, who obtained a 
decree for money against him on 3rd August 1917, applied on 
the 14th May, T921 to the Insolvency Court to be entered in the 
schedule of creditors but the said application was rejected on 
the nth Feb 1922 Then, on the annulment of the adjudica 
tion order on the 27th October, 1922, the decree holder creditor 
applied for execution of his decree Held the application for 
execution was barred by Itautetam lb\d. 

Onus of proving right to enlarged period The onus 
is on the person who claims to take advantage of an exception 
to the general law of limitation to prove that he comes within 
such exception, Rama Ptllat v Kasamuthu supra 

Saving of limitation by acknowledgment in Schedule : 
The mention of a debt in the schedule of a bankruptcy petition 
may operate to save limitation provided the requirements of 
see 19 of the Limitation Act as to signature etc are com- 
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plied with, see Ram Pal v. Nanda, Lai, cited at p. 103 , also 
Sngopal v Dhonaial, 35 Bom 383 , A. K R M 3/ C T 
Chcltyar Firm v. S E Munnee, 6 Rang 533 AIR 192S 
Rang. 326. 


79. [§51] (2) The High Court may, with the 
p°»=r to mol. previous sanction, in the case of 
the High Court of Judicature 
at Fort William in Bengal, of the Governor General 
in Council, and, in the case of any other High 
Court, of. the Local Government, make rules for 
carrying into effect the provisions of this Act 
(2) In particular and without prejudice to the 
generality of the foregoing power, such rules may 
provide— 


(a) for the appointment and remuneration 
of receivers (other than Official Re 
ceivers), the audit of the accounts of 
all receivers and the costs of such 
audit. 

(ft) for meetings of creditors. 

( c ) for the procedure to be followed where 

the debtor is a firm, 

(d) for the procedure to be followed in the 

case of estates to be administered m 
a summary manner, and 
{e) for any matter which is to be or way oe 
prescribed * 

(3) All rules made under this section shall bo 
published in the Gazette of India or in the joca 
official Gazette, as the case may be, and shall 1 , c 
such publication, have effect as if enacted m th 1 
Act 


This is section 51 of the Act of 1907 Under this 
the different High Courts have been invested with power* 
make rules for carrying into effect the ptovtsions of , 
Therefore, the High Court wiH hate no power to make ni 
inconsistent with the Act or for a purpose win ch toll 

•Clause (e) has been added by the Provincial Insolvency (A®*® 
ment) Act, (XXXIX of 1926), which received the assent of the Gov 
General on 9U1 September, 1926 



SEC. T9 3 THE PROVINCIAL INSOLVENCY \CT 


487 


further the object of the Act, Cf Re Ho~ac, (1SS7) 18 Q B D. 
573 (575) also (1S9S) A C 720 (729)- Under sub-sec (2) such 
rules may provide («) for the appointment, remuneration and 
the control of the receiver, (>>) for meetings of creditors Cf 
notes at p 420, ante , (m aud ri) for the procedure in 
cases of insolvent firms, and in svunmarv cases, and (v) for 
any matter for which the Act authorises the making of rules 
See secs 19 (2), 3°. 37. 57 . 5<jA, 64, oyA, 74 (vi), 76, So 
These powers are similar to those vested in the High Courts 
by the Charter, the Letters Patent and the Civil Procedure 
Code, 190S, and are subject to like sanctiou In the case of 
the Calcutta High Court winch has Imperial connection, sanc- 
tion from the India Government is nccessarv , and m the case 
of the other High Courts sanctiou from the local Governments 
wall do 

Under see 24 of the General Clauses Act, 1S97, the rules 
made under a repealed Act continue in force till superseded by 
new rules made under a new \ct , also see Darrah v Tazai 
Ahmad, cited at p 8, ante 

Adjudication of Firm For the amendment in cl (c) 
of sub see (2), see the Select Committee Report, dated the 24th 
September, igig Under the repealed Act there was some 
doubt as to the possibility of partners being adjudicated m 
the name of the firm, see pp 71-72, ante But this doubt has 
now been removed b> the amendment in this clause cl (e) 
“Firm" ts the collective name of persons entering into partner- 
ship with one another, sec 239 of the Indian Contract Act 
It is not a legal entity, not is it a person, Sea day at K hernia 
v. Joharmull Manmull, 50 Cal 549 (558) AIR 1934 Cal. 74 
75 I C 81 It is merely a collective name for the 

individuals making up the partnership, Ibid , a firm 

name is merelv a short-hand form for collectively designat- 
ing all the partners in the firm, Honda Ram v Chiman Lai, 
1 00 IC 1 12 lLah ) So it has been said that “a firm is not 
m law a distinct and separate person from the partners com- 
posing it The firm name is merely recognised for collectively 
designating all the partners Adjudication of a firm has the 
effect of adjudicating everv individual partner” Official 
Recener v Naramda Lotaram, AIR 1026 Sind, jr 8 q I C 
493 , Mahomed Umar v Official receiver, AIR 1920 Lah 
447 119 IC 735 , Re Arm of Utma Malhk, AIR 1928 

Sind, 1x4 107 I C 442 Sec 61 (4) also points to the eon 

clusiou that where a partnership firm is adjudicated, each in 
dividual partner becomes an insolvent, see Honda Ram \ 
Chitnanlal, supra Where the debtor is a firm the application 
for insolvency must be m the name of the firm, and must be 
signed in the manner laid down m rules 19, 22, 24 framed by 
the High Court (Calcutta) under this section, Satish Chandra 
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Addja v Firm Raj Naratn PaUnra 72 I C 60 (Cal) the 
time of making an adjudication order against the partners of 
a firm the Court need not order as to the course of admmi^tra 
tion in insolvency with reference to the joint estate of tie 
firm and the separate estate of the partners That is a matter 
that must he considered and determined during the subsequent 
proceedings consequent upon adjudication, Debcndra v Purn 
satiam 55 I C 1S6 Cf sec 61 (4), ante The terra ' inn 
in so far as it implies a partnership bv contract, cannot incline 
a minor, see 5au»>a» Charon's case cited at p 73 pam “ T 
concerns mav loosclv be termed as firms and minors ma> be 
admitted to the benefits thereof, ride notes and cases at p <4 
ante Cf So] Lanadha \ Sokkanadha, 28 "Vlad 344 (w 
A debt owing l>> one partner onlv will not support a joint ad 
judication against him and lus co partners L x parte Clarke 
1 Dca &. Co S44 But a debt owing b> all the partners 01 a 
firm is sufficient to support an application, Ex parte Batta « 
(1900) 2 Q 11 69S 

Sub-sec. (3.) The rules framed under the section J* 1 
be published 111 the Cazctte of India or 111 the local 
Gazette, as the case mav be and will have the force 01 W 
from the moment of their publication 

80. [§ 52] (1) The High Couit, with tM 
like sanction, may from time to 
ta’SESTtiSr” “mo direct that, in any mafto 
m respect of which jurisdictio 
is given to the Court bv this Act, the Official he 
ceiver shall, subiect to the directions of the Cou^ 
have all or any of the following powers, namely 
(a)* * * * 

(&) to frame schedules and to admit or rejee 
proofs of creditors, 
(*)**■* 

(d) * * * 

• Clauses (a) (e) and {cf) have been omitted bv the Pr0 ^ ,n .?® 1 I&a t 
venev (Amendment) Act (VXXIX of 19 6) which received tne 
of the Governor-General on 9th September 19 6 The} n ere as 

(u) to hear insolvency petitions to examine the debtor ana 
orders of adjudication 

(c) to grant orders of discharge 

(d) to approve compositions or schemes of arrangement 

Notes on the repealed clauses nrder ,s 

Cl (a) Cf sections 24 and 27 When an adjudication . n ts 
made by the Official Receiver under this sub-clause the m , 
esUte does not vest in him under sec 56 or any provision an 
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(c) to make interim orders in any case of 
urgency, and 

(/) to hear and deteimine any unopposed or 
ex-parte application 

( 2 ) Subject to the appeal to the Couit provided 
for by section 68, any older made or act done by 
the Official Receiver in the exercise of the said 
powers shall be deemed the order or act of the 
Court 

This is section 52 of the Act of 1907 and corresponds to 
sec 99 of the Banhruptcv Act, 1SS3 (now rc-cnactcd in sec 102 
of the Banhruptcv Act, 1914) Clauses (a), (c) and (d) of the 
section have been omitted b\ sec 7 of the amending Act 
XXXIX of 1926 (tide footnotes) on the recommendation of 
the Civil Justice Committee to restrict the power of the Official 
Receiver “to hear insolvent petitions, to examine the debtor, 
to make orders of adjudication to grant orders of discharge 
and to arprove compositions or schemes of arrangement”, see 
Statement of Objects and Reasons for Bill No 41 of 1926, 
published 111 the Garette of India, dated the 21st August, 
1926, Part V, at p 137 Sec also the Civil Justice Committee 
Report, p 238 B> sec 2 of Act XII of 1927 the above sec- 
tion 7 of Act XXXIX of 1926 was repealed as being spent 
Act XII, being spent out, has in its turn been repealed bv 
sec 3 of Act XVIII of 1928 The effect of wiping out the 
spent out statutes, is not to touch the amendment made in 
1926 

Under this section the High Court can, subject to sanction 
of the Indian Government or the local governments in the 
manner referred to in the previous section, delegate certain 
powers to the Official Receiver These powers have been 
enumerated in the clauses attached to sub sec (r) Under this 
•section no power has been delegated to an Official Receiver 
to make an order on a claim petition Vellayappa Chettiar 


not do so unless an order vesting it in him is passed bv the Court 
Official Receiver rrichmopoly v Soinasundatant 30 MLJ 41s Muthu 
saint v Somoo 39 MLJ 438 Sankara Rao \ Ratna Kttslinayja 19 
It W 4 so (1924) M W N 198 46 M I, J 184 19”4 Mad 46r “8 I C 

294 See also at pp 369 70 and 379 80 

Cl (e) Cf secs 41 and 42 The Official Receiver who can make 
an order of adjudication can also fix the period within which the debtor 
is to apply for discharge 4runagtri flfudahar v Kandas tami 19 LW 
4t8 (1924) M W N 331 AIR 1924 Mad 63 s 

Cl (di Cf Secs 20 •’i 23 28 etc 
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v Ramanaihan, 47 Mad 312 46 M L J 80 (1924) MW h 
163 19 X, W 251 AIR 1924 Mad 448 78 I C 1017 

Cl (6) Frame Schedule Cf sec 33 In framing a 
schedule under tins clause the Official Rccen er does not decide 
judicially or finally upon contested claims, Aliadirslifl* ' 
Official Receiver Ttnne„clly, 41 Mad O o So where tlie Official 
Rccei\ cr once enters the name of a creditor in the Schedule 
lie may afterwards, for good cause, ash the Court to expunge 
such creditor’s name under sec 50, or to take action ngaint 
his under sec 53 (/bid) As to whether an Official Receners 
power of rejecting proof extends to the case of a secured 
creditor, see Muthusuamt Chettiar v Official Receiver, hofl 
Arcot, siMLJ 2S7 (1926) M W N 935 AIR *9 ® 3Iad 

1019 97 I C 407 

Cl (e) Under this clause tile Official Receiver can 1® 
and determine an unopposed or ex parte application vv 
the Official Receiver is given a power under this clause, w 
jurisdiction is ousted as soon as there is contest or epposino 


Though the Official Receiver has been invested with cer 
quart Judicial functions under this section still he is 
Court So when the insolvent uses forged documents w 
the Official Assignee, it is the Court and not the <■/ 
Assignee that should make complaints under sec 195 ® 

C P Code, Beerdscll & Co v Abdul Gannx, 37 »» J 
or under sec 70 , supra He is not a Court subordinate 
District Court within the meaning of see 75 °f «f 

and therefore an order of the District Court confirming 1 
the Official Receiver is not final and is therefore °P en . » r t 
appeal, Alla Ptchat v Kuppai Pichat, 40 Mad 752 , 3* " 

449 , 39 I C 42Q Chidambaram v Nagappa, 38 Maa 0 
24 M L J 73 16 I C 820 


Difference between a Receiver and an Official R ece ^ 

An Official Receiver appointed under sec 57 exercises b) 
judicial or quasi judicial powers as are conferred on n ^ 
Rules framed under sec 80 But the powers of an orm" 
Receiver under sec 50 are purely executive or admmistr 
in character and not judicial Nibnont Choudhury v 
char an 22 C W N 704 46 I C 377 

Sub-sec. (2) : Appeals * An appeal against an order of t 
Official Receiver lies to the Court under sec 68 and not 
High Court under see 7s (2) Chidambaram v Nagappa C 
38 Mad i 5 24 M L J 73 16 IC 820 Cf AUaftckm * 

Kuppat Ptchat 40 Mad 752 32 ML J 449 39 1 S' 1 *{ 

Such rights of appeal is not confined to any particular Amu 
orders but extends to all (/bid) 
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81. [§ 54] Any Local Government, * #1 
power of Local Gov may, bv notification in the local 
“ ££> ap $,“'. Official 'Gazette, declare that any 

sions to certam Courts of the provisions Of tills Ad 

specified in Schedule II shall not apply to insol- 
vency proceedings in any Court or Courts having 
jurisdiction under this Act in any part of the terri- 
tories administered by such Local Government. 

This is section 54 of Act III of 1907 The Principle on 
■which this section is based is that as all the different parts of 
the country are not equally advanced and as different parts 
have different requirements, the same law cannot equally apply 
to all of them “A law adopted for the towns is too compli- 
cated for the country districts and a law suited for the country 
districts is altogether insufficient for the great centres of trade” 
— see the Council minutes relating to Act III of 1907 It is 
With this view that provisions are herein made to exempt 
particular territories from particular provisions not suited to 
them 

Change of Law . Under the Act of 190 ■», the power of 
the local Government to bar applications of the provisions of 
this Act was limited to the particular sections mentioned in 
sec 54, now sec 81 , but under this Act those sections have 
been enumerated in Schedule II 

Notification For such a notification sec Burma 
Gazette, 1908, Pt I, p 300 In order to bar application of 
certam provisions of this Act there must be a notification for 
the purpose in the local official Gazette Formerly, a previous 
sanction of the Governor-General in Council was necessary to 
empower a Local Government to take action under this section , 
but now the law in that behalf has been altered by the Devolu- 
tion Act, 1920 , uide the Footnote 

82. [ § 55 ] Nothing in this Act shall — 

( 0 ) affect the Presidency towns Insolvency 
Act, 1909, 1 or 

{&) apply to cases to which Chapter IY of 
Sa V mgs the Dekkhan Agriculturists’ Relief 
Act, 1879, is applicable 


1 Here the words "with the previous sanction of the Governor- 
General m Council • have been omitted by the Devolution Act 1920 
1 The words or section 8 of the Lower Burma Courts Act 1900" 
have been omitted by Act vin of 1910 This repeal is consequential 
on the repeal of Act vi of 1900 by Act XI of 1923 
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SCHEDULE II 


[See scctton 81 ] 

Provisions of the Act application of which may be barred by 
Local Governments 


Provisions of 
the Act 

Subject 

Section 


26 

Award of compensation 

28, sub-section 

Reputed property of an insolvent 

(3). 


34 

Debts provable under the Act 

38 , 


39 1 

Compositions and schemes of arrangement 

40 i 


42, sufr-secfions 

Obligation to refuse absolute discharge 

0) and (2) 


45 


46 


47 


48 

Method of proof of debts 

49 


50 


51 


52 


53 

Effect of insolvency on antecedent transactions 

54 


55 



— — ■ 
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SCHEDULE II— conld 
[See section SI ] 

Prousions of the Act application of uhich may be barred by 
Local Goicrnments 


PfOtlSJOTlS Of 
the Act 

Subiect 

Section— concld 

\ 

61 , [except clause 

Priority of debts 

(a) of sub 


section (I) 


and sub 


section (4)] 


“ 1 


63 | 


j- 

Dividends 

« f 


6 S J 


66 

Management by and allowance to insolvent 

72 

Penalty for obtaining of credit by undischarged in 


soli ent 


SCHEDULE III 

ENACTMENTS REPEALED 
[See section 83 ] 


Year 

No 

Short title 

Extent of repeal 

• 1907 

111 

The Provincial losol 
! vency Act 1907 

So milch at hes not been 
repealed 

1914 

IV 

The Decent alization 

Act 1914 

In Schedule 1 Part I the 
entry relating to Act III of 
1907 

1914 

X 

The Repealing and 
Amending Act 1914 

In Schedule I the entries 
relating to Act 111 of 1907 


N B — This schedule has been omitted by the Repealing Act XII 
of 1927 
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CALCUTTA HIGH COURT RULES 


(Act V of 1920) 


Published in the Calcutta Gazette, dated the 8th June, 1921 

No 3022G — The following rules having been framed by the High 
Court of judicature at Fort William in Bengal in the exercise of trc 
powers vested in it by section 79 of the Provincial Insolvency Act, 19- 
(V of 1920), with the sanction of the Governor-General in Council is 
published for general information — 


The Provincial Insolvency Act, 1920 ( V of 1920 ) 

(1) The following rules may be cited as “The Provincial Insolvency 
c , . Rules ” The forms prescribed by these rui 

n'ZVtmr™ »'•" such vanauun, f =,rc«m S , 

require, shall be used for the matters 
which they severally relate 


(The forms arc reproduced as Civil Process Forms Nos 137 
to ISO in Volume II) 

(2) Every insolvency petition shall be entered in the 
Insolvency Petitions to be maintained in all Courts exercising * ns ^ 
Jurisdiction and shall be given a serial number in that Register, 
subsequent proceedings in the same matter shall bear the same n 

(3) All insolvency proceedings may be inspected at sue ^ 
and subject to such restrictions as the District Judge may P resCfl f ’sny 
the Receiver the debtor, and any creditor who has proved 0 
legal representative on their behalf 


Notu.es 

(4) Whenever publication of any notice or other matter is g 
by the Act or by these Rules to be made in an official Gaze 
memorandum referring to and giving the date on which such a ^ ef 
ment appeared shall be filed with the record and noted in the 

(5) Notice of an order fixing the date of the hearing of a P e ” , 6 

under Section 19 (2) shall be published in the local official u 
and advertised in «uch newspapers as the Court may direct flf 

of the notice «hall also be forwarded by registered letter to eac " ^ 

to the address given in the petition The same procedure s 
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followed in respect of notices of the date for the consideration of a 
proposal for composition or scheme of arrangement under section 38 (1) 

(6) Notice of an order of adjudication under section 30 may, in 
addition to the publication in the local official Gazette required by the 
Act, be published in such newspapers as the Court may direct When 
the debtor is a Go\ eminent sen ant, a copy of the order shall be sent 
to the head of the office in which he is employed The same procedure 
shall be followed in regard to notices of orders annulling an adjudica- 
tion under section 37 (2) 

(7) The notice to be giten by the Court under section 50 shall be 
sened on the creditor or his pleader, or shall be sent through the post 
by registered letter 

(8) The notice to be issued by the Receiver under section 64 before 
the declaration of a final dividend to the persons whose claims to be 
Creditors have been notified, but not proved, shall be sent through the 
post by registered letter 

(9) Notices of the date of hearing of applications for discharge 
under section 41 (/) shall be published in the local official Gazette 
and in such newspapers as the Judge may direct, and copies shall be sent 
by registered post to all creditors whether they have proved or not 

(10) A certificate of an officer of the Court or of the Official 
Receiver, or an affidavit by a Receiver that any of the notices referred 
to m the preceding rules has been duly posted accompanied by the 
Post Office receipt shall be sufficient evidence of such notice having 
been duly sent to the person to whom the same was addressed 

(11) In addition to the prescribed methods of publication, any 
notice may be published otherwise in such manner as the Court may 
direct, for instance, by affixing copies m ibe Court house or by beat 
of drum in the village in which the insolvent resides 

Receivers • 

(12) Every appointment of a Receiver shall be by order in writing 
signed by the Court Copies of this order sealed with the seal of the 
Court should be served on the debtor, and forwadred to the person 
appointed 

(13) (1) A Court when fixing the remuneration of a Receiver should, 

as a rule, direct it to be in the nature of a commission 
or percentage, of which one part should be payable on the 
amount realised, after deducting any sums paid to secured 
creditors out of the proceeds of their securities, and the 
other part on the amount distributed in dividends 
(2) When a Receiver realizes the security of a secured creditor, 
the Court may direct additional remuneration to be paid 
to him with reference to the amount of work which he 
has done and the benefit resulting to the creditors 

(14) The Receiver shall keep a cash-book and such books and 
other papers as to give a correct view of his administration of the estate 


32 
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and shall subnut his accounts at such times and in such forms as the 
Court may direct Such accounts shall be audited by such person or 
persons as the Court may direct The costs of the audit shall be fuel 
by the Court, and shall be paid out of the estate 

(15) Any creditor who has proved his debt may apply to the Court 
for a copy of the Receiver’s accounts (or any part thereof) relating to 
the estate, as shown by the cash book up to date, and shall be entit e 
to such copy on payment of the charges laid down in the rules o 
Court regarding the grant of copies 

(16) In any case m which a meeting of creditors is necessary an 
in any case in which the debtor proposes a composition or sc : e 
under section 38, the Receiver shall give seven days’ notice J 
debtor and to every creditor of the time and place appointe 
meeting Such notices shall be served by registered post 

Proof of Debts 

(17) A creditor’s proof should be m Civil Process Form No 
in Volume II, with such variations, as circumstances may require 

(18) In any case in which it shall appear from the debtors 
ment that there are numerous claims for wages by workmen a 
employed by the debtor, it shall be sufficient if one proof to ^ 
claims is made either by the debtor or by some other P ers ° n * N u; 
of all such creditors Such proof shall be in Civil Process Form 

in Volume II 


Procedure where the Debtor is a Firm 

(19) Where any notice, declaration, petition, or other <* oc “ m ( | lt 
requiring attestation is signed by a firm of creditors or deb ^ 
firm name, the partner signing for the firm shall also a sa j 
signature, ei “Brown & Co by James Green, a partner in 


firm fiprEsstty 

(20) Any notice or petition for which personal service is ^ ]t 
shall be deemed to be duly served on all the members of a 

is served at the principal place of business of the firm within „ 
diction of the Court on any one of the partners or upon afWe f 

having at the time of service the control or management of e P 
ship business there ^ 

(21) The provision of the last preceding rule shall so „g 

nature of the case will admit, apply in the case of any perso ^ 

on business within the jurisdiction In a name or style ot er 

own . gam® 

(22) Where a firm of debtors file an insolvency petition m ^ 

shall contain the names in full of the individual partners, an me j 

petition is signed in the firm name the petition shall be ac W|fl g 
by an affidavit made by the partner who signs the petit on 

that all the partners concur in the filing of the same 
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(23) An adjudication order made against a firm shall operate as 
it it were an adjudication order made against each of the persons who 
at the date ol the order is a partner in that firm 

(24) In cases of partnership the debtors shall submit a schedule 
Of their partnership affairs, and each debtor shall submit a schedule of 
his separate affairs 

(25) The joint creditors, and each set of separate creditors, may 
severally accept compositions or schemes of arrangement So far as 
circumstances will allow, a proposal accepted by joint creditors may 
be approved m the prescribed manner, notwithstanding that the pro- 
posals or proposal of some or one of the debtors made to their or his 
separate creditors may not be accepted 

(26) Where proposals for compositions or schemes are made by 
a firm, and by the partners therein individually, the proposals made 
to the joint creditors shall be considered and voted upon by them apart 
from every set of separate creditors , and the proposal made to each 
separate set of creditors shall be considered and voted upon by such 
separate set of creditors apart from all other creditors Such proposals 
may vary in character and amount Where a composition or scheme 
is approved, the adjudication order shall be annulled only so far as 
it relates to the estate, the creditors of which have confirmed the 
composition or scheme 

(27) If any two or more of the members of a partnership constitute a 
separate and independent firm, the creditors of such last mentioned firm 
shall be deemed to be a separate set of creditors, and to be on the same 
footing as the separate creditors of any individual member of the firm 
And when any surplus shall arise upon the administration of the assets of 
such separate or independent firm the same shall be carried over to the 
separate estates of the partners in such separate and independent firm 
according to their respective rights therein 

Sale ol Immoveable Property of Insolvent 

(28) If no Receiver is appointed and the Court, in exercise of its 
powers under section 58 of the Act sells any immovable property of the 
insolvent, the deed of sale of the said property shall be prepared by the 
purchaser at his own cost, and shall be signed by the Presiding Officer of 
the Court The cost of registration (if any) will also be borne by the 
purchaser 


Dividends 

(29) The amount of the dividend may, at the request and risk of a 
creditor, be transmitted to him by post 

Summary Administration 

(30) When an estate is ordered to be administered in a summary 
manner under section 74 of the Act, the provisions of the Act and Rules 
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shall, subject to any special direction of the Court, be modified as 
follows, nimely — 

(i) There shall be no advertisement of any proceedings in the 
Local Official Gazette or in any newspaper 
(if) The petition and all subsequent proceedings ‘hall be endorse! 
“Summary Case” 

(ii i) The notice of the hearing of the petition to the credito s 

shall be in Civil Process Form No ISO in Volume II 

(iv) The Court shall examine the debtor as to his affairs, but shal 

not be bound to call a meeting of creditors, but the crea tors 
shall be entitled to be heard and to cross examine til* 
debtor 

(v) The appointment of a Receiver will often not be necessary 

and the Court may act under section 58 of the Act in or 
to reduce the cost of the proceedings 


Costs 

(31) All proceedings under this Act down to and including ; tl* 
making of an order of adjudication shall be at the cost of the P 
prosecuting the same, but when an order of adjudication has been ^ 
the reasonable costs of the petitioning creditor shall be payable 

the estate . , 3 

(32) No costs incurred by a debtor of, or incidental to, an pp ^ 

tion to approve of a composition or scheme, shall be allowed ou 
estate if the Court refuses to approve the composition or sc “*® .« 

II — Cancel Civil Process Forms Nos 137-150 at pages 417 _ 
Volume II, of the Court’s General Rules and Circular Orders, um, 
substitute therefor the following — 


CIVIL PROCESS NO 137 
Debtor's Petition 

[Section 13 of the Provincial Insolvency Act V of 1920 ] 
District 


In the Court of the District Judge at 

Petitioner , 8 ti 

1 (a) ordinarily residing at (or earn 6 

business at,” “or personally working ^ 
gam at,’ or “in custody at” 


(a) Insert name and 
address and description 
of debtor 

(b) Stale name of 
Court and particulars 
of decree in respect of 
which the order of de 
tention has been made 
or by which an order 
of attachment has been 
made against debtor s 
property 


in consequence of the order of (6) M 

being unable to pay my debts, 
petition that I may be adjudged an ,ns s 
The total amount of all pecuniary ^ s£( 


me ,s Rs ’ / j here 

out in detail in Schedule A annex s 
unto, which contains the names and res ‘ 
of all my creditors so far as they are 
to, or can be ascertained by, me 
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(c) State whether amount and particulars of all my property are 
how, any el tne debts set out to Schedule B annexed hereunto 
ire secured together uith a specification of all my pro- 

perty, not consisting of money, and the place or places at which such 
property is to be found and ! hereby declare that I am willing to place 
all such property at the disposal of the Court save in so far as it includes 
such particulars (not being my books of account) as are exempted by 
law from attachment and sale m execution of a decree 

I hate not on any previous occasion filed a petition to be adjudged 
an insolvent, or, 1 set out in Schedule C particulars (d) relating to my 
previous 

<juucd^are P art,cu! “* ,e g ji t0 j, e adjudged an insolvent 

(I) Where a petition 
has been dismissed 
reasons for such dis 

(II) Where the debtor 
has previously been ad 
judged an insolvent con 
cise particulars of the in 
solvency including a 
statement whether any 
previous adjudication has 
been annulled and if so 
the grounds the efor 
Verification clause as in plaints 

Signature 


CIVIL PROCESS No 138 

Notice to Creditors of the Date of Hearing op an 
Insolvency Petition 

[Section 19 of the Provincial insolvency <4cf, V of 1920 ] 

In the Court of the District Judge at 

Insolvency Application No of 19 

Whereas A B has applied to this Court by a petition, dated 
of 19 to be declared an insolvent under the Provincial 

Insolvency Act, V of 1920 and your name appears in the list of creditors 
filed by the aforesaid debtor, this is to give you notice that the Court 
has fixed the day of 1 9 for the hearing of 

the aforesaid petition and the examination of the debtor If you desire 
to be represented m the matter you should attend m person or by duly 
instructed pleader The particulars of the debt alleged m the petition 
to be due to you, are as follows 


Judge 


Form on the reverse as 10 C P From No 1 ante 
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shall, subject to any special direction of the Court be modified as 
follows, nfimely - 

(i) There shall be no advertisement of any proceedings in the 
Local Official Gazette or m any newspaper 
(it) The petition and all subsequent proceedings 'hall be endorsed 
“Summary Case” 

(tu) The notice of the hearing of the petition to the cred tors 
shall be in Civil Process Form No 150 m Volume 11 

(iv) The Court shall examine the debtor as to his affairs, but sni 

not be bound to call a meeting of creditors, but the creditors 
shall be entitled to be heard and to cross examine the 
debtor 

(v) The appointment of a Receiver will often not be necessary 

and the Court may act under section 58 of the Act in ot er 
to reduce the cost of the proceedings 


Costs 

(31) All proceedings under this Act down to and including the 
making of an order of adjudication shall be at the cost of the P 
prosecuting the same, but when an order of adjudication has been 

the reasonable costs of the petitioning creditor shall be payable o 
the estate 

(32) No costs incurred by a debtor of, or incidental to, an app 

tion to approve of a composition or scheme, shall be allowed ou 
estate If the Court refuses to approve the composition or . » 

II —Cancel Civil Process Forms Nos 137-150 at pages 41 
Volume II, of the Court’s General Rules and Circular Orders, u » 
substitute therefor the following — 


CIVIL PROCESS NO 137 
Debtor’s Petition 

[Section 13 of the Provincial Insolvency Act V of 1920 ] 
District 


In the Court of 

1 (a) 

(a) Insert name and 
address and description 
of debtor 

(5) Stale name of 
Court and particulars 
of decree m respect of 
which the order of de 
tention has been made 
or by which an order 
of attachment has been 
made against debtor s 
property 


the District Judge at 
Petitioner 

ordinarily residing at (or arty l 
business at,” "or personally worKing ^ 
gam at,* or “in custody at” 
in consequence of the order of (c) i v 
being unable to pay my debts, 
petition that I may be adjudged an ,ns , _ s 
The total amount of all pecuniary ^ ^ 
against me is Rs * * hefe 

out in detail in Schedule A annexe 
unto, which contains the names and re$> 
of all my creditors so far as they are 
to, or can be ascertained by, 1116 
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m S ut{! whether amount and particulars of all m> property are 
hoV, any of tne debt* set out m 5cbedule B annexed hereunto 
•arc secured together with a specification of all my pro- 

perty. not consisting of money, and the place or places at which such 
property is to be found and I hereby declare that I am willing to place 
-all such property at the disposal of the Court sav e in $o Iar as U includes 
such particulars (not being my books of account) as are exempted by 
law from attachment and sale in execution of a decree 

t have not on any previous occasion filed a petition to be adiudged 
an insolvent, or 1 set out m Schedule C particulars (d) relating to my 
prei ions 

(d) The particular* *e prJ -L ’P B- to be adjudged an insolvent 
quired arc r»Ulion» 

(0 Where a petition 
ha* hern dismissed 
reason* for *t.cb die 

(«) Where the debtor 
ha* previously been ad 
judged an iniolvent con 
else particular* of the in 
solvency including a 
statement whether any 
previou* adjudication has 
been annulled and if so 
the grounds therefor 
Verification clause as in plaints 

Signature 

CIVIL PROCESS No 138 

Notice to Creditors op the Date op Hearing op an 
Insolvency Petition 

[Section 19 of the Provincial Insolvency Act V of 1920 \ 

In (he Court ol the District Judge at 

Insolvency Application No of 19 

Whereas A B has applied to this Court by a petition, dated 
of 19 to be declared an insolvent under the Provincial 

Insolvency Act, V of 1920 and your name appears m the list of creditors 
filed by the aforesaid debtor, this is to give you notice that the Court 
has fixed the day of ig f or t he hearing of 

the aforesaid petition and the examination of the debtor If you desire 
to be represented in the matter you should attend in person or by duly 
instructed pleader The particulars o I the debt alleged in the petition 
to be due to you, are as follows 


Form on the reverse as in C P From No 1 mte 


Judge 
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CIVIL PROCESS NO 141 
Order Annulling Adjudication 
[Section 35 of the Prouncuti Insolvency Act V of 1920 ] 

In the Court of the District Judge at 

lnsohency Application No of 19 

Applicant 

On the application of R S , of , and on reading 

and hearing , it is ordered that the 

order of adjudication, dated against A B , of 

, be and the same is hereby annulled 
Dated this day of 19 

Judge 


CIVIL PROCESS NO 142 

Notice to Creditors of the date of Consideration op a 
Composition or Scheme of Arrangement 

[Section 38 (1) of the Provincial Insolvency Act V of 1920 ] 

In the Court of the District Judge at 

Insolvency Application No of 19 

Applicant 

Take notice that the Court has fixed the day 

of 19 , for the consideration of a composition 

(or scheme of arrangement) submitted by A B the debtor in the 
above insolvency petition No creditor who has not proved his debt 
before the aforesaid date will be permitted to vote on the consideration 
of the above matter If you desire to be represented at above mentioned 
hearing you should be present in person or by duly instructed pleader 
with your proofs 

Judge 

On the reverse of the form 


Date of filing process 


Date of making over process to Nazir 


Date on which made over to the process-server 

Date of return by process server after service 


Date of return by Nazir to Court 
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CIVIL PROCESS NO 143 

List of Creditors for use at Meeting held for Consideration 
op Composition or Scheme 

[Section 38 (2) of the Provincial Insolvency Act V of 1920] 

In the Court ol the District Judge at 
In the matter of Insolvency Application No 19 

Applicant 

Meeting held at this day of * 9 


No 

Name of all 
creditors whose 
proofs have 
been admitted 

Here state as to each 
creditor whether he 
voted and, if so, 
whether personally j 
or by pleader ! 

Amount of 
assests 

ill 

mt of 
tted 
lof 



Total 











J 



Required number of Majority 
Required value 

CIVIL PROCESS NO 144 

Notice to Creditors op Application for Discharge 
[Section 41 (/) of the Provincial Insolvency Act V of 1920 ] 

In the Court of the District Judge at 

Insolvency case No of 19 

Applicant 

Take notice that the abovenamed insolvent has applied at the Co 
for his discharge, and that the Court has fixed the day of 
19 at o’clock for hearing the application 

Dated this day of Judge 

Note — On the back of this notice the provisions of section 42 ( ) 
Act V of 1920 should be printed 

Form on the reverse as in C P Form No 1, onte 


Ai p A ] 


CALCUTTA HIGH COURT RULES 


50S 


CIVIL PROCESS NO 145 

Order of Discharge Subject to Conditions as to Earnings, 

AFTER ACQUIRED PROPERTY, AND INCOME 

[Section 41 (2) (a) (f>) or (c) of the Provincial Insohcnc y Jcf 
V 0 / 1920 ] 

In the Court of the District Judge at 

Insohency case No of 19 

Applicant 

On the application of adjudged insolvent on the 

day of 19 , and upon taking 

into consideration the report of the Official Receiver (or Receiver) as to 
the insolvents conduct and affairs, and hearing A B and C D 
creditors — 

It is ordered that the insolvent 1°) be discharged forthwith, 
or (6) be discharged on the 

or (c) be discharged subject to the following 

conditions as to his future earnings, after acquired property, 
and income — 

After setting aside out of the insolvent s eammgs after acquired 
property, and income, the yearly sum of Rs for the support 

of himself and his family the insolvent shall pay the surplus if any (or 
such portion of such surplus as the Court determine) of such earnings 
after acquired property, and income to the Court or Official Receiver 
(or Receiver) for distribution among the creditors in the insolvency 
An account shall on the first day of January in every year or within 
fourteen days thereafter, be filed in these proceedings by the insolvent 
setting forth a statement of his receipts from earnings after acquired 
property, and income during the year immediately preceding the said 
date and the surplus payable under this order shall be paid by the 
insolvent into Court or to the Official Receiver (or Receiver) within 
fourteen days or the filing of the said account 

Dated this day of 19 

Judge 


CIVIL PROCESS No 146 
Proof of Debt general Form 
[Section 49 of the Proimcial Insolvency Act V of ;9’0 ] 

In the Court of the District Judge at 

Insolvency Application No of 19 

Applicant 

(o) Here insert number In the matter of No (a) 

given in the not re Of 19 

I of (b) make 

oath and say (or solemnly and sincerely 
affirm and declare) 


(M Addrrsa m full 
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I That the said 
the petition, viz , the 


in the sum of Rs 

(c) State consideration 
and specify the vouchers 
(if any) in support of the 
claim 

knowledge or belief for 

(d) Here details of 
securities bills or the 
like 

Admitted to vote for Rs 
Judge or Official Receiver 


— , at the date of 
day of 19 

and still —2- justly and truly indebted to me 
a p™ for (c) as shorn 

by the account endorsed hereon (or the folio* 
ing account), viz , for which sum or any part 
thereof 1 say that I have not, nor hath or any 
person by oria to my 

use had or received any 

manner of satisfaction or security whatsoever 
save and except the following (d) 


Sworn at 
day of 
before me 


Deponent s 
signature 

Commlss oner 


CIVIL PROCESS No 147 
Proof of Debt op Workmen 
[Section 49 of the Provincial Insolvency Act Vo] 1920 ] 

In the Court of the District Judge a( .. 

Insolvency Application No Appl caat 

I (a) of (6) make oath and say — (or solemnly and sincerely afflr 
and declare) 

I That (c) 

at the date of the adjudication viz 

of 19 4e 

and still Bm justly and truly indebted W 


(a) Fill in full name 
address and occupation 
of deponent 

(h) The abovenamed 
debtor or the foreman of 
the abovenamed debtor 
or on behalf of the work 
men and others employ 
cd by the abovenamed 
debtor 

W I or the said 
(a) My employ or 
the employ of the 
abovenamed debtor 
(®) M® cr the 
abovenamed debtor 


the <W 


and 


several persons wnose names • . 

descriptions appear in the schedule en 0 * 
hereon m sums severally set against 
names m the «ixth column of such sc e 
for wages due to them respectively as v ^ 
men or others in ( d ) 
respect of services rendered by them f e P 
tively to ( e ) , _ ,v» 

during such periods before ‘ 

date of the receiving order as are set out against their respective 
in the fifth column of such schedule, for which said sums ° 
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part thereof, 1 say that they hate not, nor hath any of them had or 
received any manner of satisfaction or security whatsoever 

} Sw om at f 

this day of 

before me 


Deponent s 
signature 


CIVIL PROCESS No 148 
Order Appointing a Receiver 
[Section 56 of the Provincial insolvency Act V of 1920 ] 

In the Court of the District Judge at 
In the matter of an Insolvent 

No of 19 

Whereas A B , was adjudicated an 

insolvent by order of this Court, dated 

and it appears to the Court that the appointment of a Receiver for the 
property of the insolvent is necessary — 

It is ordered that a receiving order be made against the insolvent 
and a receiving order is hereby made against the insolvent and A B 
of [or the Official Receiver] is hereby constituted 
Receiver of the property of the said insolvent And it is 

further ordered that the said Receiver (not being the Official Receiver) 
do give security to the extent of and that his remuneration 

be fixed at 

Dated this day of 19 

Judge 

CIVIL PROCESS No 149 

Notice to Persons Claiming to be Creditors of Intention 
to Declare Final Dividend 


[Section 64 of the Provincial Insolvency Act V of 1920 ] 

In the Court of District Judge at 

in the matter of Insolvencv Application No of 19 

Applicant 

Take notice that a final dividend is intended to be declared in the 
above matter, and that if you do not establish your claim to the satis 
faction of the Court on or before the day of 

19 , or such later day as the Court may fix your claim will be 

expunged, and I shall proceed to make a final dividend without regard 
to such claim 

Dated this day of 19 

To X Y 

G H 

Receiver [Address] 

Form on the reverse as in C P Form No l ante 
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CIVIL PROCESS No 150 
Summary Administration Notice to Creditors 
[Section 74 of the Provincial Insolvency Act V of 1920 ] 
la the Court of the District Judge at 
Insolvency case No of 19 

Applicant 

Take notice that on the day of 

the abovenamed debtor presented a petition to this Court praying to 
be adjudicated an insolvent and that on the day 

J9 , the Court being satisfied that the property of the debtor is net 
likely to exceed Rs 500, directed that the debtors estate be adorn-s- 
tered In a summary manner and appointed the ^ 

19 for the further hearing of the said peunM 

and examination of the said debtor 

Also take nonce that the Court may on the aforesaid date t e 
and there proceed to adjudication and distribution of the assets w 
aforesaid debtor It will be open to you to appear and 8*'« e , Lj 
on the date Proof of any claim you desire to make must be o g 
m Court on or before that date 

Given under my hand and the seal of this Court 


day of 


judg* 

By order or the High Court, 

N G A Edgley, 

Rep*" 

[Vide Calcutta C«e«e. dated Sth June 1921 ] 
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THE MADRAS PROVINCIAL 
INSOLVENCY RULES, 1922. 


[Notification published in the Fort St George Gazette" 
Of the 25th April 1922 ] 


By virtue of the provisions of section 79 of the Provincial Insolvency 
Act, 1920, and of all other powers thereunto enabling, and with the 
previous sanction of His Excellency, the Governor in Council, the 
High Court of Judicature at Madras has made the following rules for 
carrying mto effect the provisions of the said Act — 

I These Rules may be called “The Madras Provincial Insolvency 

Rules, 1922,’ and shall applv to all proceed- 
TitJtf and application mgs under the Provincial Insolvency Act, 

1920, in any Court subordinate to the High 
Court of Judicature at Madras They shall come into force on the first 
day of May, 1 922 and shall apply to all proceedings thereafter instituted 
and, as far as may be, to all proceedings then pending 

II The forms mentioned in these Rules are the forms m the 

F’orma Appendix hereto and shall be used with such 

variations as circumstances may require 

III (1) In these Rules unless there is anything repugnant in the 

Definition subject or context, “the Act ’ means the 

Provincial Insolvency Act, 1920, 

“the Court" includes a Receiver exercising the powers of the 
Court in accordance with section 80 of the Act 

“Receiver" means a Receiver appointed by the Court under section 
56 (I) of the Act, 

"Interim Receiver” means a Receiver appointed by the Court under 
section 20 of the Act, 

“proved debt” means the claim of a creditor so far as it has been 
admitted by the Court 

(2) Save as otherwise provided all words and expressions used in 
these Rules shall have the same meaning as those assigned to them 
in the Act 


IV (t) Every petition application, affidavit or order m any pro- 
. , , , ceedmg under the Act or under these rules 

vause tule and number „„ , .. _ Kt , 

shall be headed by a cause-title in Form No I 


(2) When an insolvency petition is admitted, the chief ministerial 
officer of the Court shall assign a distinctive serial number to the petition 
and all subsequent proceedings on the petition shall bear that number 
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CIVIL PROCESS No 150 
Summary Administration Notice to Creditors 
[Section 74 of the Provincial Insolvency Act, V of 1920 ] 

In the Court of the District Judge at 
Insolvency case No of 19 

AppleuL 

Take notice that on the day of ^ 

the abovenamed debtor presented a petition to this Court praying t# 
be adjudicated an insolvent and that on the day 

19 , the Court being satisfied that the property of the debtor is n 

likely to exceed Rs 500. directed that the debtor’s estate be adaias- 
■ day o' 


tered in a summary manner and appointed the 


19 for the further hearing of the said pettn» 

and examination of the said debtor . . 

Also take notice that the Court may on the aforesaid date 
and there proceed to adjudication and distribution of the assets o 
aforesaid debtor It will be open to you to appear and 8 ive e 'J. . 
on the date Proof of any claim you desire to make must be » 
m Court on or before that date 

Given under my hand and the sea! of this Court 
day of 19 judge 

By order of the High Court, 

N G A Edcley, 

[Vide Calcutta Gazette, dated 8th June 1921 ] 
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THE MADRAS PROVINCIAL 
INSOLVENCY RULES, 1922 


[Notification published in the Fort St George Gazette 
Of the 2Sth Apnl 1922 ] 


By virtue of the provisions of section 79 of the Provincial Insolvency 
Act, 1920, and of all other powers thereunto enabling and with the 
previous sanction of His Excellency the Governor in Council the 
High Court of Judicature at Madras has made the following rules lor 
carrying into effect the provisions of the said Act — 

I These Rules may be called The Madras Provincial Insolvency 

Rules 1922 and shall applv to all proceed 
Title and application ings under the Provincial Insolvency Act, 
1920 in any Court subordinate to the High 
Court of Judicature at Madras They shall come into force on the first 
day of May 1922 and shall apply to all proceedings thereafter instituted 
and, as far as may be to all proceedings then pending 

II The forms mentioned tn these Rules are the forms in the 

Appendix hereto and shall be used with such 
Form* variations as circumstances may require 

III (1) In these Rules unless there is anyth ng repugnant in the 

subiect or context the Act means the 
Definition Provincial Insolvency Act 1920 

the Court includes a Receiver exercis ng the powers of the 
Court in accordance with sect on 80 of the Act 

Receiver means a Receiver appointed by the Court under section 
56 (1) of the Act 

Interim Receiver means a Receiver appointed by the Court under 
section 20 of the Act 

proved debt means the cla m of a creditor so far as it has been 
adm tted by the Court 

(2) Save as otherwise provided all words and expressions used In 
these Rules shall have the same meaning as those assigned to them 


in the Act 

IV (1) Every petition application affidavit or order in any pro- 
ceed ng under the Act or under these rules 
Cause t tie and number shal i be headed by a cause title in Form No 1 


(2) When an insolvency petition is admitted the chief ministerial 
officer of the Court shall assign a distinctive serial number to the petition 
and all subsequent proceedings on the petition shall bear that number 
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V (1) When an insolvency petition presented by a creditor 
admitted, the creditor shall within seven cm 
Creditor to furnish t j, er eafter furnish a copy of the petition Is 
copies of his petition sema , on {h(j deb!or or> lf there are oor* 

debtors than one, as many copies as there are debtors and tbe ^ 
ministerial officer of the Court shall sign the copy or copies if on exw 
nation he finds them to be correct . 

(2) The copy shall be served together with the notice of “ ' 

fixing the date for hearing the petition on the debtor or upon f 
upon whom the Court orders notice to be served 
d . i j.w . VI Particulars to be given under tta» 

Particulars in debtor s Frirm No 2 

petition 13 (1) of the Act shall be in Form no 

VII If a debtor against whom an insolvency petmon bas '^ 

, JL . admitted dies before the hearing of Ik >P*M“ 

Death of debtor be he Couft order lha , notice of the or- 

fore hearing of petition ^ ^ ^ ^ heanng lhe peUt.onsb^ 

served on his legal representative or on such other person as > e 
may think fit in the manner provided for the sen ice of su ^ 

VIII (I) Unless otherwise ordered, all claims shill be P™ 

r j i affidavit in Form No 3 in the ton*** 

Proof of debts Vlded m secnon 49 of the Act, provided^ 

before admitting any claim the Court may call for further evu* ^ 

(2) The affidavit may be made by the creditor or by 

authorised by him, provided that if the deponent is no knou ledge 

affidavit shall state the deponent’s authority and means o ^ 

(3) As soon as may be after proof of any debt is ten ^® r ® ’ “ a p? 

shall by order in writing admit the creditor’s claim m w l0 pit 

or reject it, provided that when a claim is rejected in w 

the order shall state briefly the reasons for the rejection ^ ^ ^ 
(c) A copy of every order rejecting a claim, or 
only, shall be sent by the Court by registered po$* *° p 
the claim within seven days from the date of the order . a co? r 

IX As soon as the schedule of creditors has been Rut& 

.... . . thereof shall, if a Receiver or afl3 ,1 

Schedule cl oed.loe. ^ b „„ 3ppomte d, be supplied 

subsequent entries and alterations made therein shall e 

to the Receiver or Interim Receiver ,,, of tbe 

X (1) If a debtor submits a proposal under section o 

Act, the Court shall Be a tltfe 

Consideration ol com Nation Ol the P'° P “ S, h ”” s 0 t tit! l[ r 
positions and schemes together With 3 Copy O »hO l* 35 

of agreement posal shall be sent to ev ery cr 

proved . .[, e deb®* 

(2) At the meeting for the consideration of the pr ®P°. iQ so ppost 
shall be entitled to address the Court in person or by P <- a en t,ile4 18 

of the proposal and every creditor who has proved sna £ 0U jt 

person or by pleader to question the debtor and to address 
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XI (1) E\ery appointment of a Receiver or Interim Receiver shall 
be by order in writing signed by the Court 
Appointment of and Copies of this order sealed with the seal of the 
C °“ n s “ b « «" ed “ ths deb,0r ”“ d 
warded to the person appointed 

(2) E'ery Receiver or Interim Receiver other than an Official 
Receiver shall be required to give such security as the Court thinks flt 

(3) The Court shall not require an Official Receiver to give security 

(4) In cases where the Official Receiver is empowered to make 
orders of adjudication, he shall send a copy of every order of adjudtca 
tion made by him to the Court in which the proceedings are pending, 
and may apply that he may be appointed Receiver for the property of 
the insolvent 

(5) The Court may thereupon appoint the Official Receiver to be 
receiver for the property of the insolvent and, unless it sees flt to do so, 
it shall not be necessary to give notice of the application to any person 

Provided that any part of the proceedings may apply to the Court, 
upon notice to the Official Receiver and the insolvent, that the appoint 
ment of the Official Receiver may be set aside or that a special receiver 
may be appointed in his place 

XII (1) The Court may remove or discharge any Receiver, or 
Interim Receiver other than an Official 
Removal or discharge Receiver, and any Receiver or Interim 
Receiver IVCr °* ,ntenm Receiver so removed or discharged shall, 
unless the Court otherwise orders deliver 
up any assets of the debtor in his hands and any books accounts or 
other documents relating to the debtor s property which are in his posses 
sion or under his control to such person as the Court may direct 

(2) If an order of adjudication is annulled, the Receiver (if any) 
shall, unless the Court otherwise orders deliver up any assets of the 

debtor in his hands and any books accounts or other documents relating 

to the debtor’s property which are in his possession or under his control 
to the debtor or to such other person as the Court may direct 
Receiver or Intenm xl11 Every Receiver or Interim Receiver 
Receiver an officer of shall be deemed tor the purpose of the Act 
the Court atl d 0 f these rules to be an officer of the Court 

Application by Re XIV Ever V application to the Court 
ceiver or Interim Re made by a Receiver or an Interim Receiver 
cerver shall be in writing 

(2) The Court may order that notice of any application by the 

Receiver or Intenm Receiver and of the date fixed for the hearing of 

the application shall be sent by registered post to all creditors who 
have proved 

XV (]) The remuneration of Receivers or Interim Receivers other 
„ , than Official Receivers shall be in such cro 

Receivers portion to the amount of the dividends distn 

buted as the Court may direct, provided that 
it does not exceed five per centum of the amount of the dividends 
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(2} II a Reaver &J:sr t.nn lie Ommal Receiver hi» beta -jpox/i 
j m«o!vencv in wh,ch *h* Cczn rx-lo sa crier sjprorxg a f e- 
jcsal under ssci.cn 3a (7) cf tie Ad, lie renmnera^a to be fa d to the 
Receiver «h_U be fixed by tic Court, ci tie c'der apptmng lit 
proposal shall m-le proves cn ‘cr tic paysesi ol tic reauseriuoa t*d 
«hall be sub.ect to the pavmem ticrec' 

XVI (|) Uc'ssa the Cc-rt cJherw 'c i-rzdz, .i: Receiver or buna 

/ iw™. R “°'“ < -- 1 “ ^ “ =?>, te j**** 

I appcmtmeat, ■'*■ a aay csss be 'ore the fce* 

> ing of the debar s appLcstica /cr d.$ch-rge, draw up a report t.poa ikt 
ca^sc of the debtor » ^solvency, the cx~i..=x of the deb or so far -=> 
it may hare costnb^ ed to h.s a solvency and also Jus coaii-ct iarx’ 
the insolvency proceedings m all miners connected with such proceed 
ings and in particular such report shall sta e (-1 whether the Till* «f 
the deb or s assets is less than h>if his unsecured liabilit.es and i! * 
whether that /act is due to crcamsunces for which the debtor an®# 
justly be held responsible, {b) whether the debtor has os-rei to k«r 
such books of account as are usual and proper m the business eatf” 
ca by him and as suffic-ently d sdose h s bmu’ess transactions JM 
financial posmon within the three years immediately preceding 
insolvency, (c) whether the debtor has continued to trade after Uos&S 
himself to be insolvent (<f> whether the debtor has contracted any M 
provable under the Act without having at the time of contracung 
reasonable or probable ground of expectation that he would be ai>’ e 
pay it, (e) whether the debtor has failed to account satisfactorily for *»• 
loss of assets or for any deficiency ol assets to meet his liabiu 
(/) whether the debtor has brought on, or contributed to, his insol't 11 
by rash and hazardous speculations or by unjustifiable extravagsc# 
living or by gambling or by culpable neglect of his business affanT * 
whether the debtor has, within three months preceding the date o l 
presentation of the peution when unable to pay his debts as they « 
due, given an undue preference to any of his creditors, (M tt,ietJie Lje 
debtor has on any previous occasion been adjudged an insolvent or 
a composition or arrangement with his creditors, and (fl whether . 
debtor has concealed or removed his property or any part of it of 
been guilty of any other fraud or fraudulent breach of trust 
(2) If the debtor submits a proposal under section 33 (0 
Act, the Receiver shall state in his report whether in his °P‘ nl0 “ }k , 
proposal is reasonable and is likely to benefit the general body « 
creditors and shall state the reasons for his opinion mS j 

XVII Unless the Court otherwise directs, the debtor shall to ^ 
Di-htn, . c , the Receiver or Interim Receiver ot, 

accounts Utn “ Receiver or Interim Receiver has B “ , 

appointed the Court with a trading . ^ 
and an account showing all moneys and securities paid, dispose . 
encumbered or recovered by or from the debtors or on his account 
his income and the source thereof for such period 3S the ^ ecei ' e w f a 
Interim Receiver or if a Receiver or Interim Receiver has nor 
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appointed, the Court may direct, provided that the Receiver or Interim 
Receiver shall not, without the previous sanction of the Court, direct the 
debtor to furnish accounts for more than tuo years before the date of 
the presentation of the insolvency petition 

XV III (1\ The Receiver or Interim Receiver shall kee^t a cash 
, book and such books and other papers as are 

eceiver s accounts necessary to give a correct view of his 
administration of the estate, and shall submit his accounts at such times 
and in such forms as the Court may direct Such accounts shall be 
audited by such person or persons as the Court may direct The costs 
of the audit shall be fixed by the Court and shall be paid out of the 
estate 


(2) The accounts of Official Receivers shall be audited annually by 
the Accountant-General 

(3) The cost of such audit, calculated at 12 annas per Rupees one 
hundred on the amount realized since the last audit of the estate con- 
cerned shall be paid by the Official Receiver from such amount and, 
in case a distribution thereof to creditors is ordered in any year before 
the audit has taken place, shall be reserved for such payment from the 
amount otherwise available for distribution 


/ Distribution of 
dividends 


XIX (I) No dividend, shall be distri- 
buted by a Receiver without the previous 
sanction of the Court 


• l (2) Notice in Form No 8 or Form No 9, as may be appropriate, 
that the distribution of a dividend has been sanctioned shall be sent by 
the Receiver or, if there is no Receiver, by the Court to every creditor, 
who has proved a debt, by registered post within one month from the 
date of the order sanctioning the distribution 


(3) The amount of any dividend due to a creditor may at his 
request be transmitted to him by postal money order at his risk and 
expense and, if the amount does not exceed Rs 5, shall be so trans- 
mitted, unless he appears to claim it in person or by duly authorized 
agent before the Receiver or, if there is no Receiver, before the Court 
within two months from the date of the order sanctioning the distribu- 
tion of the dividend 


(4) An order shall not be made under section 65 of the Act without 
giving the Receiver opportunity to show cause why the order should 
not be made 


Application for 
discharge 


XX \\\ kv. tor dtschasgt 

shall not be heard until after the schedule of 
creditors has been framed 


(2) Every creditor who has proved sRhll be entitled in person or 
by pleader to appear at the hearing and oppose the discharge, provided 
that he has served upon the insolvent and upon the Receiver (if any) 
not less than seven days before the date fixed for the hearing a notice, 
stating the grounds of his opposition to the discharge 


33 
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(3) A creditor who has not served the prescribed notices shall not 
unless the Court otherwise directs, be permitted to oppose the d scharj* 
of the debtor , and a creditor who has served the prescribed notices 
shall not be permitted, unless the Court otherwise directs, to oppo'e the 
discharge on any ground not specified in the notice 

(4) At the hearing of the application the Court may hear ant 
evidence which may be tendered by a creditor who has served the pres- 
cribed notices, or by the Receiver, and also any evidence which may « 
tendered on behalf of the debtor and shall examine the debtor, ll news 
sary, for the purpose of explaining any evidence tendered and may ear 
the Receiver, the debtor, in person or by pleader, and any cred tor 
jn person or by pleader, who has served the perscnbed notice 

XXI (1) The notices to be given under sections 19 (2), 30, 37 Pi 
38 (I) and 41 (1) of the Act shall be 
Not,c “ Iished in the Fort St George G^elle a 

English, in the District Ca 2 ette in English and in the language o 
Court and in such other manner, if any, as the Court may direct * 
copies of the notices in English and in the language of the Court 
be affixed to the notice board of the Court 

(2) The notices to be given under sections 19 (2) 38 (1) an ^ 

of the Act shall be published and affixed in the manner prou 
paragraph (1) of this rule not less than fourteen days before tn 
fixed for the hearing of the application, the consideration of the p 
or the hearing of the application of the proposal, or the hearing 
application for discharge as the case may be ^ 

(3) Notice of the date fixed for the hearing of an insolvency 

under section 19 (1) of the Act shall be sent by the Court by reg ^ 
post, if the petmon is by the debtor, to all creditors mentione > ^ 
petition, and if the petition is by a creditor, to the debtor, not e 
fourteen days before the said date h ,i t* 

<4) The notice to be given under section 33 (3) of the Ac s ^ 
served only on the debtor and on the creditors who have P rc ' e . jj 
debts and may, if the Court so directs, be served on any or a 
creditors by registered post . ^er 

(5) N otice of the date fixed for the consideration of a propos 
section 38 (1) of the Act shall be sent by the Court by regis! f[, s th3a 
to all creditors who have tendered proof of their debts not 
fourteen diys before the said date 

(6) Notices of the date fixed for the hearing of an a PP' lca! £” lft 
discharge under section 41 (1) of the Act shall be despatched ^ ;cie i 
Court by registered post to all persons whose names have been y j 
in the schedule of creditors not less than fourteen days before 

date • .. jj. test 

(7) The notice to be given under section &4 of the Act sha ^ ^ 
by the Receiver by registered post to all persons whose ciai ^ 
creditors have been notified but not proved not less lhaa one 
month before the limit of time fixed for proving claims 
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(8) U shall cot be necessary to give notice of date to which the 
hearing of a petition or of an application for discharge or the considera- 
tion of a proposal is adjourned 

1,9) The notice of an order of adjudication to be published under 
section 30 of the Act shall contain a statement that creditors should prove 
their claims as soon as possible and that a claim m3y be proved by 
■delivering or sending by registered post to the Court or Official Receiver, 
as the case may be, an affidavit in Form No. 3 

XXII (1) AH proceedings under the Act down to and including 
the making of an order of adjudication shall 
< ” ost be at tHe cost of the party prosecuting them, 

hut when an order of adjudication has been made, the costs of the 
petitioning creditor including the costs of the publication of all Gazettes 
notices required by the Act or Rules which, by the Act or rules, the 
petitioning creditor is required to pay, shall be taxed and be payable out 
of the estate 

(2) Before making an order on an insolvency petition presented by 
a debtor, the Court may require the debtor to deposit in Court a sum 
sufficient to cover the costs sending the prescribed notices of the hearing 
of petition and the costs of the publication of all Gazette notices required 
by the Act or Rules which, by the Act or Rules, the debtor is required 
to pay 

(3) The cost of the publication m the Gazette — 

fa) An order fixing the date for the hearing of an insolvency 
petition under section 19 (2) shall, when the petition is bv 
the creditor, be paid by the creditor, and, when the petition 
is by the debtor be paid out of the sum deposited in Court 
by the debtor under rule XXII (2) 

(6) Notice of a proposal for a compensation under section 38 (1) 
and notice of an application for discharge under section 41 (l) 
shall be paid by the debtor, 

(4) The publication in the Gazette ol — 

(а) Notice ol adjudication under section 30 

(б) Notice to creditors whose claims have been notified but not 

proved under section 64 

(c) Notice of an order annulling an adjudication under section 37 (2), 
shall be free of charge 

(5) No costs incurred by a debtor of, or incidental to, an application 
to approve a composition or scheme shall be allowed out of the estate 
if the Court refuses to approie the composition or scheme 

(61 If the assets available are not sufficient in any case for taking 
proceedings necessary for the administration of the estate, the Receiver 
or Interim Receiver or Official Receiver, as the case may be, may call 
upon the creditors or any of them to advance the necessary funds or to 
indemnify him against the cost of such proceedings Any assets realized 
by such proceedings shall be applied, fn the first place, towards the repay- 
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ment of such advances, with interest thereon at 6 per cent per aoaua. 

XXIII If the Court makes an order under 
Summary .dmuiatn secll0n ?4 0 , the Act that flu debtor S CSJI 
11011 be administered in a summary manner — 

(a) the petition and all subsequent proceedings shall be endorsed 
‘ Summary Case 

(b) the Receiver or Interim Receiver shall not carry on the busmw 
of the debtor under clause (c) of section 59 of the Act, nor msutu 
any suit under clause (d) of the said section, nor aCvept as the cons e 
tion for the sale of any property of the debtor a sum of money P*l* 
at a future time under clause (/), nor mortgage, nor pledge, any F 
of the property of the debtor under clause (g) 

XXIV All insolvency proceedings may be inspected at such 
and subject to such restrictions as 4 
may prescribe by the Receiver or 
Receiver, the debtor, any credtor who 

proved or any legal representative on their behalf 

XXV All Courts and Official Receivers shall maintain 

of (1) insolvency petiuons received 1 
° f solvency petitions disposed of, and (J PJ 

ceedings in insolvency subsequent » 
adjudication in the Forms Nos 4, 5 and 6 in the appendix to ^ 

They shall also submit to the High Court on the 15th day aite ? 
of each quarter a return of all proceedings in insolvency m t ^ 

XXVI In addition to the registers prescribed m rule XXV, , 
Receivers shell nuinlam (1) * 


Inspection 

ceedings 


ter, (2) a register of assets mid w ( 
ment register (mventory) m Forms 
11 and 12 appended to these rules 

XXVII Expenditure incurred by an Official Recei>er ^d 
on journeys undertaken for the p 
administration will be recoverao 
Official Receiver from the asset 
or estates concerned m accords! 
rules made by the High Cou 

to time in that behalf 

XXVIII (1) When any petition, notice or other doc 
by a firm of creditors or deb 
name, the partner signing 1 
add also his own signatur 
manner, B and Co , by A B a partner in the said 
(2) Any petition or notice of which personal 
shall be deemed to be duly served on all member 
served at the place of business of the firm in Indi 
partners or upon any person having at the time 
or management of the partnership business there 


Maintenance of 


Expenditure on jour 
neyi undertaken foi 
purposes of adnunistra 


Proceedings by 
against a firm 
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(3) Where a firm of debtors file an insolvency petition, the same 
shall contain the names in full of the individual partners, and unless 
it is signed by all of them, it shall be accompanied by the affidavit of the 
piiuitT signing rt that att the pattn«s concur vtv the Sftwig o! the saint 

(4) When a creditor files an insolvency petition against a Amt, the 
same shall state the names of the individual partners so far as the same 
. .ir?. I nnun to the petitioner, and the debtors shall together with their 

lule of affairs file an affidavit setting out the names in full of the 
iduat partners * 

(5) An order of adjudication shall be made against the partners 
/•dually 

J(6) The debtors shall submit a schedule of their partnership affairs 
’ (each debtor shall submit a schedule of his separate affairs 
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ALLAHABAD HIGH COURT RULES. 

NOTIFICATION NO 1166/47— 1 (4) of 1922 

Rules framed under section 79, the Provincial 
Insolvency Act, V of 1920 

The following amendments are made in the General Rules (Civil) 
of 1911, with the previous approval of Government as required ty 
section 79 of the Provincial Insolvency Act V of 1920 — 

For the rules in Chapter XIX substitute the following rules — 

1 This rules may be cited as “The Agra Provincial Insolvent! 
Rules " The Forms Nos 138 to 152 (shown in Volume II, Appenicw 
with such variations as circumstances may require shah be used for w 
matters to which they severally relate 

2 Every insolvency petition shall be entered in the R e S lS ef 

Insolvency Petitions (Form No 80) to be maintained in all c ^ 
exercising insolvency jurisdiction and shall be given a serial nnmM . ^ 
that register and all subsequent proceedings in the same matter 
bear the same number >{f> 

3 All insolvency proceedings may be inspected by the Re 1 * 
the debtor, and any creditor who has tendered proof of his debt, o ^ 
legal representative on their behalf at such times and subject 
same rules as other court records 

Notices 

4 Whenever publication of any notice or other matter is J*?* 
by the Act to be made in an Official Gazette, or is required by t ^ 
framed under the Act to be made in a local newspaper, a memo ^ 
referring to and giving the date of such advertisement shall o 
with the record and noted in the other sheet, 

5 Notice of an order fixing the date of the hearing of a p et ^ 

under section 19 (2) shall, m addition to the publication ,her * 6UC ji 
local official gazette as required by the Act, be also advertised 
newspaper or newspapers as the Court may direct f „ 

A ccpy of the notice shall also be forwarded by registered ^ 
each creditor to the address given in the petition The same p [l0fl 

shall be followed in respect of notices of the d3te for the cons ‘ jj-. 
of a proposal for composition or scheme of arrangement un 
tlon 38 (1) . ^ a 

6 Notice of an order of adjudication under section 30 * ^ 

required by the Act to be published In the local official gazett® 5 ^ ^ 
be published m such local newspaper or newspapers as the cou 
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think fit When the debtor is a Government servant, a copy of the 
order shall sent to the Head of the office in which he is employed 

The same procedure shall be followed in regard to notices or orders 
annulling an adjudication under section 37 ( 2 ) 

7 The nonce to he £»en by the court under section 50 shaft be 
served on the creditor or his pleader or shall be sent through the post 
by registered letter 

8 The notice to be issued by the Receiver under section 64 before 
the declaration of a final dividend to the persons whose claims to be 
creditors have been notified but not proved shall be sent through the 
post by registered letter 

9 Notices of the date of hearing of applications Tor discharge under 
section 41 (1) shall be published in the 'oca! official gazette and in such 
local rewspapers as the Judge may direct and copies shall be sent by 
registered post to all creditors whether they have proved or not 

10 A certificate of an officer of the court or of the Official Receiver 
or an affidavit by a Receiver that any of the notices referred to m the 
preceding rules has been duly posted accompanied by the post office 
receipt, shall be sufficient evidence of such notice having been duly sent 
to the person to whom the same was addressed 

11 In addition to the prescribed methods of publication any notice 
may be published otherwise in such manner as the Court may direct, 
for instance bv affixing copies in the court house or by beat of drum 
in the village in which the insolvent resides 

Receivers 

12 Every appointment of a Receiver shall be by order in writing 
signed by the court Copies of this order sealed with the seal of the 
court shall be served on the debtor and forwarded to the person 
appointed 

13 (a) A court when fixing the remuneration of a Receiver shall 
as a rule direct it to be in the nature of a commision or percentage of 
which one part shall be payable on the amount realized after deducting 
any 'um paid to secured creditors out of the proceeds of their securities 
and the other part on the amount distributed in dividends 

( 6 ) When a Receiver realizes the security of a secured creditor 
the court may direct additional remuneration to be paid to him with 
reference to the amount of work done by him and the benefit resulting 
therefrom to the creditors 

14 The Receiver shall keep a cash book and such books and 
other papers as to give a correct view of his administration of the 
estate and shall submit his accounts in such forms as the court may 
direct Such accounts shall be audited bv such person or persons as 
the court may direct The costs of the audit shall be fixed by the court 
and shall be paid out of the estate 

t5 The Receiver shall ordinarily deposit the money realized by him 
in the Government Treasury or whenever for any particular reason 
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money in any case is placed in a bank approved by the Court in fixed 
deposit bearing interest, the amount of interest shall be credited to the 
estate 

16 The Receiver shall submit to the court each quarter not later 
than the !0th day of the month next succeeding the quarter to which it 
relates, an account showing all the receipts and disbursements in the 
case or cases in which he is Receiver 

17 Whenever there are no funds in the estate and the Receier 
receives financial help from any creditor he should show in the account 
of the estate the amount so received 

18 Any creditor who has proved his debt may apply to the court 
for a copy of the Receiver’s accounts (or any part thereof) relatng to 
the estate, as shown by the cash book up to date, and shall be entiled 
to such copy on payment of the charges laid down in the rules ol ths 
Court regarding the grant of copies No court fee will be required tor 
such copies 

19 In any case in which a meeting of creditors is necessary and 
in any case in which the debtor proposes a composition or scheme under 
section 38, the Receiver shall give at least 14 days' notice to the debtor 
and to every creditor of the time and place appointed for each meeting 
£>uch notices shall be served by registered post 


Proof of debts 

20 A creditor’s proof may be in Form No 143 in the Appendix * tl> 
such variations as circumstances may require 

21 In any case in which it shall appear from the debtor’s stateireoi 
that there are numerous claims for wages by workmen and ow* 1 * 
employed by the debtor, it shall be sufficient if one proof for all 
claims is made by the debtor or by some other person on behalf 
all such creditors Such proof should be in Form No 144 in the Appen®* 


Procedure where the debtor is a firm 


22 Where any notice, declaration, petition or other document fC 
quiring attestation is signed by a firm of creditors or debtors in the fir n5 
name, the partner signing for the firm shall also add his own signal 
e g "Brown and Co , by James Green, partner in the sa*d firm " 


23 Any notice or petition for which personal service is neceSMO 
shall be deemed to be duly served on all the members of a firm if 11 “ 
served at the principal place of business of the firm within the junsdict o 
of the court upon partners, or upon any person having at the time 
service the control or management of the partnership business there 

24 The provisions of the last preceding rule shall, so far J! *** 
nature of the case will admit, apply in the case of any person carr)> 
on business within the jurisdiction in a name or style other than his <•* 

25 Where a firm of debtors file an insolvency petition the 
shall contain the names In full of the individual partners, and if su 
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petition is signed in the firm’s name the petition shall be accompanied 
by an affidavit made by the partner who signs the petition showing 
that all the partners concur in the filing of the same 

26 An adjudication order made against a firm shall operate as if 
it were an adjudication order made against each of the persons who at 
the date of the order is a partner in that firm 

27 In cases of partnership the debtors shall submit a schedule of 
their partnership affairs, and each debtor shall submit a schedule of his 
separate affairs 

28 The joint creditors and each set of separate creditors may 
severally accept compositions or schemes of arrangements So far as 
circumstances will allow, a proposal accepted by joint creditors may 
he approved in the prescribed manner notwithstanding that the proposals 
or proposal of some or one of the debtors made to their or his separate 
creditors may not be accepted 

29 Where proposals for compositions or schemes are made by a 
firm and by the partners therein individually the proposal made to the 
joint creditors shall be considered and voted upon bv them aoart from 
every set of separate creditors and the proposal made to each separate 
set of creditors shall be considered and voted upon bv such separate 
■set of creditors apart from all other creditors Such proposal may vary 
in character and amount Where a composition or scheme is approved 
the adjudication order shall be annulled only so far as it relates to the 
estate, the creditors of which have confirmed the composition or scheme 

30 If any two or more of the members of a partnership constitute 
a separate and independent firm, the creditors of such last mentioned 
firm shall be deemed to be a separate set of creditors, and to be on the 
same footing as the separate creditors of any individual member of the 
firm And when any surplus shall arise upon the administration of the 
assets of such separate or independent firm the same shall be carried 
over to the separate estates of the partners in such separate and inde 
pendent firm according to their respective rights therein 

Applications and notices 

31 (a) Every application to the court either by the Receiver or by 
any creditor or by any person either claiming to be entitled to any 
alleged assets of the debtor, or complaining of any act of the Receiver, 
and in particular and without prejudice to the generality of this rule, 
for an order deciding any question under sections 4 51 52 53 54 and 
55 or any one of them shall (unless otherwise provided by these rules, 
or unless the court shall in any particular case otherwise direct) be made 
by application in writing and shall be supported by an affidavit by the 
applicant 

(6) Every such application shall state in substance the nature of 
the order or relief applied for the sections of the Act under which such 
application is made the grounds upon which such order or re ' 
claimed, and the sections of any other Act relied upon 
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(c) Every such application shall also state whether the appla- 
desires or intends to call witnesses at the hearing m support thereof l.J 
shall specify with precise identification the documents upon which the 
applicant intends to rely 

(d) Where such application is made by an applicant other than tie 
Receiver, a copy of such application, and a copy of the affidavit m support 
thereof shall be servtd upon the Receiver together with copies of the 
documents upon which the applicant intends to rely as memoced a 
sub section (e) hereof, unless the number or volume of such docuntu 
is exceptionally great m which case notice of the fact shall he gi a 
to the Receiver and an opportunity shall be afforded to the Receiver of 
examining the originals seven clear days at least before the hearng 

(e) Where such application is made bv the Receiver, the affiJiv 
in support thereof shall identify any statement of the debtor made to tit 
Receiver, which is either on the file or in the Receivers possess oa asf 
on which the Receiver intends to rely * 

(/) Any party to the application shall be entitled to inspect the ong cal 
o' any document which has been either filed or mentioned In the affih'f 
made in support of such application, or cf which an/ c$>py has ^ 
exhibited to such affidavit 

(g) A copy of every application mentioned in sub section (a) 
and of the affidavit in support of such application shall be served «P 
the Receiver whether or not any relief or order is expressly clamw 
against him 

Sale of immoveable property of insolvent 

32 If no Receiver is appointed and the court, m exercise o ^ 
powers under section 58 of the Act, sells any immoveable property of 
insolvent the deed of sale of the said property shall be prepared I 
purchaser at his own cost and shall be signed by the presiding 0 
of the court The cost of registration [if any] will also be borne » 
purchaser 


Dividends 

33 The amount of the dividend may at the request and risk of ti f 
creditor be transmitted to him by post 

Summary Administration 

34 When an estate is ordered to be administered in a 

manner under section 74 of the Act, the provisions of the Act and 
shall subject to any special direction of the court, be modified as 0 
namely — _ jf 

(i) There shall be no advertisement of any proceedings In the o 
gazette or a local paper . 

(nj The petition and all subsequent proceedings shall be e fl 0 
summary case ” 
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(ui) The notice of the hearing of the petition to the creditors shall 
be in Form No 151 m the Appendix 

{») The court shall examine the debtor as to his affairs but shall 
not be bound to call a meeting of creditors, but the creditors shall be 
entitled to be heard and to cross examine the debtor 

(\) The appointment of a Receiver will often not be necessary and 
the court may act under section 53 of the Act m order to reduce the 
cost of the proceedings 


Costs 

35 All proceedings under the Act down to and including the making 
o! an order ol ad mdication shall be at the cost of the party prosecuting 
the same, but uhen an order of adjudication has been made, the costs 
ol the petitioning creditor shall be taxed and be payable out of the estate 

36 No costs incurred by a debtor of or incidental to, an application 
to approve of a composition or scheme, shall be allowed out of the estate 
if the court refused to approve the composition or scheme 

37 Where an order of adjudication is made on a debtor’s petition 
and the court is satisfied that the debtor is unable to pav the cost of 
publication in the local official gazette, of the notice required by section 
30 of the Act, the court shall direct that such cost be met from the sale 
proceeds of the property, of the insolvent If the insolvent has no pro- 
perty or if the sale proceeds are insufficient, such cost or the irrecover- 
able balance thereof, shall be remitted 

For the Forms Nos 138 to 151, Volume II, substitute the following 
Forms Nos 138 to 152 — 


FORM NO 138 
General Title. 

In the Court of 
Insolvency Petition No of 19 
In the matter, qf 

Ex parte there insert ‘the debtor’ or A B or ‘creditor” or * the 
Official Receiver’ or "the Receiver") 



524 


THE PROVINCIAL INSOLVENCY ACT [App C 
FORM NO 139 

Debtor’s Petition. 

(Section 13 of the Provincial Insolvency Act, V of 1920) 
(Title ) 

I (a) ordinarily residing at (or “carrying on business at,” c. 

'personally working for gam at" or ‘in custody 
at )” in consequence of the order of (b) being 
unable to pay my debts, hereby petition that 
I may be adjudged an insolvent The full 
amount of pecuniary claims against me a 
Rs (c) as set out m detail in Schedu.e A 
annexed hereunto which contains the cases 
and residences of all my creditors, so far as 
they are known to or can be ascertained by 
me The amount and particulars of sit 
property are set out in Schedule B anau^ 
hereunto together with a specification of all Bi 
property, not consisting of money, and the 
place or places at which such property « B 
be found and I hereby declare that I am 
to place all such property at the disposal o! 
the court save m so far as it includes such particulars (not being cy 
books of accounts) as are exempted by law from attachment and sale b 
execution of a decree 

I have not on any previous, occasion filed a petition to be adjudg'd 
an insolvent, or, I set out in Schedule C particulars ( d) relating to cr 
previous to jj e adjudged an insolvent, 

(d) The particulars required are — 

(0 Where a petition has been dismissed, reasons for *<• 
dismissal 

(n) Where the debtor has previously been adjudged an 

vent, concise particulars of the insolvency, including 
statement whether any previous adjudication has bet 
annulled and if so the grounds therefor 
Verification clause as in plaints 


(a) Insert name and 
addsess and description 
or debtors 

(b) State name of 
court and particulars of 
decree in respect of 
which an order of deten 
tion has been made or 
by which an order of 
attachment has been 
made or against debtor’s 
property 

(c) State whether and 
how any of the debts 
are secured. 


Signature 
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FORM No 140 

Notice to creditors of the date of hearing of an 
Insolvency Petition. 

Section 19 
(TITLE ) 

Where A B has applied to this court, by petition, 

dated of 19 , to be declared an insolvent under the Provincial 

Insolvency Act, V of 1920, and jour name appears in the list of creditors 
filed by the aforesaid debtor, this is to give notice that the court has 
fixed the day of 19 , for the hearing of the aforesaid 

petition and the examination of the debtor If you desire to be 
represented m the matter you should attend in person or by duly ins- 
tructed pleader The particulars of the debt alleged in the petition to be 
due to you are as follow s — 

Judge 


FORM No 141 
Order of Adjudication. 

Section 27 


(Title ) 

Pursuant to a petition, dated against (here insert name, 

description and address of the debtor) and on the application of (here 
insert “Official Receiver” or * the debtor himself, or “A B of 
a creditor’ ) and on reading and hearing it is ordered that the. 

debtor be and the said debtor is hereby adjudicated insolvent 
Dated this day of 19 

Judge 


FORM No 142 

Order appointing a Receiver. 

Section 56 
(Title ) 

Whereas pursuant to his application, dated A B was 

adjudicated an insolvent by order of this court, dated , and 

it appears to the court that the appointment of a receiver for the property 
of the insolvent is necessary 

It is ordered that a receiving order be made against the insolvent 
and receiving order is hereby made against the insolvent and A B of 
(or the Official Receiver) is hereby constituted Receiver of 
the property of the said insolvent And it is further ordered that the 
said Receiver (not being the Official Receiver) do give security to the 
extent of— —and that his remuneration be fixed at 
Dated 


Judge. 
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(a) Here insert number 
given in the notice 

(b) Address m full 


1 That the said - 

day of 19 and still 


FORM No 143 

Proof of debt. General Form. 

Section 49 
(Title ) 

In the matter of *'»*• 
(a) of 19 , I (f>) make oath sJ 

say (or solemnly and sincerely affirm a-1 
declare) , 

— at the date of the petition, ni £• 


(c) State consideration 
and specify the vouchers 
(if any) in support of the 
claim 

(d) Here details of 
secunties hills or the 
like 


Admitted to vote for Rs 
Judge or Official Receiver 


- justly and truly indebted to m* J 
the sum of Rs as P ^ or J * 

as shown by the account endorsed hereon (of 
the following account) viz., for »hich s* 3 
or any part thereof I say that I hue 
nor hath or any person by — « * 

to my knowledge or belief for 
had received any manner of satisfaction ^ 
security whatsoever save and ex«F l u 
following (d) 

Sworn at 


day of 


Deponent s signave 
Commisswrcr 


FORM No 144 

Proof of debt of Workmen. Sections 49 and 61* 
(Title ) 

1 {a) of (b) make oath and say — (or solemnly ana 

sincerely affirm 3nd declare) 

1 That (c) at the date of the adjudication viz, 


(a) Fill in full name 
address and occupation 
■of deponent 

(f>) The abovenamed 
debtor or the foreman of 
the above named debtor 
or on behalf of the work 
men and others em 
plojed by the above 
named debtor 

(c) I or the said 

(d) My employ or 
the employ of the 

abovenamed debtor 
(d) Me or the 
abovenaned debtor 


of 19 , and still -^T’ us,ly and 

debted to the several persons vihose J® 
addresses and descriptions a?P elf _ 
schedule endorsed hereon in sums s ^ 
set against the r names in the sixt 
of such schedule for wages due 
respectively as workmen or others »o ' ^ 
in respect of services rendered by ‘ ne ~ 
pectively to (e) during such > I* ^ 

before the date of the receiving oroer ^ 
set out against their respective names 
fifth column of such schedule, ^ 
said sums, or any part thereof, * • , c{ 

they have not, nor hath any of th*" 3 y 
received any manner of satisfaction or - 
whatsoever 
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Admitted to \ote lor Rs 
Judge or Official Receiver 


Suom at 
this day of 
before me 


Deponent s signature 
Commissioner 


FORM No 145 

Notice to creditors of the date of consideration of a 
composition or scheme of arrangement. 

Section 33 (I) 

Take notice that the court has fixed the day of 19 

lor the consideration of a composition (or scheme of arrangement) sub 
mitted by A B the debtor m the above insolvency petition No creditor 
who has not proved his debt before the aforesaid date will be permitted 
to vote on the consideration of the above matter If you desire to be 
represented at the abovementioned hearing you should be present in 
person or by duly instructed pleader with your proofs 

Judge 


FORM No 146 

Form under section 38 (2). 

List of creditors for use at meeting held for consideration of 
composition or scheme 
(Title ) 



Meeting held al 

this day 

Of 

19 

No 

Names of *11 
creditors whose 
proofs have 

been admitted 

Here slate as to each 
creditor whether he 
voted and »f so 
whether personal 
ly or by 

Pleader 

Amount 

of 

Amount of 
admitted 
proof 



Totu. 




Required number of majonly 

Required value — Rs 
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Form of notice under section 64. 

Notice to persons claiming to be creditors of intention to declare 
final dividends 
(Title ) 

Take notice that a final dividend is intended to be deciared ia tit 
above matter, and that if you do not establish your claim to the sa-> 
faction of the court on or before the day of > 

or such later day as the court may fix, your claim will be expuajti 
and 1 shall proceed to make a final dividend without regard to such clia 
Dated day of 19 

(Sd ) G H 
Recener 

To X Y (Address) 


Order annulling 


FORM No 148 

adjudication under section 35. 


(Title ) 

On the application of R S of , and on reading 

hearing , , it is ordered that the order of adjudication, dated 
against A B of , be and the same is hereby annulled 

Dated this day of 19 . 


FORM No 149 

Notice to creditors of application for discharge* 

Section 41 (/) 

(Title > w n 

Take notice that the abovenamed insolvent has applied at the i* 1 " 
for the discharge, and that the court has fixed the day of 
a * o'clock for hearing the application 

Dated this day of 19 ^ 

Note — On the back of this notice the provisions of section 4- f 1 ’ 
Act V of 1920, should be printed 


FORM No 150 

Order of Discharge subject to conditions as to e arDlD ^ 
after-acquired property and income. 

Section 41 (2), (a), (b) or (c) 

(Title) 

On the application of adjudged insolvent on the day o! 
and upon taking into consideration the report of the Official Re« n 
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Receiver) as to the insolvent s conduct and affairs and hearing A B 
and C D creditors 

it is ordered that the insolvent (a) be discharged forthwith, or 
(fct be discharged on the . or 

(cl be discharged subject to the lolloping conditions as to his 
future earnings after acquired propertv and income — 

After setting aside out of the insolvents earnings, after acquired 
property, and income the yearly sum of Rs for the support 

of himself and his familv the insolvent shall pay the surplus if any 
(or such portion of «uch surplus as the court may determine), of such 
earnings after acquired property and income to the court or official 
Receiver (or Receiver) for distribution among the creditors in the 
insolvency An account shall on the first day of January in every year, 
or within fourteen davs thereafter be filed in these proceedings by the 
insolvent setting forth a statement of his receipts from earnings, after- 
acquired propertv and income during the year immediately preceding 
th*said date and the surplus payable under this order shall be paid by the 
insolvent into court or to the Olllcial Receiver (or Receiver) within 
fourteen days of the filing of the said account 
Dated this day of 19 

Judge 


FORM No 151 

Summary administration (section 74 ) 

(Title ) 

Notice to creditors 

Take notice that on the day of 19 . the above- 

named debtor presented a petition to this court praying to be adjudicated 
an insolvent and that on the day of 19 , the court being 

satisfied that the property of the debtor is not likely to exceed Rs 500, 
directed that the debtor's estate be administered In a summary manner 
and appointed the day of 19 , for further hearing of 

the said petition and the examination of the said debtor 

Also take notice that the court may on the aforesaid date then and 
there proceed to adjudication and distribution of the assets of the afore- 
said debtor It will be open to you to appear and give evidence on 
that date Proof of any claim you desire to make must be lodged in 
court, on or before that date 

Civen under my hand and the seal of this court the day of 19 

Judge 
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FORM No 152 

Notice of application by unscheduled creditor. 

Section 33 (J), Act Vo } 1920 
(Title ) 

To 

Whereas an application has been made to this court by *&> 
claims to be a creditor of whose application to be declared « 

insolvent was filed in this court on the day of 19 . k* 
permission to produce evidence of the amount and particulars ol ts 
pecuniary claims against the insolvent, and for an order directing lu 
name to be entered in the schedule as a creditor for the debts 
he may prove This is to give you notice that the said application *3 
be heard in this court on the day of 19 v when 

should appear personally, or by pleader, if you desire to object to it 
Given under my hand and the seal of the Court this the 
day of 19 


By order of the Court, 

J N G JOHNSON, its-. 

Ftpst# 
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BOMBAY HIGH COURT RULES 


No 5730 — By virtue of the provisions of section 79 of the Provin- 
cial Insolvency Act (V of 19301, and of all other powers thereunto 
enabling the High Court of Judicature at Bombay, has with the previous 
sanction of His Excellency the Governor in Council, and in supersession 
of the Bombav Provincial Insolvency Rules, 1909 made the following 
rules for carrying into ehect the provisions of the said Act — 

I — The rules may be called The Bombay Provincial Insolvency 
Rules and shall apply to all proceedings under the Provincial 

Insolvency Act 1920, in any Court subordinate to the High Court of 
Judicature at Bombay They shall come into force on the 1st day of 
December, 1924, and shall apply to all proceedings thereafter instituted 
and, as far as may be to all proceedings then pending 

II —The forms mentioned in these rule ere the forms in the Appendix 
hereto and shall be used with such variations as circumstances may 
require 

111 — (U In these rules unless there is anything repugnant in the 
subject or context — 

"the Act” means the Provincial Insolvency Act, V of 1920, 

"the Court includes a receiver when exercising the powers of 
the Court in accordance with section 80 of the Act, 

* receiver* means a receiver appointed by the Court under sec- 
tion 56 (I) of the Act, and (except where the context 
otherwise requires) includes an Official Receiver , 

’ interim receiver’* means receiver appointed by the Court under 
section 20 of the Act, 

‘‘proved debt” means the claim of a creditor so far as it has been 
admitted by the Court 

(2) Save as otherwise prqyided, all words and expressions used in 
these rules shall have the same meaning as those assigned to them in 
the Act 


Petitions. 

IV — (1) Every Insolvency petition shall be entered In the Register 
of Insolvency Petitions to be maintained In Form No 17 in all Courts 
exercising insolvency jurisdiction and shall be given a serial number in 
that register and all subsequent proceedings in the same matter shall 
bear the same number 
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(2) Every petition, application, affidavit or order m any proceed ng 
under the Act or under these rules shall be headed by a cause tit'e u 
Form No 1 

V — (1) When an insolvency petition presented by a creditor is 
admitted, the creditor shall, within seven days thereafter, furnish * 
copy of the petition for service on the debtor or, if there are more debtor* 
than one, as many copies as there are debtors, and the chief mimstenif 
officer of the Court shall sign the copy or copies if on examination hr 
finds them to be correct 

(2) The copy shall be served together with the notice of the order 
fixing the date for hearing the petition on the debtor or upon the 
person upon whom the Court orders notice to be served Such nonce 
may, in the discretion of the Court, require the debtor to file a schedue 
containing all the particulars mentioned in section 13 (d) and (r) '* lttu 
such time not being less than ten days from date of service of notice 
as the Court shall determine 

VI — A debtor s petition shall be in Form No 2 & a creditor s peti- 
tion shall be in Form No 3 

VII —If a debtor against whom an insolvency petition has beta 
admitted dies before the hearing of the petition, the Court may j> r3{ 
that notice of the order fixing the date for hearing the petition shall 
served on his legal representative or on such other person as the Coo 
may think fit in a manner provided for the service of summons. 


Proof of Debts* 

VIII — (l) Unless otherwise ordered, all claims shall be P ro ' cd i* 
affidavit in Form No 7 in the manner provided in section 49 of 
Act, provided that before admitting any claim the Court may call 
further evidence 

(2) The affidavit may be made by the creditor or by some pc f ^ a 

authorised by him, provided that if the deponent is not the ere 
the affidavit shall state the deponent’s authority and means of n 
ledge ^ 

(3) As soon as may be after proof of any debt is tendered, t 
Court shall by order in writing, admit th £ creditor’s claim in »h° * ^ 
m part or reject it, provided that when a claim is rejected in » 0 

in part the order shall state briefly the reasons for the rejection 

(4) A copy of every order rejecting a claim, or admitting h 
part only, shall be sent by the Court by registered post to the pc 
making the claim within seven days from the date of the order 

IX —In any case in which it shall appear from the debtor * 
ment that there are numerous claims for wages by workmen and 
employed by the debtor, It shall be sufficient if one proof for ‘ 

claims Is made either by the debtor, or by some other person on 
ol at) such creditors Such proof should be In Form No 8 



App. D ] 


BOJIBVY RULES 


533 


Schedule of Creditors. 

X—As soon as the schedule of creditors has been framed, a copy 
thereof shall, if a receiver has been appointed, be supplied to htm, and 
all subsequent entries and alterations made therein shall be commum 
cated to the receiver, except in ca^es where the Official Receiver himself 
frames such schedule under section 80 


Scheme. 

XI — (1) If a debtor submits a proposal under section 33 (1) of the 
Act, the Court shall fix a date for th“ consideration of the proposal, 
and notice thereof together with a copy of the terms of the proposal 
shall be sent to everv creditor who has proved 

<2) At the meeting for the consideration of the proposal the debtor 
shall be entitled to address the Court in person or bv pleader in support 
of the proposal and everv creditor who ha. proved shall be entitled in 
person or bv pleader to question the debtor and to address the Court 


Receivers. 

XII— (11 Ever) receiver or interim receiver other than the Official 
Receiver shall be required to give such security as the Court thinks 
fit, provided that a Naur or Deputy Naur or other Government Officer 
who is apponted a receiver or interim receiver ex-offlcio and who has 
already under the Public Accountants Default Act, XII of 1850, or other 
wise, given security that is still valid for the due account of all monies 
which shall come into his possession or control by reason of his office, 
shall not be required to give such security unless owing to the extent 
of the assets likely to be realised or for other special reasons, the Court 
thinks it desirable to do so 

(2) The Court shall not require an Official Receiver to give security 
in each case in which he acts under section 57 (2), but he shall, pre- 
vious to his admission or within such further time as the Court may 
allow, give general security by entering into a recognizance with one or 
more sufficient sureties in Form No 16 or by depositing Government 
Securities m such time as the High Court may fix In this behalf 

(31 Where a petition is referred to an Official Receiver for dis- 
posal in exercise of his powers under section 80, the Court ordinarily 
shall when the debtor is the petitioner, and may, when a creditor Is 
the petitioner, at the same time appoint him an interim receiver under 
section 20 and confer on him all the powers confcrable on a receiver 
under Order XL rule (1) (d), of the Civil Procedure Code Such 
Official Receiver, upon making an order of adjudication, shall at i 
apply to the Court for an order appointing him Receiver for the 
perty of the insolvent under sections 56 and 57 The Official P 
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should at the same ume submit a draft order in Form No 6, with 4 
necessary modifications, for signature and sealing 

XIII — The Court may remove or discharge any receiver o u ‘tf 
than an Official Receiver, and any receiver or interim receiver so 
removed or discharged, or any Official Receiver suspended or dismsstl 
by the Local Government, shall unless the Court otherwise order* 
deliver up any assets of the debtor in his hands and any books, accourj 
or other documents relating to the debtor’s property which are la ts 
possession or under his control to such person as the Court may d reef. 

(2) If an order of adjudication is annulled, the receiver (if soil 
shall unless the Court otherwise orders, deliver up any assets of tie 
debtor in his hands and any books, accounts or other documents relate? 
to the debtor’s property which are in his possession or under his con 
to the debtor or to such other person as the Court may direct 

XIV — Every receiver or interim receiver Shall be deemed for * * 
purpose of the Act and of these rules to be an officer of the Court 

XV —(1) Every application to the Court made by a receiver or 
an interim receiver shall be in writing 

(2) The Court may order that notice of any application by ** 
receiver and of the date fixed for the hearing of the application 
be sent by registered post to ill creditors who have proved 

XVI — (1) The remuneration of receivers other than A 

ceivers shall be in such proportion to the amount of the divi 
distributed as the Court may direct, provided that it does not 

five per centum of the amount of the dividends 

(2) When a Receiver realizes the security of a secured creditor 
Court may direct additional remuneration to be paid to him with re ^ 
to the amount of work which he has done and the benefit resu 

the creditors 

(3) II a Receiver other than the Official Receiver has been »Fr 

in an insolvency in which the Court makes an order approving ^ 
posal under section 39 of the Act, the remuneration to be F*' ^ 

Receiver shall be fixed by the Court, and the order approv ^ 
proposal shall make provision for the payment of the remunera i 
shall be subject to the payment thereof a 

XVII — The Receiver in making his report shall |ll 

his opinion any ol the facts mentioned in Section 42 Sub-c a ^ 

of the Act exist, and if the debtor makes a proposal under Secno fl 
of the Act, the Receiver shall state In his report whether in ^ 

the proposal is reasonable and is likely to benefit the genera 
the creditors and shall state the reasons for his opinion 

XVIII — If the Court directs, the debtor shall furnish tlj e 
or if a Receiver has not been appointed, the Court, with 
account and an account showing all moneys and securities paW. * ^ 
of or encumbered, or recovered by or from the debtor or on h S n f ffj»ef 
and his income and the source thereof for such period a* tne 
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or, 1 1 a Reden er has doi bean appointed, the Court may direct: provided 
that the Receiver shall not, without the previous sarcnon of the Court 
direct the debtor to furnish accounts for more than two years before 
the date of the presentation of the insolvency petition 

XIX — (l) That Receiver shall keep a cash book and such books and 
ether papers as are necessary to give a correct view of his administra- 
tion of the estate, and shall submit his accounts at such times and *n 
such forms as the Court may direct Such accounts shall be audited 
by such person or persons as the Court may direct The costs of the 
audit shatl be fixed by the Court and shall be paid out of the estate 

(2) Anv creditor who has proved his debt, or the debtor, shall be 
entitled to obtain a copy of the Receiver's accounts (or any part there- 
of) relating to the estate on payment of the legal fees therefor 

XX — The Receiver shall deposit all valuable securities for safe 
custody with the Nazir or, if so ordered by the Court in the Imperial 
Bank of India and whenever a sum exceeding Rs 500 shall stand to 
the credit of any one estate, the Receiver shall give notice thereof to 
the Court, and, unless it shall appear that a dividend is about to be 
immediately declared, he shall obtain the Court's order to invest the 
same tn a Promissory Note of the Government of India or in Post Office 
Cash Certificates 


Dividends. 

XXI —No dividend shall be distributed by a Receiver without the 
previous sanction of the Court 

XXII —The amount of the dividend may, at the request and risk 
of the creditor, be transmitted to him by post 


Discharge. 

XXIll — (1) An application for discharge «hall not ordinarily be 
heard until alter the schedule of creditors has been framed and the 
Receiver has submitted his report The Receiver if he is in a position 
to make it and has not already done so, shall file his report in Court 
not less than fourteen days before the date fixed for the hearing of the 
application 

f 2 ) Every creditor who has proved shaU be entitled in person or 
by Pleader to appear at the hearing and oppose the discharge, provided 
that he has served upon the insolvent and upon the Receiver (if any) 
not less than 7 days before the date fixed for the hearing of a notice 
stating the ground of his opposition to the discharge 

(3) A creditor who has not served the prescribed notices shall not, 
unless the Court otherwise directs, be permitted to oppose the dis- 
charge of the debtor, and a creditor who has served the presenb 
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notices shall not be permitted, unless the Court otherwise drees u 
oppose the discharge on any ground not specified in the notice 

(4) At the hearing of the application the Court ma> hear 
evidence which may be tendered by a creditor who has served the pres- 
cribed notices, or by the Receiver, and also any evidence which rat 
be tendered on behalf of the debtor and shall examine the debtor il 
necessary, for the purpose of explaining any evidence tendered ud 
may hear the Receiver, the debtor, in person or by Pleader, and 
creditor, in person or by Pleader, who has served the prescribed not ** 

(5) Any case in which the debtor fails to apply for his d^wn-f* 
within the period allowed by the Court under Section 27 shall 
brought up for orders under Section 43 If the Court has omitted to 
specify a period under section 27 (!) and the deb or has not aLrea « 
applied for discharge, the Court upon receipt of the Receivers rep- 
shall fl* a period within which the debtor shall apply for an mia . 
discharge Notice of such period shall be given to the Receiver 
the debtor, and if on its expiry, the debtor has not applied accord rf 
the case shall be brought up for orders under Section 43 

Notices. 

XXIV (1) The notices to be given under Sections 39 and •>? ^ 
of the Act shall be published in the Bombay Government ^ aie '' 
English, and, if the Court so directs, in any suitable English or ' ^ 
cular newspaper and copies of the notices in English and 1 
language of the Court shall be affixed to the notice board of the lo 

(2) The notice to be given under sections 19 (2), 38 (0 ‘j 1 

of the Act shall be published in any suitable English ° r ve £C< 
newspaper, and if the Court so directs, in the Bombay G°' e ^ 
Cazette and copies of the nonces in English and in the langu S 
the Court shall be affixed to the notice board of the Court 

(3) Notice of the date fixed for the hearing of an insolvency F 

tion under Section 19 (1) of the Act shall be sent by the Court { j 

tered post, if the petition is by the debtor, to all creditors men ^ 
in the petition and if the petition is by a creditor, to the « 

no less than 14 days before the said date . 

(4) Notice of the date fixed for the consideration of a 
under Section 33 (1) of the Act shall be sent by the Court by re* ^ 
post to all creditors who have tendered proof of their debts 

than 14 da>s before the said date ff 

(5) Notice of the date fixed for the hearing of an application 
discharge under section 4! (1) of the Act shall be despatched 7 ^ 
Court by registered post to all persons, whose names have been ^ 

In the Schedule of creditors not less than 14 days before the M ^ 

(6) The notice to be given under Section &4 of the Act 
sent by the Receiver by registered post to all persons whose 
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to be cred tors ha\e been not Bed but not pro\ed not less than one 

calendar month before the Imt of t me fixed for prov ng claims 

( ) The notce to be g\en under sect on 33 (3) of the Act shall be 
served only on the debtor and on the cred tors whose names appear 

is the Schedule of cred ors and /! the Court so d reels be s ned 

on any or all such cred tors by reg stered post 

(8) The Court may nstead of or n add t on to forward ng a not ce 
by reg stered post under the forego ng rules cause t to be served in 
the manner prescr bed for the ser\ ce of summons 

(9) In add t on to the prescr bed methods of publ cat on any not ce 
may be publ shed otherw se n such manner as the Court may d rect 
for nstance by affix ng cop es in the Court house or by beat of drum 
o the t llage n w h ch the debtor res des 

(10) It shall not be necessary to g\e notce of the date to wh ch 
the hear ng of a pet t on or of an appl cat on for d scharge or the con 
s derat on of a proposal s adjourned 

Summary Administration 

XXV — When an estate is ordered to be adm n stered n a summary 

manner under sect on 4 of the Act the pro s ons of the Act and rules 

shall subject to any spec al d rect on of the Court and n add t on to the 
mod Beat ons conta ned n Sect on 4 be mod fied as follows namely 

( ) There «hall be no ad e t sement- of an proceed ngs n a local 
paper 

( ) The pet t on and all subsequent p oceed ngs sha 1 be endorsed 
Summary Case 

( ) The not ce of he hear ng of the pet t on to he cred tors sha 1 
be n Form No 15 

( v) The Court shall exam ne he deb or as to h s affa rs but shall 
not be bound to ca 1 a mee ng of c ed ors but the cred tors 
sha 1 be ent tied o be heard and to cross e\am ne the debtor 

(y) The appo ntment of a Rece er v, 11 general y not be necessary 

and the Court may act under Sect on 58 of he Act n order 
to reduce the cos of the proceed ngs 

Sale of immoveable properly of debtor 

XXVI If no Rece ver s appo nted and the Court n exerc se of 
ts powers under sec on 58 of he Act sells any mmoveable propert 

of the debtor the deed of sale of the sa d property shal be prepared by 
the purchaser at hs ovn cost and shall (sub ect to any mod flea ons the 
Court th nks necessary) be s gned by the Pres d ng Officer of the Court 

Costs 

XXVIJ — (1) Af proceed ngs under the Act down to and flefudng 
the mak ng of an order of ad ud cat on shall be at the cost of the party 
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prosecuting them, but when an order of adjudication has been eah. 
the costs of the petitioning creditors shall be taxed and be pa> able c2 
of the estate 

(2) Before making an order m an insolvency petition presented t» 
a debtor, the Court may require the debtor to deposit in Court a t J 
sufficient to cover the costs of sending the prescribed notices of tie 
hearing of petition 

(3) No costs incurred by a debtor of, or incidental to, an appl a 12 
to approve a composition or scheme shall be allowed out of the *sW 
if the Court refuses to approve the composition or scheme 

(4) Whenever a creditor presents an insolvency petition he 
deposit in Court the sum of R$ 150 to cover expenses Such dep^ 
shall be paid out of the first available assets realised 


Procedure where the debtor is a Firm. 

XXV1I1 -(II Where any nonce, declaration, pennon or 
ment requiring attestation is signed by a firm of creditors or «.< ^ 
in the firm name, the partner signing for the firm shall also ad“ a 
signature, e g , “Brown & Co , by James Green, a partner m o' 
firm M 

(2) Any notice or petition for which personal service is oeCl ^j 

shall be deemed to be duly served on all the members of a w® 1 ^ 
served at the principal place of business of the firm within • * } 
diction of the Court, on any one of the partners, or upon toy ' F 
having at the time of service the control or management or 
nership business there ^ 

(3) The provisions of the last preceding rule shall, so f* r ^ 
nature or the case wilt admit, apply in the case of any 

on business within the jurisdiction in a name or style other than ^ 

(4) Where a firm of debtors file an insolvency petition the ^ 
shall contain the names in full of the individual partners an - c j 
petition is signed in the firm name the petition shall be «CMT 
by an affidavit made by the partner who signs the petition 

that all the partners concur m the filing of the same j t 

(5) An adjudication order made against a firm shall operate „ 
were an adjudication order made against each of the persons 

the date of the order is a partner in that firm ( f j 

(C) In cases of partnership the debtors shall submit # U 

their partnership affairs, and each debtor shall submit a scheme 
separate affairs 

(7) The ioint creditors, and each set of separate crc '^ fS [ jr u 
severally accept compositions or schemes of arrangement pjt 
circumstances will allow, a proposal accepted by joint cr Y 
be approved in the prescribed manner, notwithstanding th>‘ tM F * 
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or proposals of some or one of the debtors made to their or his separate 
creditors may not be accepted. 

(8) Where proposals for compositions or schemes are made by a 
firm, and by the partners therein individually, the proposals made to the 
joint creditors shall be considered and voted upon by them apart from 
every set of separate creditors, and the proposal made to each set of 
creditors shall be considered and voted upon by such separate set of 
creditors apart from all other creditors Such proposal may vary in 
character and amount Where a composition or scheme is approved, 
the adjudication order shall be annulled only so far as it relates to the 
estate, the creditors of which have confirmed the composition or scheme 
(8) If any two or more of the members of a partnership constitute 
a separate and independent firm, the creditors of such last-mentioned 
firm shall be deemed to be a separate set of creditors, and to be on the 
same footing as the separate creditors of any individual member of the 
firm And when any surplus shall arise upon the administration of 
the assets of such separate estates of the partners in such separate and 
independent firm according to their respective rights therein 

Inspection of Proceedings. 

XXIX— All insolvency proceedings may be inspected at such times 
and subject to such restrictions as the Court may prescribe by the 
Receiver, the debtor, any creditor who has proved or any legal representa- 
tive on their behalf 


Pleader's Fees. 

XXX — The fees allowed to Pleaders as costs in any proceedings 
under the Act shall be such as are allowed under the rules of the Court 
for a miscellaneous proceeding 


APPENDIX 
FORM No 1 
General Title. 

In the Court of 

Insolvency Petition No of 19 

In the matter of 

Ex parte (here insert ' the debtor ’ or "A B a creditor” or "the 
Official Receiver" or "the Receiver’ ) 
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Debtor’* Petition. 

(Title ) 

I (a) ordinarily residing at, (or “carrying on business t," 

or “personally working for gam at ' or » 

(a) insert name and custody at )” m consequence Of lie 

address and description order of (b ) being unable to pay OV 

° 0t * hereby petition that 1 may be adjudged u 

(b) State name of insolvent The total amount of pecun.iT 

&“£ ol <*«» fl fi a,nst ™ » Rs («) «« « 

which an order of deten- In detail in Schedule A annexed Mm*-* 
uon has been made or which contains the names and residences 
by which an order of an my creditors, so far as they are know & 
attachment has been . ’ , , , „„ xi. 

made ag a ,„ s t debtors or can be ascertained by me The «-* 
property and particulars of all my property an 1 ® 

If) SUI. whether end "«< 

how any of the debts hereunto together with a specification « 
are secured my property not consisting of money, aw ^ 

place or places at which such property u 
be found, and 1 hereby declare that I am willing to place all such prof 
at the disposal of the Court save in so far as it includes such P an,c ^\. 
(not being my books of accounts) as are exempted by law from a 
ment and sale In execution of a decree rid 

(a) 1 filed a petition to be adjudged an insolvent in the Cciu 
on or about ^ 

a Strike out the and on such petition was adjudged aa 

e of this clause if solvent in respect of debts totalling ** r ^ 
the debtor has not filed maleJy Rs against which 

t» were realized to Ihe ertent ol *PP'“' 

vent and substitute a Rs and 3 


vent and substitute s 
statement to that effect 


Rs and a 

“dividends") of , j 

in the rupee was (or “were") 


in me rupee was jor 1 — . 

was granted an absolute order of discharge or ‘ I was refused an ** 
order of discharge and my discharge was suspended for , 

“and or” l was granted an order of discharge subject to the »<> 
conditions *•) on or about 

This adjudication has been annulled on the following K r ® ua * 3 
(or “has not been annulled”) (or for the 

' and on such petition” substitute) 

“and such petition was dismissed for the following reasons — 


(Verification clause as in plaints) 
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Debtor's Petition. 


I (a) ordinarily residing at, (or “carrying on buscs^t. 

or “personally working for gain u * 

(a) Insert name and custody at )” >n consequence 

address and description order of (b) being unable to pay CIV -* 3 ‘ 
of debtors hereby petltI0n that j may b e adjudged a 

(b) State name of msohent The total amount of peci-Jf 

Court and particular, of cljums against me |S Rs W « * f ; 

:rzrLJ « ^ a ^ ^ 

tion has been made or which contains the names ana res 
by which an order of a R m y creditors, so far as they are W®* __ 
attachment he. been or aB be ascertained by me Thus - 
made against debtor a , . -. nP i*rtv and ic“ 

propeity and particulars of all my property 

, , , due to me are set out In Schedule 

hot’ f“"or h fi"dfbu hereunto together with . % 

are secured my property not consisting of - 

place or places at which such P r °P‘“J - 
be found, and 1 hereby declare that I am willing to place all s “ cn 
at the disposal of the Court save in so far as it includes such P 
(not being my books of accounts) as are exempted by lav {ro 
ment and sale in execution of a decree Cc 1 ^ 

(a) I filed a petition to be adjudged an insolvent « tfie 
on or about 

(J) Strike on! the and on such pennon was \ 

whole of this clause if solvent in respect of debts totalling » 

the debtor has not filed mately Rs against *h |Ca t 

be P ;":rd P r°”e.'l «« — “ to the extent o, ,, 

vent and subsUlute a Rs and a 

statement to that effect “dividends”) of . I 

in the rupee was (or ‘ ft ere ) ^ 

ft as granted an absolute order of discharge or “I ft as refused 
order of discharge and my discharge was suspended for f 
“and or ’ I a as granted an order of discharge subject to the 
conditions * ) on or about t 

This adjudication has been annulled on the follouing 
(or * has not been annulled ) ( or * or ,he 

“and on such petition” substitute) ___ 

“and such petition ft as dismissed for the following reasons — 


(Verification clause as in plaints) 
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N B — Where there have been mutual dealings and u is alleged that a claim b> an> prt> has been set of!, such 
party must be entered both as a creditor and debtor and the word “Set-ofl" must be written uodec the amount 




Schedule B referred to in Forix* No. 


S42 


THE PROVINCIAL INSOLVENCY ACT [At? D 


N 


5 

t£ 


pSAOid 

aq Xsui jqsp aiji 
IJ3UJM. iCcj 93U?ptA9 
taipo puo sa3U9pti 

91 lt9t]} IJJIAV ssssauily^ 


jnjjcjnop io pscj pQOQ 


tunouiy 


papsiiuoa 


9U1BR 9ip JOJ 
{lft« |l) tJUunjJ* 3C{I 
pUB jqjp 31ft JO UOI| 

Bjspisuoo pus 3jnjB«J 


itoiqip 

JO 3 3U?pt$Jl pur 31UBJ*J 


°s 1 






Aip D ] 


BOiIBA\ RULES 


543 


FORM No. 3 

Creditor’* Petition. 

(Title ) 

I, C D,ol (or We, C D , of 

& E F , of ) hereby petition the Court that A B (a) 

ordinarily residing at 
(or carrying on business at 

dress and "d e«cnp ti'oa * ° r *P ersonall > * orkln B ,or at ’ •» 

may be adjudged an insol\ent and say — 

1 That the said A B is justly and truly indebted to me (or us 
m the aggregate) in the sum of Rs (set out amount of debt 

or debts, and the consideration) 

(2) That I (or ue) do not. nor does any person on my (or our) 
behalf hold anv secunty on the said debtor s estate or any part thereof, 
for the payment of the said sum 

Or 

That 1 hold secunty for the payment of (or part of) the said sums 
(but that I uill gne up such secunty for the benefit of the creditor 
of the said A B in the e\ent of his being adjudged insolvent) (or, 
and I estimate the \alue of such security at the sum of Rs ) 

Or 

That I, C D one of your petitioners, hold security for the pay 
meat of, etc 

That 1, E F , another of your petitioners, hold security for the 
payment of, etc 

3 That the said A B within 3 months before the date of the 
presentation of this petition has committed the following act (or acts 
of insolvency, namely, (here set out the nature and date 

or dates of the act or acts of insolvency relied on) 

(Signature) 

(Verification clause as in plaints) 

FORM No 4 

Notice to creditors of the date of hearing of an insolvency 
petition — section 19, 

(Title ) 

See Cal C P No 138 at p SOI 
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FORM No 5 

Order of Adjudication— section 27. 

(Title ) 

See Cal C P No 138 at p 502 


FORM No 6 

Order appointing a Receiver— section 56. 
(Title) 

See Cal C P No 148 at p 507 


FORM NO 7 
Proof of debts. 
General Form— Section 49. 
(Title) 

See Cal C P No 146 at p 505 


FORM No 8 

Proof of debts of workmen, 

(Title) 

See Cal C P No 147 at p 506 


FORM No 9 

Notice to creditors of the date of consideration , ^ 
composition or scheme of arrangement— section 

(Title) 

See Cal C P No 142 at p. 503. 
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FORM No 10 

Form under section 38 (2). 
See Cal C P No 143 at p £04 


FORM No 11 

Form of Notice under section 64 . Notice to persons claiming 
to be creditors of intention to declare final Dividend. 

(Title) 

See Cal C P No 149 at p 507 


FORM No 12 

Order annulling Adjudication under section 37 

(Title) 

On the appl cation of R S of and on reading 

and having it is ordered that the order of adjudication 

dated agamsi A B of be 

and the sarre is hereby annulled 

Dated this day of 19 

Judge 


form No 13 

Notice to creditors of Application for Discharge — 
section 41 (1). 

(Title) 

Same as Cal C P No 144 at p 504 
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FORM No 14 

Order of Discharge subject to conditions as to earning)* 
after-acquired property and income. 

Section 41 (2) (fl), (6) or (2). 

(Title) 

Same as Cat C P. No 145 at p. 505 


FORM No 15 

Summary Administration— section 74. 
(Title). 

Notice to Creditors 
Same as Cal C. P. No. 150 at p. 503 


FORM No 16 

Recognizance of the Official Receiver and sureti'** 
(Rule XIV). 

The Judge of the District Court * 11S *^ ro 

and allotted this recognizance . n,r3 

R P H of. etc, W B of, etc, and T. P. of etc.; in tre ^ 
Court of personally appearing, do ackno* e *• ^ ^ 

selves. and every one of them doth acknowledge himself 10 , a ft 
pective sums of money set opposite to their respective nun j 

schedule hereto be paid to Esquire, Judge _ : 

District Court of his successors In office or sis '^ ’ p (1 . 

default of pa>ment of the said respective sums, the saw 
W B. and T P are willing and do agree each for hlmse . ^ 

executors and administrators, b> these presents, that the j.* 
shall be levied, recovered and received of and from them, 
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of them, and of and from them, and every one of them, and of and 
from all and singular the manors, messuage, lands, jenements 
and hereditaments, goods and chattels of them and every one of them 
wheresoever the same shall be found Witness the day of 
19 Whereas the Government of Bombay have by an order 
No dated the day of 19 , 

appointed the said R H H Official Receiver under Section 57 of the 
Provincial Insolvency Act (V of 1920) and he has thereby become liable 
to give security to be approved of the said District Court And whereas 
the said Judge has approved of the said W B and T P to be sureties 
for the said R P H , in the amounts set opposite to their respective 
names in the schedule hereto and has also approved of the above written 
recognizance, with the underwritten condition as a proper security to be 
entered into by the said R P H , and T P , and in testimony of such 
approbation Esquire, the judge of the said 

Court, hath signed his name in the margin hereof Now the condition 
of the abovewntten recognizance is such that if the said R P H , his 
executors or administrators or any of them do and shall duly account for 
what the said R P H shall receive or get under his control, or become 
liable to pay, as Official Receiver at such periods and in such manner 
as the said Courts shall appoint and pay the same as the said Court 
direct, then the above recognizance to be void, otherwise to remain in full 
force and virtue 

The schedule above referred to. 

R P H thousand rupees 

W B thousand rupees 

T P thousand rupees 

Taken and acknowledged by the abovenamed R P H , etc , etc 
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APPENDIX E. 

LOWER BURMA FORMS 

(FORM No 1) 

Debtor’s Petition. 

[Section 13 (I), Prownctal Insolvency dcf 1920 ] 
In the District Court o! 
MISCELLANEOUS No OF 1920 


1, (a) ordinarily residing at, (or * carrying on busi 
ness at," or "personally working for gam at, or in custody 
at ’ ) being unable to pay my debts, hereby petition 
that 1 may be adjudged an insolvent in consequence of the 
order of (f>) “The total amount of all pecuniary claims 

against me is Rs (c) as set out in detail in Schedule 
A annexed hereunto, which contains the names and residences 
of all my creditors so far as they are known to, or can be 
ascertained by, me The amount and particulars of all mv 
property are set out m Schedule B annexed hereunto, toge 
ther with a specification of all my property not consisting 
money, and the place or places at which such property is to 
be found, and I hereby declare that l 3m witling to place all 
such property at the disposal of the Court save in so far 
as it includes such particulars (not being my books of account) 
as are exempted by law bom attachment and sale in execu 
lion of a decree 

Signature 


(a) Insert 
name and 
address and 
description 
of debtor 

(b) State 
name ol 
Court and 
particulars 
of decree in 
respect of 
which die 
order of 
detention 
has been 
made or by 
which an 
order of 
attachment 
has been 
made against 
debtor • pro 

.erty 


n% 


Verification clause as in plaints 


, State 
whether 
and how 
any of the 
debts ate 


SCHEDULE A— (Debts) 


0 

1 

2 

Residence of cte 

I 

< 

jB 

z 

Security | 


Nature 

1 

< 

(1) 

1 " 

(3) 

(4) 

1 (5) 

(6) 

1 



I 

! 

Rs a p 



Rs jajpj 



Column 4 — In this column enter whether the debt is a judgment 
•debt, amount due on promissory note, mortgage debt, verbal loan. 
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balance {or goods, security for another, etc. In the case o{ judgses 
debt state the name of the Court and the number of the case. 

Column 5 — In this column state the nature of' property, aht-ic 
land, house, gold, etc , and the nature of the security, whether Sejcs.-*, 
pledge without possession, pledge with possession, mortgage, d*pi4* 
of title-deeds, etc. 


SCHEDULE B— (Assets) 

(1) Moveable and Immoveable Property 


& 

a 

0. 

It 

a 

a 

8 

Ja 

? 

8*1 
ja <g 

1 

1 s 

In the cate of 
Land 

| 

a 

“3 

3 

> 

If Mortgaged, tlate 

*3 c 

o §2 

B 3*0 O 

Area 

1 8 s 
* S E u 

s-s & 

z “ 0 “ 

*0 u 

IL 

(') 

(2) 

(31 

(4) 

(5) 

(6) 

(7) .. 

( 8 ) 



L 



Rs a p 


Rs|* pj 


Column 9 —In the remarks column state if petitioner is onij f 
owner of the property, and, if so, who the other owners are, aid ' 
his share in the property Is 


(2) Debts owing to Petitioner. 
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FORM No 2 

No in Bailiff’s Register 

Notice to creditors of the date of hearing of an 
insolvency petition. 

(Section 19 Provincial Insolvency Act ) 

In the Dtstnct Court of 
Miscellaneous No of 192 
In the matter of 


551 


To 


(a) («) Here 

Whereas 

has applied to this Court by a petition dated 192 , to an< j address 

be declared an utsohent under the Provincial Insolvency 
Act (V of 1920), and >our name appears in the list of 
creditors filed by the aforesaid debtor, this is to give you 
notice that the Court has fixed the day of 192 for 
the hearing of the aforesaid petition and the examination of 
the debtor If you desire to be represented in the matter, 
you should attend in person or by duly instructed pleader 
The particulars of the debt alleged in the petition to be 
due to you are as detailed below 

Given under my hand and the seal of the Court this 
day of 192 


Judge 


Particulars op Debt 


FORM No 3 

Bond under section 21 (1) of the Provincial 
Insolvency Act, 1920. 

In the District Court of 
Civil No op 193 
Know all mev by these presents that we 
son(s) of residing and son(s) of residing at are 
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(a) Mere 
enter name 
description 
and address 
of debtor 
Sureties to 
sign on tbe 
right side of 
fine 

Witnesses 
to sign on 
the left side 
and to give 
their des 
cnptions and 
addresses 


jointly and severally bound unto Judge of the Dstna 
Court of in Rs to be paid to the said or to hs 

successor m office or to the assigns of the judge of the ss i 
District Court for the time being for which payment to It 
made, we bind ourselves and each of us in the whole oar 
and each of our heirs, executors tind admin strators jontlr 
and severally by these presents 

Whereas (a) . 

has been ordered under section 21 (1) of the Pro\aci 
Insolvency Act, 1920, to give reasonable security for » 
appearance until final orders are made upon the msohts'f 
petition Hied by and whereas and 

have consented to be sureties for the said 
Now the condition of the above obligation is such that i 1 
said shall appear before the Court whenever ca t 

upon by it to do so Then this obligation shall be vo 
of no effect, otherwise, the same shall remain m * u 
and effect 

In witness whereof we have hereunto set our hands t ! 
day of 192 


Signed by 


in the presence of 


FORM No 4 

Warrant of committal of Debtor in insolveo 
proceedings. 

[Section 21 (!) Provincial Insolvency Act J 
In the District Court of 
Civil Miscellaneous No 

Applicant l v 

To 

The Superintendent op the Jail at 

Whereas , son of residing at borders 

ordered to give security for his appearance until " na 
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.are passed on the insolvency petition filed by 
.and has failed to do so 


hit creditor! 


These are to direct you to detain the said 
an custody until the further orders of this Court 

Given under my hand and the seal of the Court this 
day of 192 


Judge 


(FORM No 5) 

Order of Adjudication. 


(Section 27 Provincial Insolvency Act ) 

In the District Court of 
Miscellaneous No of 192 
In the matter of 

Pursuant to a petition, dated the against (a) Here 

<o) and on the application of (6) and on reading >n»«t name, 

and hearing it is ordered that the debtor be 

and the said debtor is hereby adjudged insolvent 0 { debtor* 8 * 

The Court will proceed to frame a schedule of creditors W Here 
and debt by the 192 and proof of debts which >t * 

is desired to have included in the schedule should reach Receiver*’ 
the Court seven days at least before that date, provided that or "the 
application for entry of a debt in the schedule may be made debtor him- 
at any time before the discharge of the insolvent A debt g or 
may be proved by delivering or sending by post in a regi- a cr ’ ef j, lor " 
stered letter to the Court an affidavit verifying the debt 
The affidavit must contain or refer to a statement of account 
showing the particulars of the debt and must specify the 
vouchers (if any) by which the debt can be substantiated 
Given under my hand and the seal of the Court this 
day of 192 


Judge 
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FORM No 6 
No in Bailiff’s Register 

Notice of application by unscheduled creditor. 

(Section 33 (J), Provincial Insolvency Act ] 

In the District Court of 
Miscellaneous No op 192 
In the matter of an ^ ns0 *' cnl 


To 


(a) Here 
enter name 
description 

address 


WHEREAS (d) 

who claims to be a creditor of (a) 

for whose adjudication as an insolvent a petition was 

192 , has tendered 


filed 


m this Court on the 


day of 


proof of the debt due to him by the said » 3 .. 

applied to this Court for an order directing his na 
be inserted in the schedule as a creditor for sue 
This is to give >qu notice that the said application 
heard in this Court on the day of » m/desf* 

you should appear personally, or by Pleader, » 1 
to object to it r rt ^ 5 

Given under my hand and the seal of the 
day of 192 

Judge 


FORM No 7 

Order annulling adjudication. 

[Section 35, Provincial Insolvency Ad ] 
In the District Court of 
Miscellaneous No op 192 


(o) Here 
enter name, 
description 


In the matter of 
On the application of (a) 
on reading and hearing 

the order of adjudication dated 
be and the same is hereby annulled 
Given under my hand and the 
day of 192 


, it Is ordered 
, against °* 

seal of the Court 11 
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FORM NO 8 

Notice to Creditors of the date of consideration 
of a composition or scheme of arrangement. 

Section 38 

In the District Court ot 
Miscellaneous No of 192 

Take notice that the Court has fixed the day ot 
192 for the consideration of a composition (or scheme of 
arrangement) submitted by A B the debtor in the above 
tnsohency petition No creditor who has not proved his 
debt before the aforesaid date will be permitted to vote on 
the consideration of the above matter If you desire to be 
represented at the above mentioned hearing, you should be 
present in person or by duly instructed pleader with your 
proofs 

Judge 


FORM No 9 

list of Creditors for use at meeting held for consideration 
of composition or scheme. 

Section 38 (2) 

In the District Court of 


Miscellaneous No of 192 

Meeting held at this day of 192 


No 

Names of all etc 
ditors whose 1 
proofs have been 
admitted 

Here state as to 
each creditor 

whether he vot 
ed and if so 
whether person 
ally ^ or by j 

Amount of 

Amount of ad 
muted proof 



1 

Rs 1 

A | P | 

Rs | 


p 



1 

Toul 

. 

1 1 





Required number of Majonty 
Required value Rs 
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FORM No 10 

Notice to Creditors of application for discharge. 

[Section 41 (/), Provincial Insolvency Ad ] 

In the District Court of 
Miscellaneous No of 192 

In the matter of(a) 

Take notice that the abovenamed insolvent has applied 
to the Court for his discharge, and that the Court has ted 
the day of 192 at o’clock for hearing the application. 

Given under my hand and the seal of the Court tin 
day of 192 . 

' fudge 

Note — The provisions of section 42 (1), Act V of lM> 
are on the reverse 


M Here 
enter name, 
description 
-and address 


FORM NO II 

Order of discharge subject to conditio 0 * a * ^ 
earnings, after-acquired property and income 

[Section (41) (c), Provincial Insolvency Ad] 

In the District Court of 
Miscellaneous No of 192 


(1) Here 
■enter name, 
description 
and address 

JiSJi' 

forthwith 

or 

(h) he d.s 
charged on, 
the or 


In the matter of 

On the application of(l) .<,2 f 

adjudged insolvent on the day of 
and upon taking into consideration the report of the ^ 
Receiver (or Receiver) as to the insolvent’s conduc 


affairs and hearing 

and 


credit^ 5 


It is ordered that the insolvent (2) 

After setting aside out of the Insolvent’s earning*. 
acquired property and income, the yearly sum of Rs 
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for the support of himself and his family, the insolvent shall (c)bedis 
pay the surplus(o) if an), , of such earnings, after charged 

acquired propert), and income to the Court or Official foHow 
Receiver (or Receiver) for distribution among the creditors ins eo „d, 
m the insolvency An account shall, on the first day of tions as to 
January jn every year, or within fourteen days thereafter, his future 
be Bled m the«e proceedings by the insolvent, setting forth 
a statement of his receipts from earnings after acquired acquired 
property, and income during the year immediately preceding property 
the said date, and the surplus payable under this order an ^ 
shall be paid by the insolvent into Court or to the Official 
Receiver (or Receiver) within fourteen days of the filing of portion of 
the said account the surplus 

Given under my hand and the seal of the Court this a* the Court 
day of 192 master 

Judge 


FORM No 12 
Proof of Debt. 
General Form — Section 49 
In the District Court of 


Miscellaneous No 
In the matter of 


op 192 


No (a) 

of 192 

I, of(b) make oath and say (or solemnly 

and sincerely affirm and declare) — 

I That the said — — , at the date of the petition viz 
the day of 192 and still , tustly and truly in 
debted to me in the sum of Rs a p for (c) 
as shown by the account endorsed hereon (or the 
following account viz ) for which sum or any part 
thereof I say that 1 have not nor hath any person by my 
order to my knowledge or belief for my use had or received 
any manner of satisfaction or security whatsoever save and 
except the foUowing(d) — 

Deponent's Signature 

Sworn at this day of before me 

Commissioner 

Admitted to vote for Rs 
Judge or Official Receiver 


(a) Here 

number 
given in the 

(M Address 
in full 
(c) State 
considera 
lion and 
specify the 
vouchers 

support of 
the claim 
W) Here 
details of 
securities 
bills or the 
like 
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(a) Full 
name of 
deponent 

(b) Fill in 

address of 
deponent, 
stating 
whether he 
is the debtor 
or the 
foreman etc 
of the debtor 
or other 

behalf of 
the workmen 
and others 
employed by 
the debtor 

(c LLf 

W> My 

employ or 
the employ 
of the 

abovenamed 
debtor 
(e) Me or 
the above 
named 
debtor 


FORM No 13 

Proof of Debt of Workmen. 

In the Distnct Court of 
Miscellaneous No op 192 

1,(0) of(f>) make oath and say (or 

and sincerely affirm and declare) — . 

I That(c) was at the date of the adjudicate 

viz. the day of 192 , and st.ll l«»j! “ 

truly indebted to the several persons whose names, a are. ^ 
and descriptions appear in the schedule endorse 
sums severally set out against their names i , 
column of such schedule for wages due to the P ^ 
t as workmen or others in (d) m respec ^ 

rendered by them respectively to(e) 0Ll 

periods before the date of the receiving order ^ 

against their respective names in the flft * ^ 

“ schedule, for which said sums, or any part <- ' ^ 

, they have not nor hath any of them had 
manner of satisfaction or security whatsoeve 

Deponent's SiS nata,e 

. Sworn at - « - 

I Admitted to vote for Rs 

Judge or Official Receiver 

FORM NO 14 

Order Appointing Receiver. 

(Section 56, Provincial Insolvency Ac 
In the District Court of 
Miscellaneous No op 192 

In the matter of 

WHEREAS(a) h Court 43 *» 

was adjudicated an insolvent by order appo flt 

192 , and .1 appears to .he Court .h». « 

ment of a Receiver for the property o 
necessary . m3 * e against 

It is ordered that a receiving order . D V.. de fl£ aiOSt ** 
insolvent and a receiving order is here y 
insolvent and . 

of , j Recei' ef . 

(or the Official Receiver) is hereby constitu a orJ{r ci 
the property of the said Insolvent And 
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that the said Receiver (net being the Official Receiver) 
give security to the extent of and that his 

r remuneration be fixed at 


Given under my hand and the 
■day of 192 


seal of the Court this 
Judge 


FORM No 15 

Notice to Persons claiming to be Creditors of 
intention to declare final dividend. 

(Section 64 ) 

. In the District Court of 

Miscellaneous No of 192 

Take notice that a final dividend is intended to be 
declared in the above matter, and that if you do not establish 
jour claim to the satisfaction of the Court on or before the 
day of 192 or such later day 

as the Court may fix, your claim will be expunged and 
1 shall proceed to make a final dividend without regard 
<o such claim 

Daied this day of 192 Receiver 


FORM No 16 

Warrant of committal of Debtor in insolvency 
proceedings 

(Section 69 Provincial Insolvency Act ) 

In the District Court of 
Miscellaneous No ' of i 92 
To 

X THE SUPERINTENDENT of the JAIL at 

Whereas a petition has been presented to this Court 
•hat (1) may be adjudged an insolvent ^ j^ ?rc 

And whereas the said has been found upon cn *et name 



55S 


THE PROVINCIAL INSOLVENCY ACT [APP E 


Proof of Debt of Workmen. 

In the District Court of 
Miscellaneous No of 192 

{a\ Full I, (a) of(b) make oath and say (or solemn!* 

name of and sincere ] y a ffi rra and declare) — 

{MFdfm I That(c) was at the date of the adjudicate, 

address of viz , the day of 192 , and still justly a-1 

statin'?" 1 truly indebted to the several persons whose names, address 
whether he and descriptions appear m the schedule endorsed hereon a 
is the debtor sums severally set out against their names in the SJM 
or the column of such schedule for wages due to them respect ve > 

of*the^iebtor as workmen or others in (d) in respect of sernw 

or other rendered by them respectively to(e) during su 

person on periods before the date of the receiving order as are set o 

a 8 amst their respective names in the fifth column of » 
and others schedule, for which said sums, or any part thereof, I s’j 
employed by they have not nor hath any of them had or recede 

ihe debtor manner of satisfaction or security whatsoever 

(c) I or 

the said Deponent s Signaturi 

employ or Sworn at this day of before rt- 

the employ CommsM^ 

ot the 

abovenamed Admitted to vote for Rs 
debtor 

(<?) Me or Judge or Official Receiver 

the above 

named 

FORM No 14 

Order Appointing Receiver. 

{ Section 56 Provincial Insolvency Act) 

Jn the District Court of 
Miscellaneous No op *92 

(a) Here In the matter of 

enter name WHEREAS (fl) ftti 

and'a’Idress was ad l udicated an insolvent by order of this o • 
of the insol *92 , and it appears to the Court that , 

vent ment of a Receiver for the property of the w 

necessary (fce 

It is ordered that a receiving order be made >6 
insolvent and a receiving order is hereby made as 
insolvent and 

{or the Official Receiver) is hereby constituted 
the property of the said insolvent And it Is furttie 
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that the said Receiver (net being the Official Receiver) 
•do give security to the extent of and that his 

remuneration be Axed at 


Given under my hand and the seal of the Court this 
•da> of 192 


Judge 


FORM No 15 

Notice to Persons claiming to be Creditors of 
intention to declare final dividend. 

(Section 64 ) 

. In the District Courr of 

Miscellaneols No of 192 

Take notice that a final dividend is intended to be 
declared in the above matter, and that if you do not establish 
>our c\aim to the satisfaction of the Court on or before the 
day of 192 , or such later day 

as the Court may fix, your claim will be expunged and 
I shall proceed to make a final dividend without regard 
<o such claim 

Dated thts day of 192 Receiver 


FORM NO 16 

Warrant of committal of Debtor in insolvency 
proceedings 

(Section 69 Provincial Insolvency Act ) 

In the District Court of 
MISCELLANEOUS No ' of 192 

To 

'The SUPERINTENDENT of the JAIL at 

Whereas a petition has been presented to this Court 
*hat (|) may be adjudged an insolvent ... p 

And 'whereas the said has been found upon ente^Lne 
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description 
and address 

(2) Here 
enter the 
substance of 

StSca* 5 ’ 

may be of 
section 69 


(<a) Here 
enter name, 
description 
and address 
of debtor 


[App H 


inquiry duly made to have (2) 

and has been sentenced by the Court to simple unprscn- 
ment for the term of 

You are hereby directed to receive the said 
into your custody, together with this warrant, and carry t * 
aforesaid sentence into execution according to lav 

Given under my hand and the seal of the Court ths 
day of 192 

Judge 


FORM No 17 

Summary Administration. 

( Section 74, Provincial Insolvency Ad) 

In the District Court of 
Miscellaneous No op 192 

In the matter of(«) 

Take notice that on the day of court 

the abovenamed debtor presented a petition ^ ^ 

praying to be adjudicated an insolvent, a 

day of 192 . th. ComtbJM ^ 

that the property or the debtor is no a d m iniste' cJ 

Rs 500, directed that the debtor s estate b ^ 
in a summary manner and appointed 1 * . ,.4 pcitf* 

192 , for the further hearing of the sa.a r 
and the examination of the said debtor es aiddt { 

Also take notice that the Court may on *| ie / s . n t )U |iofl ^ 
then and there proceed to adjudication and )0 >0 a 

the assets of the aforesaid debtor It wi 0 j jar 

to appear and give evidence on that a . 01> ct 

claim you desire to make must be lodged In C°u 
before that date tIU 

Given under my hand and the se3l of 
day of 192 1 

Judge 
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ADDITIONAL MODEL FORMS AND 
PLEADINGS. 

MODEL FORM No 1 

Debtor’s Petition. 

Causc-tiilc as at p 500 or as at p 523 

The humble petition of XY of 

Most Respectfully sheweth 

1 That ^our petitioner ordinarily resides at and was hitherto 

carrying on business at and . both the places being within the 

jurisdiction of this Court 

2 That >our petitioner has suffered considerable loss in his said 
business owing to (mention circumstances) and that as a result thereof 
>our petitioner has become heavily involved in debts 

3 That \our petitioner has now no income from his said business 
and has no other source of income save and except the said business 
(or he is out of employment etc ) and that your petitioner is therefore 
unable to pay his debts 

4 That the total amount of all pecuniary claims against your peti- 
tioner is Rs (exceeding five hundred) or that your petitioner is 

under arrest for in prison) in connection with the Execution Case 
No of in the Court of at in the district of 

in execution of a money decree obtained against your petitioner by (so 
& so) in the Court of in the district of or that an 

order of attachment has been made by (mention the Court) in execution 
of and that the said order of attachment is still sub 

sisting against your petitioner’s property 

5 That the particulars of your petitioner’s debts together with the 
names and residences of all bis creditors so far as they are known to or 
could be ascertained by your petitioner have been set out in details in 
schedule A hereunto annexed 

6 That the amount and particulars of your petitioner’s property 
together with a specification of their \alue and of the places at which 
they can be found have been set out in schedule B annexed hereunto 

7 That your petitioner is willing to place all such properties at the 
disposal of the Court save and except those not liable to attachment 
under the Code of Civil Procedure or any other law 

36 
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8 That jour petitioner has not on any previous occas.cn 6cd„ 
petition to be adjudged an insolvent or that jour pet toner Sled suit 
petition in the Court of on bu» the same was d sussed U 
(state the reasons) or that jour petitioner was adjudged an insolvent pr 
concise particulars) but the order of adjudication was suhseqvei i 
annulled for (state reasons) 

• Under the aforesaid circumstances jour petitioner humMj pi s 
that jour Honour be pleased to adjudge jour petit oner an usd' 
vent and to make such orders as jour Honour may deem ft t- 
proper 

And jour petitioner etc 

[Verification ] 


MODEL FORM No 2 
Creditor’s Petition. 

( Cause title as before) 

The humble petition of X V d 


Most Respectfully sheweth 

1 That jour petitioner prdinanly resides or carries on bus re * 
personally works for gain at 

2 That jour petitioner tad business transaction with A B of 
within the jurisdiction of this Court (or with A B who carre* 
business or personally works for gam at within the jurisdiction of t“* 
Court) m course of which jour petitioner gave the said A B 
hundred bales of jute at the rate of Rs per bale on credit on t 
months sight which expired on (date) last 

3 That jour petitioner is therefore entitled to get the liquidated s^a 
of Rs from the said A B of which the latter has not as J« » 
anj thing 

4 That the said A B with intent to defeat and delay his 

left his usual place of business on (date) and since then has been ^ ' 
mg himself concealed depriving his creditors of all means of conWU“ 
tion with him (mention other acts of insolvency under sec. 6, * 
committed within the last three months) 

In these circumstances jour petitioner prajs that jour 
be pleased (a) to appoint an interim receiver m respect o 
estate of the said A B or (b) to mcke an order difcchfifj ‘ 
ment by actual seizure of the entire property of the said 
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and (c) jo order a warrant to issue for the arrest of the said 
A B and (i) to adtudge the said A B an insolvent and to pass 
such other orders as your Honour may think fit 

And your petitioner etc (Verification) 


MODEL FORM No 3 

Insolvency application where the Debtor is a Firm. 

( Vide Calcutta Rules Nos 19-27, Madras Rules Cl XXVIII, 
Allahabad Rules No* 22-30, Bombay Rules Cl XXVIII) 

In the Court of the District Judge of Backargun] 

Insolvency Case No of 1927 

In the matter of A B an insolvent 

The humble petition of Brown & Co a firm carrying on 
business as dealers in rice at in co partnership with A B 
and C D (the names and addresses in full of the individual part- 
ners! as partners under the name and style Brown & Co 
Most respectfully sheweth 

1 That your petitioners are carrying on business as dealers in 
rice as aforesaid at within the lunsdiction of this Court and that 
owing to (state the circumstances) have incurred pecuniary liabilities to 
the extent of Rs 10 000 which your petitioners assets are insufficient 
to liquidate and which your petitioners are unable to pay 

2 That the particulars of all pecuniary claims against your peti 
tioners together with the names and residences of your petitioners’ 
creditors so far as they are known to or can by the exercise of reasonable 
care and diligence be ascertained by your petitioners are set forth in 
schedule A annexed hereunto 

3 That an order has been made in Execution Case No of — -for 
attachment of vour petitioners properties by the Subordinate Judge s 
Court of Bansal in execution of the decree dated the made by the 
said Subordinate Judge s Court in Money suit No of 19 in favour of 
one (so and so) against your petitioners’ firm for recovery of Rs 

(T/iis paragraph uitt be necessary only if there is any attachment) 

4 That your petitioners beg leave to set forth a true and correct 
statement of the partnership properties and affair* of Brown & Co 
together with a specification of their values and the places where they 
ire situate in' schedule B hereunto annexed as also a similar statement 
with like specification of the separate properties and affairs of the 
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8 That your petitioner has not on any previous occa» cn fled 1-1 
petition to be adjudged an insolvent or that your petitioner filed such 1 
petition in the Court of on bu» the same was dism&eiU 
(state the reasons) or that jour petitioner was adjudged an insolvent U** 
concise particulars) but the order of adjudication was subsequent 
annulled for (state reasons) 

• Under the aforesaid circumstances your petitioner humbly pm 
that your Honour be pleased to adjudge your petit oner an i ** 
vent and to make such orders as your Honour may deem ft 
proper 

And your petitioner etc 

[Verification ] 


MODEL FORM No 2 
Creditor's Petition. 

(Cause title as before ) 

The humble petition of X. V 01 


Most Respectfully sheweth 

1 That your petitioner prdinanly resides or carries on busne« 
personally works for gam at 

2 That y our petitioner 4iad business transaction with A B c 
within the jurisdiction of this Court (or with A B who ci ^ 
business or personally works for gain at within the jurisdiction ^ 
Court) in course of which your petitioner gave the said A 
hundred bales of jute at the rate of Rs per bale on credit 
month s sight, which expired on (date) last 

3 That your petitioner is therefore entitled to get the liquidated 
of Rs from the said A B of which the latter has not as 5 
anything 

4 That the said A B with intent to defeat and delay hi* 

left his usual place of business on (date) and since then has oe : . 

ing himself concealed depriving bis creditors of all means of ^ j., 
non with him (mention other acts of insolvency under sec. . 
committed within the last three months) ^ 

In these circumstances your petitioner prays th3t 5 0U *_ ^ ,v 
be pleased (a) to appoint an interim receiver in f* s P e -jj 
estate of the said A B or (2>) to make an order difcfl‘ n * A g 
ment by actual seizure of the entire property of B> e 531 
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and (c) to order a warrant to issue for the arrest of the said 
A B and (if to adiudge the said A B an msohent and to pass 
«uch other orders as jour Honour maj think fit 

And jour petitioner etc (Verification) 


MODEL FORM No 3 

Insolvency application where the Debtor is a Firm, 

(Vide Calcutta Rules Nos 19-27, Madras Rules Cl XXVIII, 
Allahabad Rules Nos 22-30, Bombay Rules Cl XXVIII) 

In the Court of the District Judge of Backargunj 

Insolvency Case No of 1927 

In the matter of A B an insolvent 

The humble petition of Broun & Co a firm carrying on 
business as dealers in nee at in co partnership with A B 
and C D (the names and addresses in full of the individual part 
ners) as partners under the name and style Broan & Co 
Most respectfully «heueth 

1 That jour petitioners are carrjing on business as dealers in 
rice as aforesaid at within the mnsdiction of this Court and that 
owing to (state the circumstances) have incurred pecuniary liabilities to 
the extent of Rs 10 000 which vour petitioners assets are insufficient 
to liquidate and which jour petitioners are unable to pay 

2 That the particulars of all pecuniary claims against your peti 
tiorers together with the names and residences of your petitioners' 
creditors so far as they are known to or can by the exercise of reasonable 
care and diligence be ascertained by jour petitioners are set forth in 
schedule A annexed hereunto 

3 That an order has been made m Execution Case No of for 

attachment of jour petitioners propert es by the Subordinate Judge s 
Court of Bansal in execution of the decree dated the made by the 
said Subordinate Judge s Court in Money suit No of 19 m favour of 
one (so and so) against vour petitioners firm for recovery of R s 

(This paragraph ivilf be necessary only 1 f there is any attachment) 

4 That jour petitioners beg leave to set forth a true and correct 
statement of the partnership properties and affairs of Brown & Co 
together with a specification of their values and the places where they 
are situate in» schedule B hereunto annexed as also a similar statement 
with like specification of the separate properties and affairs of the 
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aforesaid individual parties in schedules C, D, E and F, also annei*i 
hereunto 

5 That jour petitioners are willing to place at the disposal of ih* 
Court all of the said properties excepting those which are exempt 1 os 
attachment and sale under the law 

6 That your petitioners crave leave to file herewith the books of 
account of the said firm, truly and regularly kept in the course cf 
business, as well as those of the individual partners 

7 That neither the petitioning firm nor any of its members tu 
on any previous occasion filed any petition for adjudication as msdve- 
or insolvents 

Under the aforesaid circumstances jour petitioners pray ti- 
>our Honour may be pleased to adjudge the firm of Brown & C°- 
insolvent and to pass such other crder or orders as the Cc-i 
may think fit and proper 

And your petitioners as in duty bound shall ever pray 

We, the members of the firm of Brown & Co do bertfcf 
declare etc 

Signatures of A, B, C and D 

N D It the petition is signed by one partner only, the 
signing for the firm shall add hts own signature, eg * Brown & 
by James Green, a partner in the said Firm” and the petition sJJ 
be accompanied by an affidavit by him stating that all the other 
concur in the filing of the petition 


MODEL FORM No 4 

Application for withdrawal under Sec. 14. 

( Cause title) 

The humble pennon of A B of 


Most respectfully sheweth ^ 

1 That your petitioner made on (date) an application 3 

Court to be adjudged an insolvent, notice whereof has duly ^ j 
to all the creditors mentioned therein and that the said appl« 
still pending and no order of adjudication has jet been made ^ 

2 That since the filing of the said application jour pctiuorcr ^ 

inherited a rich legacy from (a certain relation) and expeels ( 

able to pay all his creditors in full 3 nd that jour petitioner 
discussion oxer his affairs with the said creditors who ha' e * * 
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that the ca«e should be taken out of Court in order to give your peti- 
tioner an opportunity to realise the said legacy and to pay off his debts 
therew ith 

3 That the law not permuting any withdrawal of any Insolvency 
case Without the leave of the Ccurt, it is necessarv to obtain from >our 
Honour the necessary permission sanctioning the desired withdrawal of 
the ca e 

Therefore under the aforesaid circumstances and in view of 
the fact th3t all the creditors are agreeable to withdrawal of the 
ca-e, your petitioner prays that your Honour may be pleased to 
grant leave to your petitioner to withdraw from the aforesaid case 
and to make such other order or orders as your Honour might 
think fit 

And your petitioner as in dutv bound shall ever pray 


Affidavit. 

! (so and so) son of (so and so) bv caste by profession at 

present residing it do herebv solemnly affirm and say as follows — 

1 That I am the petitioner aboienamed and am well acquainted 
with the facts of the ca«e 

2 That the f3Ct» stated in the above application are all true to 
my own knowledge 

(Sd ) Signature 

Sworn before me etc 
(Commissioner of affidavit) 


MODEL FORM No 5 

Creditor’s application under Secs. 20-21 for an Interim 
Receiver and Interim Proceedings. 

(Cause Title) 

In the matter of (etc ) 

The humble petition of C D , creditor 
No in the aforesaid case 


Most respectful! v sheweth 

1 That vour petitioner as a creditor of the debtor abovenamed 
presented an application to have the said debtor adjudged an insolvent 
and that the said application ts now pending in this Court 
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2 That your petitioner caused a notice of tfje above applcaaa 
to be duly served on the said debtor on (date) and that jour pettiest! 
has been informed by (so and so), a neighbour of the said debtor, 
your petitioner believes the said information to be true, th3t on recc f* 
the said notice, the said debtor has removed considerable part o 
household furniture with a view to defeat your petitioners just ana 


3 That your petitioner has further learnt that the said e « 
attempting to dispose of his motor car and is making arrangemni 
dispose of the rest of his properties which mainly consist o 

and that unless immediate steps be taken to prevent it, the sai 
will practically leave nothing for the satisfaction of his huge e 

4 That information has reached your petitioner to the tBta : tltf 
the Said debtor has given out that he will shortly be proceeding 0 
outside the jurisdiction of this Court to live there in seclusion 


relation of his 

That under the aforesaid circumstances your 
humbly prays that your Honour may graciously be p 
to appoint forthwith an interim Receiver and direct j, 

so appointed to take immediate possession of all u j 

and moveable properties of the said debtor, (®) to or 
debtor to give reasonable security for his appearance 
orders are made upon your petitioner's aforesaid app 
the adjudication of the said debtor, and (c) to i . a 
default of giving such security, the said debtor » . 

the civil prison and to pass such other order or 
Court may think fit and proper 
And your petitioner as in duty bound shall ever pray 


(An affidavit as before) 


MODEL FORM No 6 

Debtor’s petition for release under Sec. 23. 

In the Court of the District Judge of Fandpur 
Insolvency case No of 

The humble petition of A B 
■"debtor in the aforesaid case 

Most respectfully sheweth cr 

1 That your petitioner owing to serious financial * orl 
and inability to pay his debts has filed his schedule of (or { jj e 
insolvency and that the same has been admitted by an order 
and that (date) has been fixed for hearing thereof 



Arp. F.] 


MODEL FORMS. VND lLE\DX.NGi> 


567 

2 That since the admission of the insohency petition as aforesaid 

one (so and so), who has got a decree for the payment of money 
aga.nst your petitioner in the local Subordinate Judge s Court in Money 
Suit No of and who has been described as creditor No 3 m 

your petitioners application for insolvency, has applied for execution of 
the said decree and in execution thereof has got your petitioner arrested 
and that your petitioner is accordingly now in the custody of the said 
Subordinate Judge s Court 

3 That your petitioner submits (hat the conduct of the said creditor 
No 3 in getting your petitioner arrested is not at all bona fide and 
that the said creditor has adopted that course as a device to extort money 
by putting pressure upon your petitioner and thereby to gaitf an undue 
advantage over the rest of your petitioner s creditors 

4 That your petitioner if not at once released will be senousty 
prejudiced m the matter of prosecuting his application for adjudication 
and of performing the legal duties of aiding in the realisation of his 
assets for the benefit of the general body of creditors and the said 
creditor No 3 is not at all justified in persisting in his present policy 
of unnecessary harassment to vour petitioner 

5 That from the facts stated in vour petitioner s application for 
adjudication, it will appear that vour petitioner s bankruptcy has arisen 
from circumstances over which vour petitioner had never anv control 
and that your petitioner could never be held responsible for the same 

6 That your petitioner is ready and wiling to furnish such 
security as mav reasonably be demanded of him as a condition prece 
dent to his release 

Therefore under the aforesaid circumstances your petitioner 
pravs that vour Honour mav graciously be pleased to order 
release of vour petitioner from detention as aforesaid and to 
pass such other order or orders as your Honour may think fit 
' And your petitioner as in duty bound shall ever pray 

V B The petition is to be supported bv an affidavit as above 


MODEL FORM No 7 

Debtor’s application for protection order under Sec. 31. 

In the Court of the District Judge of 24 Pergann3S 
Insolvencv Case No of l*>27 
In the matter of 

The humble pennon of \ B C the 
the insolvent above named 

Most respectfully sheweth 

1 That your petitioner has been adiudaed an insolvent bv an order 
of this Court dated the made in the aforesaid ca«e 
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he may be called upon to do so and do and shall carefully and prcperlr 
observe, perform, keep, carry out all orders, mandates, directions ol 
the said Court of Judge, then this obligation or the bond ‘hi 

be void and of no effect, otherwise the same shall remain in full force 
and be effective 

Signed, sealed and delivered by the abovenamed AB, XY and VZ 
in the presence of (witness) 

^ & A stamp duty is payable for the security bond underlie 
Indian Stamp Act, Sch I Arts, 2 57, see 42 C L J 5 (F B ) also Art 6. 
Sch II of the Court Fees Act 


MODEL FORM No 10 

Debtor’s application for award of compensation under 
sec. 26 . 


In the Court of etc 


( Cause title ) 

The humble petition of A B °f 

Most respectfully sheweth 

1 That one (so and so) alleging himself to be a creditor c! > 0 ^ 
petitioner surreptitiously filed an insolvency application in this Ccu 
against your petitioner and that the said application has been PE * 
dismissed by this Court under sec 25 (I) of the Insolvency Act by 
order dated the 

2 That the said petition was absolutely frivolous and was engineer ' 
with the obvious object of humiliating your petitioner m society * 
of preventing your petitioner from being elected a member of the 
Legislative Council 

Therefore your petitioner prays that your Honour be P' e3 
to award to your petitioner one thousand rupees as c°mfen sa 
for the expense and injury occasioned to your petitioner f 
said fmolous and vexatious petition and to pass such other O'- 
er orders as this Court might think fit and proper 

And your petitioner as in duty bound shall ever pray 

^ & An affidavit is necessary For form see at p 565 onU 
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MODEL FORM No 11 

Application under sec. 32 for the arrest of an absconding 
insolvent. 

JV B — Such an application can be made by a creditor or the Receiver 
Cause Title (as before) 

In the matter of etc 

The humble petition of H C of 

Most respectfully sheweth 

1 That A B C of has been adiudicated an insolvent in the 
above case by an order of this Court dated the 

2 That by an order dated the vour Honour was pleased 

to cal] upon the said insolvent to file in this Court all his books of account 
and to prepare an inventory of alt his moveable property and to make 
them over to Mr so and so who has been appointed a receiver m this 
case 

3 That most of the moveables m the possession of the insolvent 
consist of such articles as cannot be easily rendered marketable without 
the assistance of the insolvent who has cot a special knowledge in that 
direction 

4 That the said debtor with intent to avoid the obligations imposed 
on him as to the production of the books of account and the preparation 
of the inventory and to avoid rendering of assitance as above has suddenly 
departed from the local limits of the jurisdiction of this Court 

5 That unless the said insolvent be immediately arrested and 
brought before the Court and compelled to carry out the aforesaid 
obligations his assets will remain unrealised and your petitioner and the 
rest of the creditors will be seriously prejudiced thereby 

Therefore under the aforesaid circumstances your petitioner 
prays that your Honour be grac ously pleased to order a warrant 
to issue for the immediate arrest and production before the Court 
of the said insolvent and to pass such other order or orders as 
th s Court may think fit and proper 

And your petitioner as in duty bound shall ever pray 

Obsene The application has to be supported bv an affidavit 
When the application is made by a receiver who has no personal know 
ledge of the facts the Court may dispense with the affidavit treating 
the application as the receivers report or the receiver may swear the 
affidavit only on information 
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MODEL FORM No 12 
Proof of Debt under sec. 33. 

Vide at pp 505 and 526, ante 


MODEL FORM No 13 

Debtor's application for Annulment of Adjudication under 
• sec. 35. 

In the Court of the District Judge of Mymensingh 

Insolv Case No of 1927 • 

The humble petition of AS of 

Most respectfully sheweth 

1 That at the instance of one (so-and so) who alleging hirt» II ® 
be a creditor of your petitioner started the aforesaid insolvency pro-ew* 
mg your petitioner was adiudicated an insolvent by an oyder of 
Court dated the 

2 That the said so-and so filed the insolvency application 

on false allegations and without any notice to jour petitioner aid 
as jour petitioner was not indebted to the said creditor for a 4 ^ 
exceeding five hundred rupees, the said creditor has no right to 
any insolvency petition against your petitioner 

3 That it 1$ not true as alleged by the said creditor that 1 

petitioner gave notice to his creditor that he had suspended, or that c 
was about to suspend payment or his debts, and that as a mailer o 1 
jour petitioner never gave any such notice to any body ^ 

4 That your petitioner has all along been able to pay off 
lilies as they became due and possesses quite sufficient assets to Ifl® 
all his debts and ought not to have been adiudged an insolvent ^ 

5 That as a matter of fact since the aforesaid adjud cation ° r * 
all the debts of vcnmTjttitioner have been paid in full 

Therefore your petitioner prays that your Honour ^ 
graciously be pleased to jnnul the adjudication made a £ 4 D A- 
petitioner and to pass such other order or orders as •h 5 
might th nk fit and proper ^ 

And your petitioner as in duty bound shall ever pray 
N B — An affidavit in support of thej petition Is necessary 
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MODEL FORM No 14 

Creditor’s application for Annulment of Adjudication. 

In the Court of the District Judge of xMidnapore 
Insolvency Ca«e No of 19 ’7 

In the matter of ABC, an insolvent 

The humble petition of XYZ of a credito: 
of the aforesaid insolvent 

Most respectfully sheweth 

1 That the aforesaid insolvent was adjudicated as such on his 
own application by an order of this Court dated the 

2 That the said insolvent ordmanlv resides at (place) wholly outside 
(he jurisdiction of this Court and is there employed as (occupation) 
but in order to obtain an easv adjudication behind the back of his 
creditors mostly residing several hundred miles away from this place 
and consequently beyond the reach of effective opposition, the said 
insolvent presented his insolvency petition before this Court on false 
allegations, though as a matter of fact this Court had absolutely no 
jurisdiction to entertain the same 

3 That your petitioner not being served with any notice of the 
said insolvency petition, had never any opportunity prior to this to take 
any exception thereto on the ground of want of jurisdiction 

4 That the said insolvent has shown his debts to be of the statu- 
tory amount of five hundred rupees in his schedule of bankruptcy but 
as a matter of fact most of them are mere bogus debts stated to be 
due to persons who are mostly his relations and friends and who are 
fraudulently helping him in his attempt to defeat his just creditors 

5 That the said insolvent is in a solvent condition and has in his 
native village considerable properties which far exceed his liabilities and 
that his profession of inability to pay is wholly unfounded 

6 That under the aforesaid circumstances the said ABC ought 
not to have been adjudged an insolvent and that his bankruptcy applica- 
tion filed in this Court has been a gross abuse of the processes of a 
Court of Justice 

Your petitioner therefore most humbly prays that Honour may 
be pleased to annul the adjudication complained of above and to 
pass such other order or orders as this Court might think fit and 
proper 

And your petitioner as in duty bound shall ever pray 

iV B An affidavit in support of the petition is necessary 
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MODEL FORM No 15 

Application under sec. 36 for cancellation of concurrent 
orders of Adjudication. 

In the Court of the District Judge of Burduan 
Insolvency Case No of 1927 

The humble petition of A B of 

Most respectfully sheweth M 

1 That your petitioner has been adjudged insolvent 00 J** C V 
application by an order of the District Judge of Chittagong 

day of acr 

2 That one (date) one (so-and so), a creditor of )OUT J^ ltlw rJ 

applied before this Court for the adjudication of your P j. ^ 
obtained an order of adjudication in the above case on t 
issuing any proper notice upon your petitioner 3 

3 That thus there has been two concurrent orders of s U“ ' 

in respect of your petitioner and in consequence, 1 Ds „- 
ceedings are pending, one in this Court and the oth . rpofl e3 
Court of Chittagong, and two receivers have likewise of )COf 

one here and the other at Chittagong, for the admimsir 
petitioner’s estate r cet t ^- cf 

4 That your petitioner most respectfully submits ,l j at , lh0 ,j,. 

being a native of Chittagong all his properties are situsic ^ dr 

jurisdiction of the Chittagong Court and can more con 

tnbuted by that Court (£) ,b 

5 That as a matter of fact your petitioner, in * took* cl 
order of the District Judge of Chittagong, has file m0 . M bIe F 
account in that Court, and placed all his moveable an 

perties in the hands of the receiver appointed by that ^ 

Therefore your petitioner prays that J0U ^. 1 °°, l0S t ytvJ 
graciously be pleased to annul the adjudication connect 

petitioner in the above case and stay all proceeding ^ |j or ijr 
therewith and to pass such other order or orders 
may think fit and proper 

And your petitioner as In duty bound etc ^ 

N B —The petition has to be supposed by an affidavit (as at p 
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MODEL FORM No 16 

Application under sec. 38 submitting a proposal for a 
composition or a scheme of arrangement. 

la the Court ol the District Judge of Coimbatore 
lasohencv Case No of 192” 

The humble petition 0/ A B of 

Most respectfully sheweth 

1 That your petitioner has been adiudged insolvent in the above 

case by an order dated the day of 

2 That the bankruptev of vour petitioner is the result of genera) 
depression in the commercial world and has not been brought on by any 
rash and hazardous speculations or anv unjustifiable extravagance in 
living or like causes on the pan of your petitioner 

3 That your petitioner is trying his utmost to rehabilitate his bust 
ness, and th3t with that end in view your petitioner approached all his 
creditors and proposed to them a composition in satisfaction of his debts 
and that nearly all the creditors having regard to your petitioner s affairs 
expressed their willingness to accept six annas in the rupee in full satis 
faction of their claims and to discharge your petitioner from all liabilities 
to them 

4 That the present assets of vour petitioner do not bid fair to yield 
a dividend of more than three annas in the rupee but as the present 
market is favourable your petitioner expects to make some profit in hts 
business and thereby hopes to be able to pay a composition of six annas 
in the rupee to his creditors but as that is likely to take some time it 
has been arranged with the creditorsjo pay the composition money in two 
half yearly instalments from date 

5 That having regard to the aforesaid circumstances youf peti 
tioner and almost all the creditors consider the terms of the above 
proposal to be very fair and reasonable and well calculated to benefit 
the general body of creditors 

If there are debts en/oying priority tinder section 61 sav that thts 
arrangement is absolutely without any preiudiee to them and that due 
prousions hate been made for their payment 

Under the aforesaid circumstances vour petitioner prays that 
your Honour may be pleased to approve the above proposal for 
composition and annul the order of adiudicanon 

And your petitioner as m duty bound shall ever pray 

NB — An affidavit is necessary as at p S6S 
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MODEL FORM No 17 
Application for discharge under sec. 41. 

In the Court of the District Judge, Murshidabad 
Insolvency Case No 

The humble petition of A B of 


Most respectfully sheweth 

1 That your petitioner has been adjudged an insohent wj* 
above case by an order dated the day of and it »as 
therein that jour petitioner should apply for discharge on or before t-‘ 
day of 

2 That your petitioner has absolutely no assets and consent** 3 v 
no dividend could be paid to the creditors or that the assets el l c -| 
petitioner have been collected by the receiver appointed in the M>e ^ 
it is expected that the amount realised by the receiver vull 

to declare a dividend of five annas in the rupee 

3 {State circumstances and the reasons why the Insolvents ^ 
are not of a value equal to eight annas in the rupee and state 
insolvent should not be held responsible for those circumstances] 

4 That your petitioner has regularly kept proper books 3C ^f 
showing his business transactions and financial position within 
jears immediately preceding his insolvency and filed the same m 

5 That jour petitioner never contracted any debt 

reasonable or probable ground of expectation of being able to f ) ^ 
same, nor effected any transfer or given undue preference to «oy ' ^ 
creditors contrary to the provisions of the Act, nor concealed Of tf 
his property or any part thereof, nor has been guilty of any If - 
fraudulent breach of trust ^ 

6 That jour petitioner has already satisfied your Honour 
loss or deficiency of your petitioner’s assets or his bankruptcy * 
due to any misconduct or any impeachable act on the part 0 
petitioner 


Your petitioner therefore prajs that jour pf j-r 

graciously be pleased to grant your petitioner an absoiu 
of discharge 

And jour petitioner as in duty bound shall ever pray 
N S — For affidavit udc at p 565 
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MODEL FORM No 18 

Petition under sec. 42 objecting to the grant of discharge. 

In the Court of the District Judge of Nasik 

Insolvency Cvse No op 1927 

In the matter of an application for discharge by A B , an insolvent 

The humble petition of X Y Z Creditor No 3 
in the aforesaid Insolvency case 

Most respectfully shea eth 

1 That one A B who was adiudicated an insolvent on (date) has 
now applied to this Court for an order of discharge and notice of the 
same has been served on your petitioner 

2 That vour petitioner begs leave to take exception thereto on the 
following amongst other Grounds 


Grounds of ob/ections 

1 For that the assets of the insolvent on his own showing, are not 
of a value equal to eight annas in the rupee on the amount of his un 
secured liabilities and that the insolvent has offered no satisfactory 
explanation of such deficiency 

u For that the account books filed by the insolvent are not genuine 
but have been concocted for the purposes of the presen' case 

in For that though the insolvent had been in hopelessly bankrupt 
circumstances for the last two years, still he continued to carry on his 
trade so that he might be in a position to contract further debts without 
any prospect of their repayment 

iv For that the insolvent contracted debts provable under the Act 
without having at the time of contracting them any reasonable or pro- 
bable ground of expectation that he would be able to pay them 

v For that the insolvent was a speculator of the worst type and has 
brought on his insolvency by inconsiderate and hazardous speculations 

vi For that the insolvent is also a habitual gambler and ran through 
considerable part of fits fortune by belting in horse races 

vii For that the insolvent was a man of profligate habits and 
earned on Jus business m such a clumsy fashion thai his conduct in 
relation thereto was practically of a culpable kind and his bankruptcy 
was mainly due thereto 

\ui For that the insolvent has within three months preceding the 
date of the presentation of the petition when unable to pay the deb 
as they became due given an unfair preference to his creditor so-and 


37 
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ix For that the insolvent has removed some of his valuable funa- 
ture and jewellery from his dwelling house and has kept them concesU 
from the creditors 

Therefore, your petitioner prays that your Honour nuy h 
pleased to reject the insolvent’s application for discharge tub 
costs to your petitioner and to pass such other order or orders is 
your Honour may think fit and proper 
And your petitioner as in duty bound shall ever prav 


MODEL FORM No 19 

Application under secs. 53 and 54A for avoidance of * 
voluntary transfer. 

In the Court of the District Judge of 24 Pargannas 
Insolvency Case No op 1927 

In the matter of 

The humble petition of M N P , the R«« “ f 
appointed in the above case 


Most respectfully sheweth 

1 That one A B C has, on his own application, been ad| ^ e | 0 ‘j 

insolvent by an order of this Court, dated the day of 
petitioner has been appointed a Receiver for his estate ^ 

2 That the said insolvent effected a transfer on (date) 

of his property described in Schedule A annexed hereunto n ^ 
one( name and address) who is a relation of the in«olven .. $ 
within two years of the said transfer, made the present 
petition 4 „j 

3 That the said transfer is not at all a bona fide ,ra 
is not made for any valuable consideration, but is c " ecie 
of a relation with the obvious intention of placing the prop 

the reach of the Insolvent’s creditors ^ 

4 That under the aforesaid circumstances, the said y\* 

able against your petitioner and is liable to be annulled ana 

ptrty is liable to be distributed among the creditors ^ 

5 That your petitioner informed the said transferee » 

above circumstances and called upon him to make over tnc P ^ «{ 
>our petitioner but the said transferee refusing to comply »* 
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quismon is herein impleaded as an opposite party and a notice of this 
application may be served upon him 

Therefore your petitioner most humbly prays that your Honour 
may be pleased to declare the above transfer void against your 
petitioner and to annul the same and to pass such other order 
or orders as your Honour may think fit and proper 
And your petitioner as in duty bound shall ever pray 
(Schedule of Property) 

N B The petition should be supported by an affidavit 


MODEL FORM No 20 

Petition under secs. 54 and 54A for avoidance of a 
fraudulent preference. 

In the Court of the District Judge of Nadia 
Insolvency Case No of 1927 

In the matter of A B C an insolvent 

Receiver (name) pet tioner 
vs 

Creditor favoured (Name and address) Opposite Party 

The humble petition of M N P the receiver 
aforesaid 

Most respectfully sheweth 

1 That one ABC has on his own application been 
adjudged an insolvent by an order of this Court, dated the day of 

and your petitioner has been appointed a Receiver for his estate 

2 That on or about (date) the said insolvent effected a transfer of 
his property fully described in Schedule A hereunto annexed or made 
a payment of a sum of Rs 3000 in favour of or to the aforesaid 
opposite party (so-and so) who is a creditor of the insolvent with a view 
of giving that creditor a preference over the other creditors of the 
insolvent 

3 That the said transfer was effected or the payment was made 
at a time when the said insolvent was unable to pay his debts as thev 
became due from his own money and that it took place withm three 
months from the date of the presentation of the insolvency petition by 
the said ABC 



XHE PSOTINCI1L ZSsQLVZyCL ICT 


[.\FP F 


4 1221 under the a'cpesai crcuu^tasces, J’c «aid trass r r 

paymec: ia fn-i-deut under the hi and o vo J j yoar p* uUa 

.irj 2 » sash Labis to he - 22 -Uei 

5 Th_t vcur pecucssr called ttp*.n the sa.d crsd, or (cppcs e p-n| 
to cn.<5 resutu-ca 1 a respect cf the proper!} or none) taiea bj hi 
Lsder the traa-acaca ccs-phaed of, t-t ca 2u ref-sal to cospy « h 
the requisition he ia unpleaded hereui as an cppos e party and a Di~v 
cf this apphcacca tna\ he «erred upon h.m 

Your pec-ocer, there'ore, humbly prays thit ycur Hraff 
nay be plea_ed to declare the sa-d traa-fer or payment frauds eel 
and to d and to annul the saute and to pas» such ether O'itf a 
orders as this Court cay th.nir fit and proper 

And ycur pet tics:" as in duty bound shall ever pray 
(Schedule of Property) 

iV B The petition should be supported by an sSdarL 


MODEL FORM No 21 

Creditor's petition for annulment under sec. 5dA. 

{ Cause title as m Forms 19 and 20) 

The humble petition of XYZ, one of !<•* 
creditors of the aforesaid insolvent 


Most respectfully sheueth 

1 That the aforesaid ABC uas, on his ova application, adjU-S* 
an insolvent by an order of this Court, dated the day of 

Mr MNP has been appointed a receiver for the insolvent cits e 

2 Sc 3 As in forms 19 and 20, above 

4 That under the aforesaid circumstances, the said transfer 
void against the receiver and is liable to be annulled and the property 
or the money should be seized and distributed among the crei tors 
the insolvent 

5 That your petitioner irote a registered letter to the said Mr M. 
N P , the receiver 0 / the insolvent estate, requesting him to take act® 
under sec 53 or sec 54 (as the case may be), but the said Mr M * 
has expressed his unwillingness to rake any action in the matter 
copy of the said letter, the postal receipts for the same and the rep 1 
Given by said Mr M N P , in original, are filed herewith *»1 

he u«ej m evidence 
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6 That under the circumstances jour petitioner is desirous of 
taking action for annulment under sec 53 or sec 5-4. but as that can 
be done under the law only With the leave of the Court jour petitioner 
craves such leave from jour Honour 

Therefore jour petitioner prajs that jour Honour may be 
pleased to give jour petitioner the necessary leave for this appli- 
cation and to declare the said transfer or payment void against the 
receiver and to annul the same and to pass such other order or 
orders as jour Honour may think fit and proper 
And jour petitioner as ra duty bound shall ever pray 
N B An affidavit m support of the petition is necessary 


MODEL FORM No 22 


Proof of debts of Workmen under sec. 61. 


Vide at p 52S ante 


MODEL FORM No 23 

Application for enquiry into an Insolvency Offence Under 
Sec. 70. 

in the Court of the District Judge of Dacca 
Insolvency Case No of 1927 
In the matier of etc 

The hunble petition of M N P Receiver appointed for the 
property of the aforesaid insolvent 

Most respectfully sheweth 

1 That your petitioner oij or about fdatel bv a formal letter, a 
copy whereof is filed herewith called upon the aforesaid insolvent to 
produce before jour petitioner all his books of account and to furnish 
a correct inventory of his moveables or to attend your petitioner’s office 
for examination in respect of certain important matters m accordance 
with the provisions of sec 22 or to deliver up possession of the pro- 
perty mentioned in the schedule below, but the insolvent wilfully and 
contumaceously failed to perform the same 
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2 That the said insolvent, fraudulently with intent to conceal .i. 
state of his affairs or to defeat the objects of this Insolvency Act hi 
destroyed or purposely withheld the production of (particulars of lie 
documents) or filed false account books, or made false entries tfcew 
or falsified (documents) by (method) 

3 That the said insolvent, fraudulently with intent to diminsSiie 
sum to be divided amongst his creditors or to give an undue pre'e«N- 
to creditor No 3, (i) has discharged or concealed the folloiiag de L a 
due to him, or (ii) has disposed of, charged, mortgaged or concti ed the 
property described in the schedule below 

Therefore your petitioner prays that your Honour nay I* 
pleased to hold an enquiry into the aforesaid offences and c-tr 
a complaint to the local Criminal Court in accordance * 1 * & 
provisions of sec 70 of the Provincial Insolvency Act 

And >our petitioner as in duty bound shall ever pray 


MODEL FORM No 24 

Petition for leave to appeal under «ec. 75(3). 

In the Court of the District Judge of Backergunj 
Insolvency Case No op 1927 

The humble petition of A B of 1CS0,V - 
m the above case 

Most respectfully sheweth 

1 That your petitioner made an application under sec. da ^ 
annulment of adjudication made against him on the ground that ( 
petitioning creditor had no right to present any insolvency *PF ,< * 
against your petitioner and that your petitioner ought not to ha' e 
adjudged an insolvent 

2 That your Honour was pleased to overrule your petitioner ^ 
tention and to reject your petitioner s said application by so order, 
the 

3 That your petitioner being seriously aggrieved by ^ * a ^ c ' 
Intends to prefer an appeal thereagainst to the Hon ble High Co ^ 

4 That your petitioner has been advised and submit 

present case involves a fine question of I 3 w and is a fit ° oe 18 
leave to appeal ought to be granted ___ f 

Therefore your petitioner humbly prays that your 
be pleased to grant leave to appeal against the aforesaid < “ 

And your petitioner as in duty bound shall ever pray 
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MODEL FORM No 25 

Memorandum of Appeal or Cross-Objection. 

Vide Cntl Procedure Code 


For the Other Forms see the forms annexed to the various High 
Court Rules, pp 500-508, 523-534, 540-548, 549 560 
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ACT NO. Ill OF 1909.' ' 

, [12lh March fft»] 


An Act to amend the law of Insolvency in the Presidency- 
to«vns and the town of Rangoon. 

[As modified up to 1st August, 1930 J 

Whereas it is expedient to amend the law relating to insolvency ■" 
the Presidency towns and the 2 [towns of Rangoon and Karachi] It 
hereby enacted as follows — 


Preliminary- 


Short title and com 1. (/) This Act may be called the Pr*»- 
,en ”" 1 “ nt dency-towns Insolvency Act, 1909 

(2) It shall come into force on the first day of January 1910 

Definitions 2 - In ,hlS Act ’ UnleSS ,herC l# 

repugnant in the subject or context,- 
(o) ‘creditor * includes a decree holder, 

(b) “debt” includes a judgment-debtor, and “debtor” incluiej * 
judgment-debtor , 

3 [(bb) ‘judge’ includes a Judicial Commissioner and an A#' - * 5 * 
Judicial Commissioner, 

(bbfc) ‘limits of the ordinary original civil Jurisdiction’ cieaw. ^ 
respect of the *[Court of the Judicial Commtsuoret # 
5ind] the limits of the municipal district of Karachi *s • j" 
tune to time constituted under the Bombay Distnct 
cipal Act, 1901, the Port of Karachi, the Cantonnec-* « 
Karachi and .Manors, and any area within the ongnalt-^ 
jurisdiction of the said Court notified in this behalf hy 1 
Local Government ] 


n. \F ot Object* and Rea torn, tee Gazette \ 

Y, p 275 for Report of Special Committee tee ibid ^ |l 
P«»e 3 and for Proceed, n 8 . m Council »ec . b.d. 1903 Pt VI 
ind 182 and ,b,d. 1909. P. VI pa 8 e, 12 and 22 , „ - 

z the.e word, were .ub.t, luted for the word, town of Ranr 003 
the Insolvency (Amendment) Act 1926 (IX of 1926) 

3The«e definition* were in.crted by « 3. ibid , . 

The word. Chief Court of Sind * are to be read for U* - 
Court of the Judic.al Comm..,, oner of Sind when the Sin* 
<nupp]ementar>) Act 1926 (34 of 1926) come, into force 
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(c) official assignee includes an acting official assignee 5 6 7 [and 
a depot) officta\ assignee) 

(i) prescribed me3hs prescribed b> rules 
(f) property includes ant property oter which or the profits ol 
which anv person has a disposing power which he may 
exercise for |us own benefit 
(/) rules means rules made under this Act 
(£) secured creditor includes a landlord who under any enact 
mem for the time being in force has a charge on land 
for the rent of that land 

(ft) the Court means the Court exercising jurisdiction under 
this Act 3nd 

(ft transfer of property includes a transfer of nay interest 
therein and anv charge created thereon 


PART I 

Constitution and Powers op Court 
Jurisdiction 

Const* hav ng |U m 3 The Courts having jurisdiction in insol 
diction m insolvency \ency under this Act shall be — 

. ( a ) the High Courts of Judicature at Fort William, Madras 

Bombay and Rangoon], and 

(ft) Hthe Court of the Judicial Commissioner of Sind ] 

4 All matters in respect of which jurisdiction is given by this 
Act shall be ordinarily transacted and dts 
Jurisdiction to be posed of by or under the direction of one 
Judge y * of ,he J ud £ cs oJ lhe Court, and the Chief 

Justice or *{Judieial Commissioner] shall, 
from time to time ass gn a Judge for that purpose 


5 These word* We been added by act X of 1930 which received the 
assent of the C G on 26 3 1930 

6 The e word* were substituted for the word* and Bombay by the 
Insolvency (Amendment) Act 1926 (IX of 1926) 

7 The word* were inserted by the Insohency (Amendment) Act 1926 
(IX of 1926) and are to be repealed by the words the Chief Court of 
Sind when the Sind Court* (Supplementary) Act 1926 (XXXlV of 1926) 
come* into foice 

3 The words were substituted by the Insolvency (Amendment) Act 
1926 (IX of J926) and ore to be replaced by the word* Chief Judge 
when Act XXXlV of 1926 come* into force 
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5. Subject to the provisions of this Act and of rules, the ]a 4 e t 

of a Court exercising jurisdiction in iwh 
Exercise of junsdic vency may exercis^e in chambers the ahet 
ion i.i or any p art 0 f his jurisdiction 

6. (J) The Chief Justice or 9 [Judicial Commissioner J raj Irca 

time to time ^direct that, in any matters a 


Delegation of powers 


t of which jurisdiction is gnen to tie 


to officer, of Court Cour{ fay this Act> M officef 0 , the Court 

appointed by him in this behalf shall have all or any of the po*ers u 
this section mentioned , and any order made or act done by such o cer 
in the exercise of the said powers shall be deemed the order or set o 
the Court 

(2) The powers referred to in sub section (/) are the Mlo* 
namely — 

(a) to hear insolvency petitions presented by debtors, and to ff- 
orders of adjudication thereon, 

(f>) to hold the public examination of insolvents, 

(c) to make any order or exercise any jurisdiction which i « iP K 

cribed as proper to be made or exercised in cham c . 

(d) to hear and determine any unopposed or ex parte SPP 1 catl0l! 

(e) to examine any person summoned by the Court under sec 

(J) An officer appointed under this section shall not have P oltf 
commit for contempt of Court ^ ^ 

7. Subject to the provisions of this Act, the Court shall ha‘ e ^ 
power to decide all questions of P n „f 
Power of Court to al , other questions whatsoever, 

<*» «• <»«. «*“■> ZZ * 

insolvency coming within me o h 
the Court, or which the Court may deem it expedient or ne 
decide for the purpose of doing complete justice or making 
distribution of property in any such case 

the 

11 [Provided that, unless all the parties otherwise agree, 
hereby given shall for the purpose of deciding any matter an 
section 36, be exercised only in the manner and to the exten 
m that section ] 


9 These word, were substituted by the Insolvency (Amc^V j a d«« 
1926 (IX of 1926) and are to be replaced by the word* 

when Act XXXIV of 1926 comes into force _ lUitl * f< 

10 For order issued by Chief justice of High Court 

Fort St George Gazette 1910 Pt II p 735 In»°h en< * 

This proviso was added bv s 2 of tbc Presidency-to 

(Amendment) Act (XIX of 1927) 
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Appeals 

8. (/) The Court may review, rescind or 
Appeals in insolvency 'ary any order made by it under its insol- 
vency lunsdiction 

(2) Orders in insolvency matters shall, at the instance of any person 
aggrieved, be subject to appeal as follows, namely — 

(c) an appeal from an order made by an officer of the Court 
empowered under section 6 shall lie to the Judge assigned 
under section 4 for the transaction and disposal of matters 
insolvency and no further appeal shall lie except by leave 
of such Judge, 

(b) save as otherwise provided in clause (a), an appeal from an 
order made by a Judge in the exercise of the jurisdiction 
conferred by this Act shall lie in the Sjime way and be 
subject to the sanu. provisions as an appeal from an order 
made b> a Judge in the exercise of the ordinary original 
civil jurisdiction of the Court 


PART 11 


PROCEEDINGS FROM ACT OP INSOLVENCY TO DISCHARGE 
Acts 0/ insolvency 


Acts in insolvency 


9, A debtor commits an act of insolvency 
in each of the following cases, namely — 


W) if, in British India or elsewhere, he makes a transfer of all 
or substantially all his property to a third person for the 
benefit of his creditors generally, 

<b) if, in British India or elsewhere, he makes a transfer of his 
property or of any part thereof with intent to defeat or delay 
his creditors , 

tc) if, in British India or elsewhere, he makes any transfer of his 
property or of any part thereof, which would, under this 
or any other enactment for the time being m force, be void 
as a fraudulent preference if he were adjudged an msol- 


(d) if, with intent to defeat or delay his creditors, — 

If) he departs or remains out ol British India, 

(») he departs from his dwelling-house or usual place of 
business or otherwise absents himself, 

0<i) he secludes himself so as to deprive his creditors of the 
means of communicating with him, 

(e) if any of his property has been sold or attached for a period 

of not less than twenty-one days in execution of the decree 
of any Court for the payment of money, 
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(/) if he petitions to be adjudged an insolvent, 

(g) if he gives notice to any of his creditors that he has suspenJ i 
or that he is about to suspend, pa>ment of his debts 
(A) if he is imprisoned in execution of the decree of an> C in 
for the payment of money 
Explanation For the purposes of this section, the act of an agent 
may be the act of the principal, even though the agent have no V e 
authority to commit the act 


Order of adjudication 

10. Subject to the conditions specified In this Act, if a debtor con 
Power to a d,nd lc «o m,,S “ *“ '"SOlvenC), M 

petition may be presented either by a cred for 
or by the debtor,, and the Court may on such petition make an 
(hereinafter called an order of adjudication) adjudging him an insolvent 
Explanation — The presentation of a petition by the debtor shall be 
deemed an act of insolvency within the meaning of this section, and oa 
such petition the Court may make an order of adjudication 

11. The Court shall not have jurisdiction to make an order of 
diction nCtl ° n8 ° n ,un * adjudication, unless— 

(a) the debtor is, at the time of the presentation of the insolvent 

petition, imprisoned in execution of the decree of * 
for the payment of money m any prison to which debw 
are ordinarily committed by the Court in the exerts 
its ordinary original jurisdiction, or 

(b) the debtor, within a year before the date of the present^ 

of the insolvency petition, has ordinarily resided or ha ^ 
dwelling house or has carried on business either ifl 
or through an agent within the limits of the or 
original civil jurisdiction of the Court, or 

(c) the debtor personally works for gain within those limits ■ 

(d) in the case of a petition by or against a firm of debtor^ 

firm has carried on business within a year before tW 
of the presentation of the insolvency petition within 
limits 

r , 12. (/) A creditor shall not be entity 

crSSto SIJ KUum 1 ’'' 1 ’ P res '“' a ” loMlwosy P""”“ 

debtor unless — ^ 

(a) the debt owing by the debtor to the creditor, or, if 

more creditors join in the petition, the aggregate * 
of debts owing to such creditors, amounts to five 
rupees, and jt 

(b) the debt is a liquidated sum pa) able either immediately or 

some certain future time, and 
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(c) the act of insolvency on which the petidon is grounded has 
occurred within three months before the presentation of the 
petition 

( 2 ) If the petitioning creditor is a secured creditor, he shall in 
his petition either state that he is willing to relinquish his security for 
the benefit of the creditors m the event of the debtor being adjudged 
insolvent or given an estimate of the value of the security In the latter 
case he may be admitted as a petitioning creditor to the extent of the 
balance of the debt due to him after deducting the value so estimated in 
the same way as if he were an unsecured creditor 

13 . (i) A creditor’s petition shall be verified by affidavit of the 
Proceeding* and order creditor, or of some person on his behalf 
on creditor* petition having knowledge of the facts 

(2) At the hearing the Court shall require proof of— 

(a) the debt of the petitioning creditor, and 

(b) the act of insolvency or, if more than one act of insolvency 

is alleged in the petition, some one of the alleged acts 
of insolvency 

(J) The Court may adjourn the hearing of the petition and order 
service thereof on the debtor 

(41 The Court shall dismiss the petition— 

(а) if if is not satisfied with the proof of the facts referred to m 

sub-section (2), or 

(б) if the debtor appears and satisfies the Court that he is able 

to pay his debts, or that he has not committed an act of 
insolvency or that for other sufficient C3use no order ought 
to be made 

(5) The Court may make an order of adjudication if it is satisfied 
with the proof above referred to, or if on a hearing adjourned under 
sub-section (J) the debtor does not appear and service of the petition on 
him is proved unless in its opinion the petition ought to have been pre 
sented before some other Court having insolvency jurisdiction 

(6) Where the debtor appears on the petition and denies that he 
is indebted to the petitioner, or that he is indebted to such an amount 
as would justify the petitioner m presenting a petition against him, 
the Court on such security (if any) being given as the Court may require 
for payment to the petitioner of any debt which may be established 
against the debtor in due course of law, and of the costs of establishing 
the debt may instead of dismissing the petition, stay all proceedings 
on the petition for such time as may be required for trial of the question 
relating to the debt 

(") Where proceedings 3re stayed, the Court may, if by reason of 
the delay caused by the stay of proceedings or for any other cause it 
thinks just, make an order of adjudication on the petition of some 
other creditors, and shall thereupon dismiss, on the terms as it thinks 
just, the petition on which proceedings have been stayed as aforesaid 
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(8) A creditor’s petition shall not, after presentation, be wthinm 
without the leave of the Court. 

Corfu..™ on rfttoh 14. »[!] A debtor J »n 
debtor may petition to present an insolvency petition unle 

(a) his debts amount to five hundred rupees, or 

(b) he has been arrested and imprisoned in eiecution 

decree of any Court for the payment of money, or 

(c) an order of attachment in execution of such a decree 

made and is subsisting against his property 
13[(2) A debtor in respect of whom an order of adjudication, w 
made under thts Ae, or under ,l>« Prov, octal to Qfcw? * * 
has been annulled owing to his failure to apply or to p tual 

cation for his discharge shall not be entitled to pres . adjudcarcii 
petition without the leave of the Court by which the o sa , s fi e d 

was annulled Such Court shall not grant leave unless ii ^ p 

either that the debtor was prevented by any reasona ^ fhJt ,|* 

senting or prosecuting his application, as the case y . a a 
petition is founded on facts substantially different from those con. 
the petition on which the order of adjudication was m uM s t 

15. (f) A debtor’s petition shall allege that ,he ^ eb ^ or bt r pr o«s 

to pay h.s debts, and, if he lhe 

Proceeding and order that he is entitled to present th P ^ t 
on debtor's petition Court may thereupon make an or n ° 

judication, unless tn its opinion the petition ought to avt 
before some other Court having insolvency jurisdiction 
(2) A debtor’s petition shall not, after presentation, 
without the leave of the Court g 

14[(3) On the making of the order admitting his peti v> • 

shall— his bocU 0 

(a) unless the Court otherwise directs, produce 

account, and w ^ sU ch 

(b) file such lists of creditors and debtors and aH 

ance to the Courts as may be prescribe , 
failing which the Court may dismiss his petition j ^te 

16. The Court may, if it is shown to be necessary o* gf[ef tb 

tion of the estate, at a y (l0 „ *n 

Discretionary powers presentation of an msolven y 
“ to appointment of bs(<)re ordl , r 0 | ad|lld.C»On 

interim tecei.e' lppM# *. offlC.al «*« d I » 

receiver of the property of the debtor, or of any pa 


12 Thu section was 
1927 (11 of 1927) 

is This sub section 
1927 <11 of 1927) 

It This sub section won tmucu 
(Amendment) Act 1927 (19 of 1927} 


numbeted by the ln.ol.ency (Ame»J» in 1 


added by tbe In.ol.ency (At"« 
added by the Pterfency »»"■ I "‘° ‘ 
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him to take immediate possession thereof or any part thereof, and the 
official assignee shall thereupon hate such of the powers conferable on 
a receiver appointed under the Code of Civil Procedure, t908 as may be 
prescribed 

17. On the making of an order of adjudication, the property of 

the insolvent wherever situate shall vest in 
Effect of order of ad the official assignee and shall become divisible 
,u ca on among his creditors, and thereafter, except 

as directed b> this Act no creditor to whom the insolvent is indebted 
in respect of any debt provable in insolvency shall, during the pendency 
of the insolvency proceedings have any remedy against the property 
of the insolvent in respect of the debt or shall commence any suit or 
other legal proceeding except with the leave of the Court and on such 
terms as the Court may impose 

Provided that this section shall not affect the power of any secured 
creditor to realize or otherwise deal with his security in the same manner 
as he would have been entitled to realize or deal with it if this section 
had not been passed 

18. (/> The Court may at any time after the making of an order 

of adjudication, stay any suit or other pro 
Stay of proceedings ceeding pending against the insolvent before 
any Judge or Judges of the Court or in any 
other Court subject to the superintendence of the Court 

(2) An order made under sub section (I> may be served by sending 
a copv thereof under the seal of the Court by post to the address for 
* service of the plaintiff or other party prosecuting such suit or proceeding, 
and notice of such order shall be sent to the Court before which the 
suit or proceeding is pending 

(J1 Anv Court in which proceedings are pending against a debtor 
may on proof that an order of adjudication has been made against him 
under this Act cither stay the proceedings or allow them to continue 
on such terms as it may think just 

18A.’ ’ f 1> The Court may, at any time after the presentation of an 
insolvency petition, stay any insolvency pro- 
Control over msol ceedmgs pending against the debtor m any 

rs.-rsr'’ c ° m suswci ,o ,he « pmaMm ^ me 

Court and may, at any time after the making 
of an order of adjudication annul an adjudication against the debtor made 
by anv such Court 

(2) Where any adjudication is annulled under sub section (1), all 
sales and dispositions of property and payments duly made and all acts 
done bv the Court whose order is annulled, or by the receiver appointed 
by it or other person acting under lus authority, shall be valid, but the 


15 This *ec 18A has been added by Act X of 1930 which received 
the assent of the C C on ihe 20 3 1930 
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property vested m such Court or receiver shall vest in the offal 
assignee, and the Court may make such direction in regard to the cos d 
of such property as it thinks fit 

(3) Notice of the order annulling an adjudication under sub-'eaa 
(J) shall be published in the local Official Gazette and in such efcr 
manner as may be prescribed 

19. ( 1 ) If in any case the Court, having regard to ihe nature of 
p the debtor’s estate or business or to the 

cial 0 managei app01nt SP * interests of the creditors generally, is 
opinion that a special manager of the 
or business ought to be appointed to assist the official assignee ite 
Court may appoint a manager thereof accordingly to act for such time 
as the Court may authorize, and to have such powers of the ofM 
assignee as may be entrusted to him by the official assignee or a» the 
Court may direct 


(2) The special manager shall give security and furnish accounts fl 
such manner as the Court may direct, and shall receive such reirune'*- 
tion as the Court may determine 


20. Notice of every order of adjudication, stating the name, «&■*’* 
and description of the insolvent, the dale 
rfSarr 0f 0rder the adjudication, the Court by which tJ 
adjudication is made and the date of P rese 
tion of the petition, shall be published in the Gazette of India and to » 
local official Gazette and in such other manner as may be preset W 


Annulment of ad/udication 

21. (/) Where, in the opinion of the Court, a debtor Nigh* c * 
p to have been adjudged insolvent, or Mt 

iri Sr “ » proved to the »*»» * 

certain cases the debts of the insolvent are paid ‘ 

the Court may. on the application « 
person interested, by order annul the adjudication lS [and the Court 
of its own motion or on application made by the official assignee o 
creditor, annul any adjudication made on the petition of a debtor ^ 
was, by reason of the provisions of sub section (2) of section 
entitled to present such petition] 

(2) For the purposes of this section, any debt disputed by * * ^ 
shall be considered as paid in full, if the debtor enters Into 
such sum and with such sureties as the Court approves, to pay the ^ 
to be recovered in any proceeding for the recovery of or concern 1 ® . 
debt, with costs, and any debt due to a creditor who cannot 6* 
or cannot be identified shall be considered as paid in full » P* 13 
Court 


*6 These words 
(U of 1927) 


: added by the Insolvency (Amendment) Ae* 
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22. Where it is proved to the sanslaetion of the Court that insol 

\ency proceedings arc pending in an\ other 
Conmtieni proce«d>n e « -Jr,},*}, Court whether within or without 
in Bnush Couttt British India ag3 nst the same debtor and that 

the property of the debtor can be mere conveniently distributed by such 
other Court, the Court may annul the adjudication or may stay all pro- 
ccedmgs thereon 

23. <f) U here an adiudicaticn i$ annulled, all sales and dispositions 
Proceeding* on annul of property and payments duly made, and all 

a k ts therefore done, by the o*hcial 3s*igrcc of oil cr person acting 
under his authority, or by the Court, shall be valid, but the property of 
the debtor uho was adjudged insolvent shall vest in such person as the 
Court nay appoint, or, m default of any such appointment, shall revert 
to the debtor to the extent of his right or interest therein on such terms 
and subiect to such conditions (if any) as the Court may declare by order 
(2) Where a debtor has been released from cusiody under the 
provisions of this Act and the order of adjudication is annulled as 
a'oresaid, the Court may, if it thinks fit, recommit the debtor to his former 
custody, and the jailor or keeper to (he prison to whose custody such 
debtor is so recommitted shall receive such debtor into his custody 
according to such recommitment, and thereupon all processes which were 
in force aga nst the person of such debtor at the time of such release 
as aforesaid shall be deemed to be still in force against him as if such 
order had not been made 

(2) Nonce of the order annulling an adjudication shall be published 
in the Gazette of India and m the local official Gazette and in such other 
manner as may be prescribed 

Prpcccdmgi consequent on order of adjudication 

24. U) Where an order of adjudication is made against a debtor, 

he shall prepare and submit to the Court a 
Insolvent • schedule schedule verified by affidavit, in such form 
and containing such particulars of and in 
relation to his affairs as may be prescribed 

(2) The schedule shall be so submitted within the following times, 
namely — 

(а) if the order Is made on the petition o! the debtor, within thirty 

days from the date of the order, 

(б) if the order is made on the petition of a creditor, within thirty 

days from the date of service of the order 
(2) If the insolvent Tails, without reasonable excuse, to comply, 
with the requirements of ibis section, the Court may, on the application 
of the official assignee or of any creditor, make an order for his com- 
mittal to the clwl prison 
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as jomL* ^7^°,' "f “ prerare a “ 4 £ “ to * «* »dl KtcLd 

XS?,; Sig "“ may> at tht “P“ se 01 '"= «* caw 

C “ a schedule to be prepared manner presc „ b5 d 

25. (I) Any insolvent who shall have submitted h.s sch-dule n 
aforesaid may apply to the Court for pro e'* 
protection order turn, and the Court may, oa such applies, 

„ ma ' ce an order for the protectioa ol t'e 

insolvent from arrest or detention 

in th? JLffT**" 11 ° rder may a PP^ either to all the debts nentiosci 
rmv rnmm UC or . to any of ,bem as the Court may think proper jJ 
ri . ence arid ta ^ e e ffect at and for such time as the Court raj 

' ma ^ ke revoked or renewed as the Court may think St 
or rf2ji/ rWeCt,0n 0n3ef shaH P ro,ect the insolvent from be ng arrest/ 
, nu , . in pnson lor any debt to which such order shall apply *rJ 

chJn h Vent , a L rested or detain ed contrary to the terms of such or t 
shall be entitled to his release 

anv ,ha t! 00 sucb order shaI1 operate to prejudice the r ght d 

^nulled “ the CVent 0f such or[Jer bcin 2 revoked or the ndjudica * 

a nviti cred,tof sba ^ he entitled to appear and oppose the tract d 
L?™T n order ’ but the tnsolvent shall be pnma facie entiled n 
./■ C . f r T er on Production of a certificate signed by the official ass gnee 
,,, h * s so !ar conformed to the provisions of this Act 
hue w Ifte . , rt ma y maJce a protection order before an insol e= 
submitted his schedule if it thinks it necessary to do so in the mtertts 
of the creditors 

26. (fj At any time after the making of an order of adjucucflti a 

against an insolvent, the Court, on the «ff J 
Meetings of creditors cation of a creditor or of the official ass IP* 
h . h .. , ntay direct that a meeting of creditors 

d cons der fhe circumstances of the insolvency and (he m** 

„ " s sc hedule and his explanation thereof and generally as to •-* 
mode of dealing with the property of the insolvent 

r\t Jfi 5 es P ect to the summoning of and proceedings at a x t 
creditors the rules m the First Schedule shall be observed 

27. U) Where the Court makes an order of adjudication If *^j 

p hold a public sitting on a day to be appo B( 

i examinat,c >" of by the Court, of which notice shall be 
* <o creditors m .he presented manner, U f' 

- h -i, .. examination of the insolvent, and the lflS °‘ v , 

property ere *f> an d shall be examined as to his conduct, dealing* 

after'*.™! e »""»»«on shell be held as soon as convemenllV <m “ 
after theevp, rat™ lbe t , me , he lhe , nso heal t 

„ to, rS’i, " h ° has '“toed » P'«f or » legal 

causes of h.s Mure” 5 ''™ mM ' m cot.cem.ng h.s a8a.rs 
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(<) The official assignee shall lake part in the examination of the 
insolvent and (or the purpose thereof subject to such directions as the 
Court may give may be represented b\ a Ieg3l practitioner 

(5) The Court may put such questions to the insolvent as it may think 
expedient 

16) The tnsohent shall be examined upon oath and it shall be his 
duty to answer all suJt questions as the Court mat put or allow to be 
put to h it Such notes of the examination as the Court thinks proper 
«ball be taken down in uni ng and shall be read over cither to or by the 
insolvent and signed bv him and mav thereafter be used in evidence 
against him and shall be open to the inspection of any creditor at all 
reasonable time* 

("' \Then the Court is of opinion that the aflairs of the insolvent 
have been sufficiently investigated it shall by order declare that his 
examination is concluded but such order shall not preclude the Court 
from directing further examination of the insolvent whenever it may 
deem ft to do so 

( c l Vhere the insolvent is a lunatic or suffers from any such 
nental or phvsical affiiction or disability as m the opinion of the Court 
males him unfit to attend his public examination or is a woman who 
accord ng to the customs and manners of the country ought not to be 
compelled to appear in publ c the Court may make an order dispensing 
with «u„h examination or directing that the insolvent be examined on 
such terms in such manner and at such place as to the Court seems 
expedient 


Composition and schemes of arrangement 

28. U> An insolvent may at any time after the making of an 
order of adjudication submit a proposal for a 
Submits ion of proposal composition m satisfaction of his debts of a 
d"oT* aCCrplanCe CrC proposal for a composition in satisfaction of 
his debts or a proposal for a scheme of 
arrangement of his affairs in the prescribed form and such proposal 
shall be submitted by the official assignee to a meeting of creditors 

(2) The official assignee shall send to each creditor who is men- 
tioned in the schedule or who has tendered a proof before the meeting 
a copy of the insolvent’s proposals with a report thereon, and if on the 
consideration of such proposal the majority in number and three fourths 
in value of all the creditors whose debts are proved resolve to accept 
the proposal the same shall be deemed to be duly accepted by the 
creditors 

(3) The insolvent may at the meeting amend the terms of his proposal 
if the amendment is in the opinion of the official assignee calculated to 
benefit the general body of creditors 

( 4 ) Any creditor who has proved bis debt may assent to or di* 
from the proposal by a letter in the prescribed form addressed to 
official assignee so as to ce received by him not later than the day 
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ceding the meeting, and any such assent or dissent shall have eEfea w 
if the creditor had been present and had voted at the meeting 


29. (/) The insolvent or the official assignee may after the proposal 
, is accepted by the creditors apply to the Conn 

by Court proposa to approve it, and notice of the time sppouti 
for hearing the application shall be given ® 
each creditor who has proved 

i - ) Except where an estate is being summarily administered or 
special leave of the Court has been obtained the application shall 1 1 
be heard until after the conclusion of the public examination of the w* 
solvent Any creditor who has proved may be heard by the Court in 
opposition to the application notwithstanding that he may at a meeting of 
creditors have voted for the acceptance of the proposal 

(J) The Court shall before approving the proposal hear a report of 
the official assignee as to the terms thereof and as to the conduct of ft* 
insolvent and any objections which may be made by or on behalf of inj 
creditor 


(4) Where the Court i» of opinion that the terms of the propc^J 
are not reasonable or are not calculated to benefit the general body o 
creditors or in any case m which the Court is required to refuse ik 
insolvent s discharge the Court shall refuse to approve the proposal 

(5) Where any facts are proved on proof gf which the Court 
be required either to refuse, suspend or attach conditions to the «® ,CI 
discharge, the Court shall refuse to approve the proposal unless it P 
vides reasonable security for payment of not less than four annas « 
rupee on all the unsecured debts provable against the debtor s esta e 

(6) No composition or scheme shall be approved by the Court » 

does not provide for the payment in priority to other debts of * 
directed to be so paid in the distribution of the property of an in ^ 

(7) In any other case the Court may either approve or r e 

approve the proposal ^ 

30. (/) If the Court approves the proposal, the terms aha ^ 

embodied in en order ol the CaM 
Order on approval order shall be made annulling tne ^ 
tion and the provisions of section 
sections (/) and (J) shall thereupon apply, and the composition o 
shall be binding on all the creditors so far as relates to any 4 
them from the Insolvent and provable m insolvency ^ ^ 

(2) The provisions of the composition or scheme may M y (J « 
the Court on application by any person Interested, and any d |S co0 . 
of an order of the Court made on the application shall be deerae 
tempt of Court 

31, (I) If default is made in the payment of any lnstalraco ^ 

In pursuance of any composition or^ ^ ^ 
Power to re adjudge approved as aforesaid or If it a ?P* yaro* 
debtor insolvent Court that the composition or scheme 

proceed without injustice or undue 
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that the approval of the Court was obtained by fraud the Court ma) if 
it thinks fit on appIi M ti n bv an> person interested re adjudge the 
deb or insolvent and *nnul the composition or scheme and the property 
cf he dtb or sha’I thereupon vest in the official assignee but without 
pitpaiire to the lanim tl atrv transfer or payment frafy made nr of 
anything dulv done under or in pursuance of the composition or scheme 

(J) There a debtor is re adjudged insolvent under subsection (/), 
all debts pros able m other respects which have been contracted before 
t^e da e of such rcadudicanon shall be provable in the insolvency 

32 . Notwiths aiding the acceptance and approval of a composition 

or scheme the composition or scheme shall 
Limitation of effect of not be bind ng on any creditor so far as 
compoi ion tt •cheme regards 3 debt or liability from which under 
the provtsons 0/ this Act the insolvent would 
not be discharged bv an order of discharge in insolvency unless the 
creditor assen s to the composition or scheme 

Control 01 cr person end proper*; of msoficnf 

33 . </) Every jnschent shall unless prevented by sickness or 

other sufficient cause attend any meeting of 
Dutici of insolvent «« h,s "editors which the official assignee may 

to discovery and realiza require him to attend and shall submit, to 

non of piope «> to such examination and give such information 

as the meeting may require 

[2\ The insolvent shall— 

(a) give such inventory of his property such list of his creditors 
and debtors and of the debts due to and from them res- 
pectiv ely 

(bf submit to such examination in respect of his property or his 
creditors 

(c) wait at such times and places on the official assignee or special 
manager 

(<0 execute such powers-of attorney transfers and instruments, and 

(e) generally do all such acts and things in relation to his property 
and the distribution of the proceeds amongst his creditors 
as may be required by the official assignee or special manager or may 
be prescribed or be directed by the Court by any special order or orders 
made in reference to any particular case, or made on the occasion of any 
sptmaf application by the tffitvaY asaignte 01 special manager, or any 
creditor or person interested 

(3} The insolvent shall aid to the utmost of his power in the 
realization of his property and the distribution of the proceeds among 
his creditors 

( 4 ) If the insolvent wilfully fails to perform the duties imposed upon 
him by this section or to deliver up possession to the official assignee of 
any part of his property, which is divisible amongst his creditors u 
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ceding the meeting, and any such assent or dissent _shaU h»t eSM « 
if the creditor had been present and had voted at the meeti „ 

29. U) The insolvent or the official assignee may a!l ® r * e pr0 ^ 

,s accepted by the creditors apply » the Cm 
Approval of proposal t0 approve it, and notice of the time app 
by Court f or hearing the application shall be V 

each creditor who has proved fl( tmmisterred of 

(2) Except where an estate is being summarily u 

special leave ol the Court has been obtained, the W „ 

be heard until alter the conclusion ol the public exam “ ^ , 
solvent Any cred.tor who has proved may be heard V 
opposition to the application notwithstanding that he may 
creditors have voted lor the acceptance ol the propose „ ,| 

(2) The Court shall belorc approving the I prop 1 « condocl ol tit 
the official assignee as to the terms thereof and ol t-l 

insolvent and any objections which may be made y 
creditor . 0 f the pr 0 ^ 

(4) Where the Court i» of opinion that l “* , enera l body i 

are not reasonable or are not calculated to re0Ulfe d to refuse ^ 
creditors or in any case in which the Court is 4 . pro posil 

insolvent’s discharge, the Court shall refuse PP »oJ 

(5) Where any facts are proved on proof 8jV* t0 the debtor* 

be required either to refuse, suspend or attach ic ° unless ,t pro- 

discharge, the Court shall refuse to approve the p op ^ 2DfjaS B 
vides reasonable security for payment of not less i , estate 

rupee on all the unsecured debts provable agains CoUft *h-> 

(6) No composition or scheme shall be a PP ro ^_ r ^j cbts 0 I all 

does not provide for the payment in priority of aa msoh* 

directed to be so paid in the distribution of t e P or refuse 

(7) In any other case the Court may either appro 

approve the proposal lerrn3 shall W 

30. (!) If the Court approves the P r0 P®“ ' the Court a* 1 

embodied in an order 0 the jdjud'f' 

— 

sections (/) and (3) shall thereupon apply, and the c £ ^ debl due 

shall be binding on all the creditors so far as r 

them from the insolvent and provable in insolve y fce 

(2) The provisions of the composition or sc ^sobedi* 

the Court on application by any person interes e , ^ deemed » 

of an order of the Court made on the application 
tempt ol Court .nstilntettt ** 

31. (I) 11 default is made in the piymer.t j :! or «M“ 

pursuance ol any ““"“’“.ppears >\ u ‘ 
' Power to .e ,J,udge approved as > fores "* • , on or schemt o» 
dchtot insolvent Court that the composite deW 

proceed without injustice or 


An 0 ] tiiu ]RE»iniN<.\ towns insojafnct \ct 6o^ 

that ihe approval l ^ e Court wa« obtained by fraud the Court may if 
t: th iks fit on syphcan n hi to) pcrvfl interested re adjudge the 
debtor ia«clvcnt ard snrul the coTosi ion or scheme and the property 
tf the deb or ***11 thereupon vest in the racial ass gnec but without 
pretudiee to the valid tv cf anv transfer «r pavmeni duly made or o! 
anything dull done under or m pursuance of the composition or scheme 
U) Vhere a debtor is re adudged mwlvent under sub-section (M. 
al debs proiabie n rther respects which ha\e heen contracted before 
the date of $jc*i re ad udicatirn shall he provable m the insolvency 

32* No'ui hs*and ng the accep an,.e and approval of a composition 
< r scheme the c< mposmon or scheme shall 
Limitation of effect cl nf be bind ng on an> creditor so far as 
compost mo ct *cf*-mc regards a debt or liability from which under 
the provisions of this Act the insolvent would 
not be discharged hi an order of discharge in insolvency unless the 
Creditor assents to the composite n or scheme 


Control mrr person snd propfrlv of msojicnf 


33- W Evers insolvent sh3» unless prevented by sickness or 
uher sufficient cause attend any meeting of 
Dutiri of m*eN*nt «p his creditors which ihe official assignee may 

to c!iKover> and realixa require him to attend and shall submit, to 

non of propem to such examination and gt'e such information 

as the meeting may require 

(2) The insolvent shall 

ta) give such inventory of his property, such list of his creditors 
and debtors anJ of the debts due to and from them res- 
peem elv 

(bl submit to such examination in respect of his property or his 
creditors 

(c) wan at such tunes and places on the official assignee or special 
manager 

Ufl execute such pow ers-of attorney transfers and instruments and 

(O generally do all such acts and things m relation to his property 
and the distribution of the proceeds amongst his creditors 
as may be required by the official assignee or special manager or may 
be prescribed or be directed by the Court by any special order or orders 
made in reference to any particular case, or made on the occasion ol any 
special application by the official assignee or special manager, or say 
creditor or person interested ' 

O) The insolvent shall aid, to the utmost of his power In the 
realization of his property and the distribution of the proceeds 
his creditors among 


(4) If the insolvent wilfully fails to perform the duties 
»,m b, this seel, on », deliver up possession 
any part of his property, which is divisible amongst his creditors^ l„der 
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this Act and which is for the time being m his possession or us3e* b 
control, he shall, in addition to any other punishment to which he &.y 
be subject, be guilty of a contempt of Court, and may be rutsbel 
accordingly 

34. (/) The Court may, either of us own motion or at the insuia 
of the official assignee or of any creditor, bf 
Arrest of insolvent warrant addressed to any pohce-ofFwr or 
prescribed officer of the Court, cau* u 
insohent to be arrested, and committed to the civil prison or if in fn>3 
to be detained until such time as the Court may order, under the foLi 
ing circumstances, namely — 

(a) tf it appears to the Court that there is probable rea>oa la 
believing that he has absconded or is about to abscond » i 
a view of avoiding examination in respect of his affairs, « 
of otherwise avoiding, delaying or embarrassing proceed.^ 
in insolvency against him, or 

(ft) if it appears to the Court that there is probable reason 1* 
believing that he is about to remove his property 1 

view of preventing or delaying possession being taken of t 
by the official assignee, or that there is probable reason I » 
believing that he has concealed or is about to conceal <* 
destroy any of his property or any books, document * 
writings which might be of use to his creditors in the cost* 
of his insolvency, or 

(c) if he removes any property in his possession above the ' lJt 
of fifty rupees without the leave of the official assignee 
(2) No payment or composition made or security given 
made under this section shall be exempt from the provisions of th s a 
relating to fraudulent preferences 

35. Where the official assignee has been appointed interim rc “'^ 

or an order of adjudication is made, the ■*“" 
Redirection of letters on the application of the official assignee, 

from time to time, order that for such *•- 
not exceeding three months, as the Court thinks fit, all P° st ^ cr ' j 
whether registered or unregistered, parcels and money orders 
to the debtor at any place or places mentioned in the order for re ‘ 
tion shall be re-directed or delivered by the Postal authorities w W 
India, to the official assignee, or otherwise as the Court directs, * n 
same shall be done accordingly 

36. (/) The Court ma>, on the application of the o“icial 

or of any creditor who has proved ^ l * 
Di*co\ery of miol at any time after an order of adiudicsu 

vent e property been ma< j e> summon before it in such *r ^ 

as may be prescribed the insolvent 
person known or suspected to have in his possession any f report) 
ing to the insolvent, or supposed to be indebted to the insolvent, 
person whom the Court may deem capable of giving information rest** 
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the msohen, hsS dealings or property and ihe Court may require any 
fjJj person to produce -fly documents in his custody or power relating 
to the insolvent, his dealings or propern 

(D I( any person so «uT*noned arter having been tendered a reason- 
able sum refuses to come before the Court at the time appointed or 
refuses to produce anv such document having no lawful impediment 
nude Inown to the Court ai the time of its sitting and allowed by it 
the Court r*«v bv warrant cause hm to be apprehended and brought 
up lor exam nation 

( ) The Cojn ma\ ixatr ne anv person so brought before it concern- 
ing the inse \c-t h « dealing or propcm and such person may be 
represen e d b\ a legal pract nr ncr 

('1 (If on his exam nan n an\ such person admits] that he is 
mdeb cd to the nsrlvent the Crun may on the application of the official 
8*s gnee order h m to pat u the official assignee at such time and in 
suvh ranner is to the Crun seems expedient the amount vn which he 
is irdeb ed or «nv pan iheretf cither m full discharge of the whole 
amount or not cs the Court thmfs fit with or w/thouf costs 0/ the 
examination 

(5) 1 2 (lf on his exam nation an\ such person admits] that he has 
m his possession am propen> belonging to the insolvent the Court may 
on the application of the oPiciil assignee order him to deliver to the 
oflic al assignee that property or any part thereof at such time in such 
manner and on such terms as to the Court may seem tust 

ICt Orders made under <ub-sections «) and (5) shall be executed 
in the same manner as decrees for the payment of money or for the 
delivery of propeny under th* Code of Civil Procedure 1908 respectively 
(7) Any person making any payment or delivery in pursuance of an 
order made under subjection (41 or sub section (5) shall by such payment 
or delivery be discharged from al) liability whatsoever in respect of such 
debt or property 


37 The Court shall have the same powers to issue commissions 
and letters of request for the examination on 
Power 10 issue com commission or otherwise of any person liable 
mission* t0 examination under section 36 as it has for 

the examination of witnesses under the Code of Civil procedure 1908 


Discharge 0/ Insolvent 


38. (J) An insolvent may at any time after the order of adiudica- 
tion apply to the Court for an order of dis 
Discharge of insolvent charge and the Court shall appoint a day 
for hearing the application but, save where 


1 These words were substituted for the words if on the examination 
of any such person the Court is satisfied by the Presidency towns Insol 
vency (Amendment) Act 1927 (XIX of 1927) 

Z These words were substituted for the word* if on the examinat o 
of any such person the Court it satisfied bv the Presidency towns In 
vency (Amendment) Act 1927 (XIX of 1927) 
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ihe public examination of the insolvent has been dispensed tilth unfe 
the provisions of this Act, the application shall not be heard until ate 
such examination has been concluded The application shall be htri 
in open Court 

(2) On the hearing of the application, the Court shall tab u» 
consideration any report of the official assignee as to the insolvent* 
conduct and affairs and, subject to the provisions of section 39, may- 
fa) grant or refuse an absolute order of discharge, or 
(6) suspend the operation of the order for a specified time, or 
fa) grant an order or discharge subject to any conditions »iJ> 
respect to any earnings or income which may afterua-dt 
become due to the insolvent, or with respect to his afw 
acquired property 

39. (/) The Court shall refuse the discharge in 'all cases ite* 
the insolvent has committed any offence under 
Cases jn which the this Act, or under sections 421 to 424 of lb 
Court must refuse an Indian Penal Code, and shall, on proof “ 
absolute discharge any of the facts hereinafter menuoui 

either— 

(a) refuse the discharge, or 

(b) suspend the discharge for a specified time, or 

fa) suspend the discharge until a dividend of not less than w® 
annas in the rupee has been paid to the creditors, or 
(if) require the insolvent as a condition of his discharge to eonstfj 
to a decree being passed against him in favour of the oS 
assignee for any balance or part of any balance of the im- 
provable under the insolvency which is not satisfied at 
date of his discharge, such balance or part of any ba 
of the debts to be paid out of the future earnings or 
acquired property of the insolvent in such manner ^ 
subject to .uch conditions as the Court may direct, “ 
that case the decree shall not be executed without 
of the Court, which leave may be given on proof tM 
insolvent since his discharge acquired property or 
available for payment of his debts. 

(2) The facts hereinbefore referred to are — f 

fa) that the insolvent’s assets are not of a value equal 
annas m the rupee on the amount of his unsecured w 
unless he satisfies the Court that the fact that the » ^ 
are not of such value has arisen from circumstan 
which he cannot justly be held responsible, 

(b) that the insolvent has omitted to Keep such booKs of *c ^ 
as are usual and proper in the business carried oa * ^ 
and as sufficiently disclose his business transact 0 
financial position within the three years Immediately r 
ing his insolvency. 
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(c) that the insolvent has continued to trade after knowing himself 
to be insolvent 

(if) that the insolvent has contracted any debt provable under this 
Act without having at the time of contracting it any reason 
able or probable ground of expectation (the burden of 
proving which shall lie on him) that he would be able to 
pay it 

(e) that the insolvent has failed to account satisfactorily for any 
loss of assets or for any deficiency of assets to meet his 
liabilities , 

(/} that the insolvent has brought on or contributed to his insolvency 
by rash or hazardous speculations or by unjustifiable 
extravagance m living or by gambling or by culpable 
neglect of his business affairs, 

(g) that the insolvent has put any of his creditors to unnecessary 
expense by a frivolous or vexatious defence to any suit 
properly brought against him 

(ft) that the Insolvent has within three months preceding the time 
of presentation of the petition incurred unjustifiable expense 
by bringing a frivolous or vexatious suit , 

(i) that the insolvent has within three months preceding the date 
of the presentation of the petition when unable to pay his 
debts as they become due given an undue preference to 
any of his creditors 

0) that the insolvent has concealed or removed his books or his 
property or any part thereof or has been guilty of any other 
fraud or fraudulent breach of trust 

( 3 ) The power of suspending and of attaching conditions to an 
insolvent s discharge may be exercised concurrently 

(4) On any application for discharge the report of the official assignee 
shall be pnma facie evidence and the Court may presume the correctness 
of any statement contained therein 

40. Notice of the appointment by the Court of the day for hearing 

the application for discharge shall be published 
Hearing of application In the prescribed manner and sent one month 

for duebarge at least before the day so appointed to each 

creditor who has proved and the Court may 
hear the official assignee and may also hear any creditor At the hearing 
the Court may put such questions to the insolvent and receive $u*.b 
evidence as it may think fit 

41. If an insolvent does not appear on the day so appointed for 

hearing his application for discharge or if an 
Po^et to «nnul «d]ud. Insolvent shall not apply to the Court for an 

cation on fa lure to apply order of discharge u ithm such tune as mav 

for ditchsree be prescribed the Ccun on the application 

of the official assignee or of a creditor or of 
Its o*n motion may annul the adjudication or make such other order as 
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ann^mem Dk ^ ^ pr0VlSl0as o{ action 23 shall apply on sicb 

42. (/) Where the Court refuses the discharge of the msolveai 
11 “ay. a^er such tune and in such circum- 
cnewal of application stances as may be prescribed, permit hin to 
order " i3t,0n ° f tem,s of renew h,s application 

(2) Where an order of discharge is maie 

subject to conditions and at any time »(tr 

<jati 5 fv P .h» ° yearS from the dale of the order the insolvent dal 
nositinn to ° Urt | that therC ,S no reasonable probability of his being in a 
thf- t.rm comply with .he terms of such order, the Court may rolif) 
t ° * 0rder ’ or of any substituted order, m such manner Jii 
upon such conditions as t may think fit 

43. A discharged insolvent shall, notwithstanding his dscharge 

Duty of discharged ,n ^ SUCh aSSIStance as lHe offlc,aI JSSStM 
solvent to assist in reali ma y re Quire in the realization and distribute 
zation of property of such of his property as is vested in th* 

eha „ . , official assignee, and, if he fails to do *c 

fh.ni o. gU1,y , o£ a co “empt of Court, and the Court may also if 1 
tninKSf fit, revoke his discharge, but without prejudice to the validity of 
! Ir .u a d ! sposltlon or payment duly made or thing duly done subsequent 
to the discharge, but before its revocat.on 

Fraudulent settlements 44. In either of the r ° 1Ioftin 2 aseS ^ 
is to say — 

(f) in the case of a settlement made before and in considerate 
of marriage where the settlor is not at the time of tn^ r * 
the settlement able to pay all his debts without the i * cf 
the property comprised in the settlement, or 
(2) in the case of any covenant or contract made in consider 0 
of marriage for the future settlement on or for the se* 1 ** 
wife or children of any money or property wherein he * 
not at the date of his mamage any estate or interest (**■ 
i th bein ® money or property of or in right of his wife) , 

i e settlor is adjudged insolvent or compounds or arranges »iu) 
creditors and it appears to the Court that the settlement, covenant «r 
Vm \ 3S made 111 order t0 defeat or delay creditors, or «« & 
lustinable having regard to the state of the settlor’s affairs at 
when it was made, the Court may refuse or suspend an order of disc 1 ^ 
or grant an order subject to conditions or refuse to approve a comp® 51 * 
or arrangement 

h5?e Ct of of dis 45. (I) An order of discharge shall 

aree release the Insolvent from — 

(o) any debt due to the Crown; 

(b) any debt or liability incurred by means of an) ^ ni 
fraudulent breach of trust to which he was a pa«v 
to) any debt or liability in respect of which he has o. 
bearance by any fraud to which he was a party 


s a party o r 
s 0 b alned I* 
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(d) any liability under an order lor maintenance made under 
section 488 of the Code of Criminal Procedure, 1898 
(2) Sa\e as otherwise provided by sub section (1), an order of dis- 
charge shall release the insolvent fcocn all debts provable in insolvency 
(o) An order of discharge shall be conclusive evidence of the 
insolvency and of the validity of the proceedings therein 

(4) An order of discharge shall not release any person who at the 
date of the presentation of the petition was a partner or co-trustee with 
the insolvent or was jointly bound or had made any joint contract with 
him, or any person who was surety or in the nature of a surety for him 


PART III. 


Administration op Property 


Proof of debts 


46 

Debts 

solvency 


(f) Demands in the nature of unliquidated damages arising 
otherwise than by reason of a contract or 
provable m m preach of trust 'half not be provable in 
insolvency 


(2) A person having notice of the presentation of any insolvency 
petition by or against the debtor shall not prove for any debt or liability 
contracted by the debtor subsequently to the date of his so having notice 
(J) Save as provided by sub sections (I) and (2), all debts and 
liabilities present or futu-e certain or contingent to which the debtor 
is subject when he is adjudged an insolvent or to which he may become 
subject before his discharge by reason of any obligation incurred before 
the date of such adjudication shall be deemed to be debts provable m 
insolvency 

(4) An estimate shall b* made by the official assignee of the value 
of any debt or liability provable as aforesaid which by reason of its 
being subject to any contingency or contingencies, or for any other reason, 
does not bear a certain value 


Provided that if in his opinion the value of the debt or liability is 
Incapable of being fairly estimated he shall issue a certificate to that 
efect and thereupon the debt or liability shall be deemed to be a debt not 
provable in insolvency 

Explanation — For the purposes of this section “liability" includes 
any compensation for work or labour done, any obli gsnon or possibility of 
an obligation to pay money or mcney's worth on the breach of any express 
or implied covenant, contract, agreement or undertaking, whether the 
breach docs or does not recur or Is or ts not likely to occur or capable of 
occurring, before the discharge of the debtor, and generally it includes 
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any express or implied engagement, agreement or uadertakirg » 
or capable of resulting in the payment of, money, or moneys sei 
whether the payment is, as respects amount, fixed or unhquidaed * 
respects time, present or future, certain or dependent on any conupa 
or contingencies , as to mode of valuation, capable of being ascent— 
by fixed rules, or as matter of opinion 

47. Where there have been mutual dealings between an insue 

and a creditor p/oving or claiming to prowl 
Mutual dealings and debt under this Act, an account shah h 
taken of what is due from the one party a 
the other in respect of such mutual ieiU?- 
and the sum due trom the one party shall be set-off against any sura & 
from the other party, and the balance of the account, and no more slu5 
be claimed or paid on either side respectively 

Provided that a person shall not be entitled under this see on a 
claim the benefits of any set-off against the property of an insolvent •“ 
any case where he had at the time of giving credit to the insolvent ntc- 
of the presentation 0 / any insolvency petition by or against bint. 

48. With respect to the mode of proving debts, the right of f«ri 

by secured and other creditors, the air**/ 
Rules as to proof of and rejection of proofs, and the other rux 
de “ l * referred to in the Second Schedule the ^ 

in that schedule shall be observed 

49. (/) In the distribution of the property of the insolvent the* 
Priority of debts shall be paid ui priority to other dew" 

(a) all debts due to the Crown or to any local authority, 

(b) all salary or wages of any clerk, servant or labourer m 

of services rendered to the insolvent during fovx 0 
before the date of the presentation for the petniett 
exceeding three hundred rupees /or each such c!« ^ 
one hundred rupees for each such servant or labourer, 

(c) rent due to a landlord from the insolvent provided the * ***\ 

payable under this clause shall not exceed one moo s 
(2) The debts specified m sub section ( 7 ) shall rank equally be **J 
themselves, and shall be paid in full, unless the property of the ms* Jj 
is insufficient to meet them m which case they shall abate >0 c ’ 
proportions between themselves 

(J) Subject to the retention 0 / such sums as may be necessity 
the expenses of administration or otherwise the debts specified 10 * 
section (I) shall be discharged forthwith in so far as the property 
insolvent is sufficient to meer them 

(4) In the case 0 / partners the partnership property shah te j'ly 
cable In the first instance fn payment 0 / the partnership debts * 
separate property of each partner shall be applicable In the first » 

»n payment of his separate debts Where there is a surplus « 



IT G} TUX I KI SIPE.NO TOWNS INSOXA ESCY \CT 6ll 

•pirate property tl the pxrtncn n shall be dealt with as part of the 
artnersh p propcm &nd where there is a surplus of the partnership 
ropeny. it shall be dealt with as part of the respective separate property 
1 proportion to the rights ana ifercMs of each partner in the partnership 
coper:}. 

(5) Subject to the provisions of this A a. all debts proved in insol- 
cncy shall be paid rateablv accord.ng to the amounts of such debts 
•espectivel} and without anv preference 

<6) Vhere there ts anv surplus alter pavmcnt of the foregoing debts, 
it shall be app'icd ut pavmcnt ol in crest fro-n the date on which the 
debtor is adjudged an :r sol vent at the rote of six per centum per annum 
oa all debts proved in the insolscncv 

50. After an order rf adjudication has been made no distress for 
rent due before such order shall be made 
Rent doe before «d upon the goods or effects of the insolvent, 
judication unless the order be annulled, but the landlord 

or part) to whom the rent may be due shall 
be entitled to prove m respect of such rent 

J'ropc^ atatlable for payment of debts 

The insolvent of a debtor whether the same takes place on 
the debtor s own petition or upon that of a 
of »»»unce • crc d, 1()r or creditors, shall be deemed to have 
relation back to and to commence at — 
the time of the commiss on of the act of insolvency on which 
an order of adjudication is made against him, or 
if the insolvent i« proved to have commuted more acts of 
insolvency than one the time of the first of the acts of 
insolvency proved to have been committed by the insolvent 
within three months next preceding the date of the presenta- 
tion of the insolvency petition 
Provided that no insolvency petition or order of adjudication shall 
be rendered invalid by reason of any act of insolvency committed ante- 
rior to the debt of the petitioning creditor 

52. (f) The property of the insolvent divisible amongst his credt- 
De*cripuon of m sol tors, and in this Act referred to as the pro- 

■vent's property divisible perty of the insolvent, shall not comprise the 

amongst creditors following particulars, namely — 

(o) property held by the insolvent on trust for any other person, 
ib) the tools (if any) of his trade and the necessary wearing 
apparef, bedding, cooking vessels, and furniture ol himself, 
his wife and children, to a value, inclusive of tools and 
apparel and other necessaries as aforesaid, not exceeding 
three hundred rupees m the whole 


SI. 

Relation 

title 

(e) 

CM 
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(2) Subject as aforesaid, the property of the insolvent shall ccc, 
the following particulars, namely — 

(a) all such property as may belong to cr be vested in the m*. 

at the commencement of the msolv ency or nay be > - 
by or devolve on him before his discharge, 

(b) the capacity to exercise and to take proceedings for ne.*j 

all such powers in or over or in respect of progeny 
have been exercised by the insolvent for his ova k 
at the commencement of his insolvency or beloe hs - 
charge, and 

(c) all goods being ?t the commencement of the insolvency ia * 

possession, order or disposition of the insolvent in ha r 
> or business b / the consent and permission of the ttu O'*- 
under such circumstances that he is the replied vJ - 
thereof 

Provided that things m action other than debts due or grow rg -• 
to the insolvent in the course of his trade o’ - business shall 
deemed goods within the meaning of clause (c) 

Provided also that the true owner of any goods which have 
divisible among the creditors of the insolvent under the prousw 
clause (c) may prove for the value of such goods • 


Effect of insolvency on antecedent transactions 

53 (I) Where execution of a decree has issued against 
_ , of a debtor, no person 'Shall be ent ue 

Restriction of nghts of benefi , of thc execution against tw 
“ ed “" " nJ " assignee, except ,n respect ol assets rul ^ 

the course of the execution by sale or otherwise before the date o ^ 
of adjudication and before he had notice of the presentation o fl 
vency petition by or against the debtor f 

( 2 ) Nothing in this section shall affect the right of a secured & 

in respect of property against which a decree is executed f 

(3) A person who m good faith purchases the property ^ 
under a sale in execution shall in all cases acquire a good 


against the official assignee 

54. Where execution of a decree has issued against #0 * 

of a debtor which is saleable m „ g 
Duties of Court ere and before the sale thereof note* j 

cutmg decree as to pro the Court cxecut ng the decree that ^ 

petty taken in execut on adjudication Ins been made aga n t ^ 

the Court «h I ,1C3 ‘ 

property if in the possession of the C 
assignee but the costs of the exccut 
property so delivered <tnd the o fici 
<r an adequate part thereof for the pur 
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55. Any transfer of property, not being a transfer made 

before and in consideration of marriage, or 
Avoidance of voluntary made m favour of a purchaser or incumbrancer 
ansfer in good faith and for valuable consideration, 

shall if the transferor is adjudged insolvent 
'lthrn two jears after the date of the transfer be void against the official 
ssignee 

56. (7) Every transfer of property, every payment made, every 

obligation incurred and every judicial pro- 
Avoidance of prefer ceeding taken or suffered by any person 

-nee in certain cases unable to pay his debts as they become due 

from his own money in favour of any creditor, 
with a view of giving that creditor a preference over the other creditors, 
shall if such person is adjudged insolvent on a petition presented within 
three months after the date thereof be deemed fraudulent and void as 
against the official assignee 

(2) This section shall not affect the rights of any person making 
title in good faith and for valuable consideration through or under a 
"creditor of the insolvent 

57. Subject to the foregoing provisions with respect to the effect of 

insolvency on an execution and with respect 
Protection of bona fide to the avoidance of certain transfers and pre- 
transactions ferences nothing in this Act shall invalidate 

in the case of an insolvency — 

(a) any payment by the insolvent to any of his creditors, 

<b> any payment cr delivery to the insolvent, 

<c) any transfer by the insolvent for valuable consideration, or 
(d) any contract or dealing by or with the insolvent for valuable 
consideration 

Provided that any such transaction takes place before the date of the 
order of adjudication and that the person with whom such transaction 
takes place has not at the time notice of the presentation of any insolvency 
petition by or against the debtor 


Realization of property 

58. (/) The official assignee shall as soon as may be, take posses- 
sion of the deeds, books and documents of 
Possession of property the Insolvent and all other parts of his pro- 
y official assignee perty capable of manual delivery 

(21 The official assignee shall, in relation to and for the purpose of 
acquiring or retaining possession of the property of the msoheat, be in 
the «ame position as if he were a receiver of the propert) appointed 
under the Code of Civil Procedure, 1903, and the Court may on his 
application enforce such acquisition or retention accordingly 
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sharif ,7cw any u Paft ° f the pro P erty of insolvent consists of 
0 / anv erarmf’ sh ^ res » or any other property transferable in t k t L 
nehTirS 17 ’ P e 0r person * ** offici3 l assignee may eiercar 
£ 1*1' fhe Pmperty to ,he extent as the msoliea c, 
have exercised it, if he had not become insolvent 

^here any part of the property of the insolvent consists cf tL, 

} u i. n ’ such ,hin £ s shall be deemed to have been duly transfers.' - 
the official assignee 

nf „ An / lreasurer or other officer, or any banker, attorney cr ija 
. insovent| s hah pay and deliver to the official assignee all use 
cunties in his possession or power as such officer, banker 
a ,? en : he ,s not by law entitled to retain as against the in>ci- 
or the official assignee If he fails so to do, he shall be gu-lty U i 
. ® m P* 3 Court, and shall be punishable accordmg'y on the applies- £ 
of the official assignee 

59. (I) The Court may grant a warrant to any presented 

of the Court or any police-officer above u 
ms ? ZUr f °* proper, y of r ank of a constable to seize any pan of 
° ven property of an insolvent in the custody^® - 

possession of the insolvent or of Mf & 

P , and with a view to such seizure to break open any house tin-id 
K ,„r ™ the '^solvent where the insolvent is supposed to be ct & 
mg or receptacle of the insolvent where any of his prof*0 s 
supposed to be 

(2) Where the Court 13 satisfied that there is reason to bel ^ 
propeny of the insolvent is concealed in a house or place not be'e c*-t 
« thC Court may ’ '* 11 ,hinks flt - grant a search warrant to 
uc o cer as aforesaid who may execute it according to its tenor 

60. (I) Where an insolvent is an officer of the Army or M»J * 
or 0 / His Majesty’s Royal Inina ,lir 
Service, or an officer or clerk or other* ^ 
employed or engaged in ihe civil sen# 
the Crown, the official assignee sha 11 . 

F . for distribution amongst the creditors so c- 

or the insolvent's pay rr salary liable to attachment in execution # 
decree as the Court may direct ’ 

.. <2> ^ hefe an mso,ve nt is in the receipt of a salary or incur"* 

t tr." T aforesa,d * lhe Court may, at any time after adjudication »&J ' 
,,me< make suc h order as it thinks just (Or the pajmert to 
° 'or disinbmion among Ito crtdJloi. cf K f JT 

ry or income as may be liable 10 attachment m ewesflna ° f * i 
or of any portion thereof 

61. The property of the insolvent paaa from ofleW 

,, -a o mm — “ 

Veiling nod Q f official •** 

proper, ’ r cennnua 

whatever ? j* 


Appropriation of por 
Uon of pay or other in 
come to creditors 
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(J) Where any part of the property of the insolvent cons$so! r 
shares in ships, shares, or any other property transferable m the h 
of any company, office or person, the official assignee may ezera* 
right to transfer the property to the same extent as the msolvert ' 
have exercised it, if he had not become insolvent 


/ (4) Where any part of the property of the insolvent consists cl th- 
in action, such things shall be deemed to have been duly wihlvrsl 
the official assignee 

(5) Any treasurer or other officer, or any banker, attorney cr f 
of an insolvent, shall pay and* deliver to the official assignee all 
and securities in his possession or power as such officer, banker a *• 
or agent, which he is not bj law entitled to retain as against the 
or the official assignee If he fails so to do, he shall be guilty^® 
contempt of Court, and shall be punishable accordmg'y on the apfl a 
of the official assignee 


59. (/) The Court may grant a warrant to any prescribed 

of the Court or any police-officer “ ol< ' 
Seizure of properly of rank of a constable to seize any pJh 
insolvent property of an insolvent in the cuv *9 

possession of the insolvent or of 

person, and with a view to such seizure to break open any house '■ 
or room of the insolvent where the insolvent is supposed to be 
building or receptacle of the insolvent where any of his P fC> » 
supposed to be t 

(2) Where the Court is satisfied that there is reason to b 
property of the insolvent is concealed in a house or place not ^ 
to him, the Court may, if it thinks fit, grant a search ttirfl “ 
such officer as aforesaid who may execute it according to its ,c 

60. (I) Where an insolvent is an officer of the Army or 1 ^ 

or of His Majesty's Royal , 

Appropriation of P or Service, or an officer or clerK 
tron of pay or other in employed or engaged in we w Rje . 
come lo creditors the Crown, the official assignee m 

for distribution amongst the credl C [|0a 
of the insolvent’s pay or salary liable to attachment m ex 
decree as the Court may direct . 

(2) Where an insolvent is in the receipt of a salary or , "* 1 ® j j r 
than as aforesaid, the Court may, at any time alter adjudican ^ , 
time to time make such order as it thinks just for the P s ) ^ p, 
official assignee for distribution among the creditors of so w * 
salary or income as may be liable to attachment in execution 
or of any portion thereof 

61 The property of the insolvent shall pass front officul (B t - 
to official assignee and shall ‘ % 

Vesting and transfer of official assignee for the tune be 
continuance in office, without 
whatever 
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62. (0 Where any part of the property of an insolvent consists 

of land of any tenure burdened with onerous 
Disclaimer cf onerous cotenants, of shares or stocks in companies, 
property of unprofitable contracts or of any other pro- 

perty that ts unsaleable, or not readily sale- 
able, by reason of us binding the possessor thereof to the performance 
of any onerous act or to the payment of any sum of money, the official 
assignee may notwithstanding that he may have endeavoured to sell or 
have taken possession of the property or exercised any act of ownership 
in relation thereto but subiect always to the provisions hereinafter con- 
tained in that behalf by writing signed by him at any time Within 
twelve months after the insolvent has been adjudged insolvent, disclaim 
the property 

Provided that where any such property has not come to the know- 
ledge of the official assignee within one month after such adjudication as 
aforesaid, he may disclaim the property at any time within twelve months 
after he has first become aware thereof 

(2) The disclaimer shall operate to determine, as from the date 
thereof, the rights, interest and liabilities of the insolvent and his pro- 
perty m or in respect of the property disclaimed and shall also discharge 
the official assignee from all personal liability in respect of the property 
disclaimed as from the date when the property vested in him, but shall 
not, except so far as 13 necessary for the purpose of releasing tho in- 
solvent and his property ^nd the official assignee from liability, affect the 
rights or liabilities of any other person 

63. Subject always to such rules as may be made in this behalf, 

the official assignee shall not be entitled to 
Duct aimer of lease holds disclaim any leasehold interest without the 

leave of the Court, and the Court may, before 
or on granting such leave, require such notices to be given to persons 
interested, and impose such terms as a condition of granting leave, and 
make such orders with respect to fixtures, tenant’s improvements and 
other matters arising out of the tenancy, as the Court thinks just 

64. The official assignee shall not be entitled to disclaim any pro- 

perty in pursuance of section C2 m any case 
Pow ct to call on otKeial where an application m writing has been made 
assignee to disclaim to the official assignee by any person 

interested in the property requiring hm to 
decide whether he will disclaim, and the official assignee has for a period 
of twenty-eight dajs after the receipt of the application, or such extended 
period as may be allowed by the Court, declined or neglected to give 
notice that he disclaims the property , and m the case of a contract, if the 
official assignee, after such application as aforesaid, does not within the 
said period or extended period disclaim ihe contract, he shall be deem 
to have adopted it 
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65. The Court may, on the application of any person nhc 
against the official assignee, entitled 

Power for Court to benefit or subject to the burden of a < 
rescind contract made with the insolvent, male an ord 

cinding the contract on such terms as 
ment by or to either party of damages for the non performance 
contract, or otherwise, as to the Court may seem equitable, at 
damages payable under the order to any such person may be 
by him as a debt under the insolvency 

66. ( I ) The Court may, on the application of any person 

claiming any interest in any discla me 
Power for Court to 0T under an J' lability not disc 1 

make vesting order in by this Act in respect of any dncl 
respect of disclaimed property and on hearing such persons 
property thinks fit, make an order for the vest 

the property in or delivery thereof ti 
person entitled thereto or to whom it may seem just that the «ame ! 
be delivered by way of compensation for such liability as aforesaid 
trustee for him, and on such terms as the Court thinks just ai 
any such vesting order being made, the property comprised therein 
vest accordingly in the person therein named in that beliaif witno- 
transfer for the purpose 

Provided always that where the property disclaimed as of a leas 
nature the Court shall not make a vesting order m favour of any p 
claiming under *he insolvent, whether as under lessee or as non. 
except upon the terms cf making such person subject to the 
liabilities and obligations ss the insolvent was subject to under the 
in respect of the property at the date when the insolvency petition 
filed and any under-lessee or mortgagee declining to accept a ve 
order upon such terms shall be excluded from all interest in and sec 
upon the property, and if there is no person claiming under the msol 
who is willing to accept an order upon such terms, the Court shall 1 
power to vest the insolvent’s interest in ihe property in any person 1 
cither personally or in a representative characier, and either *I° 0< 
jointly with the insolvent, to perform the lessee’s covenants in such le 
freed and discharged from all estates, incumbrances and interests ere 
therein by the insolvent 

{2) The Court may, if u thinks fit, modify the terms prescribed 
the foregoing proviso so as to make a person in whose behalf the 
order may be made subject only to the same liabilities and obligation 
if the lease had been assigned to him at the date when the in'Ob f 
petition was filed and {if the case so requires) as if the lease had o 
prised only the property comprised in ihe vesting order 

67. Any person injured by the operation of a dfsclnn ,ef ^ , *j 
the foregoing provisions shall be 
P (Horn injured by di* be a creditor of the insolvent to the * 
claimer may prove of the injury, and may accordingly prove 

same as a debt under the insolvency 



Air G ] the presidency towns insolvency act 617 

68. (0 Subject to the provisions of this Act. the official assignee 
Duty and powers c f shall, with all convenient speed, realize the 
•official assignee as to property of the insolvent, and for that purpose 
realization may- 

fa) sell all or any pan of the property of the insolvent, 

(6) give receipts for any money received by him, 
and may b> leave of the Court do all or any of the following things, 
Jiamely — 

(cl carry on the business of the insolvent so far as may be neces- 
sary for the beneficial winding up of the same 
(iff institute defend or continue any =uit or other legal proceeding 
relating to the property of the insolvent 
(c) employ a legal practitioner or other agent to take any proceed- 
ings or do any business which may be sanctioned by the 
Court 

U) accept as the consideration for the sale of any property of the 
insolvent a sum of money payable at a future time or fully 
. paid shares debentures or debenture stock in any limited 

company subject to such stipulations as to security and other- 
wise as the Court thinks fit 

(g) mortgage or pledge any part of the property of the insolvent 

for the purpose of raising money for the payment or his 
debts or for the purpose of carrying on the business, 

(h) refer any dispute to arbitration and compromise all debts, 

claims and liabilities, on such terms as may be agreed upon , 
(1) divide in its existing form amongst the, creditors, according to 
its estimated value any property which, from its peculiar 
nature or other special circumstances cannot readily or 
advantageously be sold 

(2) The official assignee shall account to the Court and pay over all 
ttumies and deal with all securities in such manner as is prescribed or 
■as the Court directs 


Distribution of property 

69, (I) The official assignee shall with all convenient speed, 
Declaration and distn declare and distribute dividends amongst the 
0/ Jn deads creditors w ho have proved their debts 

(2) The first dividend (if any) shall be declared and be distributed 
within one year* after the adjudication unless the official assignee satisfies 
the Court that there is sufficient reason lor postponing the declaration to 
a later date 


* The Wolds one >ear have been sufcst luted (ox ihe words si* 
month* bv Acl III of 1929 which received ihe assent of ihe G G on 
22nd March 1929 
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,o , h !l^“ qUe "'. I,1V ,' d “ dS shaU ’ “ '*= >toce ol su Bern ■«., 
six months ^ dec and ** P 3 > abJ e at intervals of not mo's i 

(4) Before declaring a dividend, the official assignee shall cause &» 
°; a „ . , ° ten,I0 “ t0 d0 50 10 be published in the prescribed martter i 
fhaJlf S£ . reasonable notIce hereof to each creditor irenti sei 
" « wl S f cheduJe who has n »t proved his debt 

. {. Whe J n fhe official ass, 8nee has declared a dividend, be shall s* 
o each creditor who has proved a notice showing the amount of t 
dividend, and when and how it is pa) able, and, if required by any ere. 
tor, a statement in the prescribed form as to the particulars of the oi. 

70. where one partner in a firm is adjudged insolvent a cred 

to whom the insolvent is indebted jointly « 
Joint and separate pro the other partners in the firm or any of the 
perI,cs shall not receive any dividend out if i k 

separate property of the msolv ent uni 1 all £ 
separate creditors have received the full amount of their respective dtM 

71. (/) In the calculation and distribution of dividends, the o*vJ 

Calculation of dm assignee shall retain in his hands sufiOJ 
en * assets to meet- 

fa) debts provable in insolvency and appearing from the insolvent* 
statements or otherwise to be due to persons resident m 
places so distant that in the ordinary course of conm-JU** 
lIon they have not had sufficient time 10 tender their p't"*' 

(o) debts provable in insolvency the subject of claims not jet 
determined, 

(e) disputed proofs or claims, and 

(d) the expenses necessary for the administration of the ts * ie 
or otherwise 

(2) Subject to the provisions of sub-section (/), all money in ^ 
shall be distributed as dividends 

72 Any creditor who has not proved his debt before the de^Iar* - 
R , tion of any dividend or dividends shall 

ha.'not j°L. ' ll 10 e ntuled to be paid out of any mow) for ire 

foie declaration 'of « ,ime bein 2 in the hands of the o^cial ass?' 4 

dividend any dividend or dividends which he nay ta* 4 

failed to receive, before that money Is sff 1 * 
. pa>ment °* any future dividend or dividends but he shall oct J* 
emitted to disturb the distribution of any dividend declared before M 
^was proved by reason that he has not participated therein 
73. (/) When the official assignee has realized all the property ‘ 
the insolvent, or so much thereof as cia. a 
Final dividend his opinion, be realized wiihout needle-'*- r 

, h ,„ protracting the proceedings m Insolvency' * 

snail w.th the leave of rhe Court, declare a final dividend, but he '[ 
oing he shall give nonce in manner prescribed to the persons *b 
claims to be creditors have been notified to him but not pro' 4 -* 
e Y o not prove their claims, to the satisfaction of the Court »*■* 
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the time limited by the notice, he will proceed to make a final dividend 
without regard to their claims 

(2) After the expiration of the time so limited or, if the Court on 
application by any such claimant grants him further time for establishing 
his claim, then on the expiration of that further time, the property of the 
insolvent shall be divided among the creditors who have proved their 
debts, without regard to the claims of any other persons 

74. No suit for a dividend shall lie against the official assignee, 
but, where the official assignee refuses to pay 
No suit for dividend an Y dividend the Court may, on the apphca 
tion of the creditor who is aggrieved by such 
refusal, order him to pay it and alstr to pay out of his own money interest 
thereon at such rate as may be prescribed for the time that it is withheld, 
and the costs of the application 

75. (2) Subject to «uch conditions and limitations as may be pres- 
cribed the official assignee may appoint the 
insolvent himself to superintend the manage- 
ment of the property of the insolvent or if 
any part thereof or to carry on the trade (if 
any) of the insolvent for the benefit of his 
creditors and in any other respect to aid in 
administering the property in such manner and on such terms as the 
official assignee may direct 

(2) Subject as aforesaid the Court may from time to time make 
such allowance as it thinks just to the insolvent out of his property for 
the support of the insolvent and his family or in consideration of his 
services if he is engaged in winding up his estate but any such allow- 
ance may at any time be varied or determined by the Court 

76. The insolvent shall be entitled to any surplus remaining after 
payment in full of his creditors with interest. 
Right of insolvent to as provided by this Act and of the expenses of 
surp us the proceedings taken thereunder 


Power to allow insol 
vent to manage property 
and allowance to insol 
vent for maintenance of 


Official Assignees 


77. (/) The Chief Justice of each of the High Courts of Judicature 
Appointment and xr at Fnrt w, 'l‘ am Madras 1 2 [Bombay and 

moval of official assignees Rangoon and ihe */nAcuf Commissioner Of 

of insolvent s estate Sind] may from time to nme appoint sub- 


cls and Bombay and the 
by the Insolvency (Amend 


1 These words were substituted for 
Chief Judge of the Chief Court of Lows 
rnent) Act 1926 (IX of 1926) 

2 The words Chief Judge of thr Chief Court of Sind are tc 
substituted for the words Jud cial Commissioner of Sind when 
Sind Courts (Supplementary) Act 1926 (XXXIV of 1926) comes into f 
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(b) to make such other reports concerning the conduct of the 

insolvent as the Court may direct or as may be prescribed,, 
and 

(c) to take such part and give such assistance in relation to the 

prosecution jf any fraudulent insolvent as the Court may- 
direct or as may be prescribed 


80. The official assignee shall, whenever required by any creditor 
so to do and on payment by the creditor of 
the prescribed fee, furnish and send to the 
Duty to furnish list of creditor by post a list of the creditors showing. 
,e ll0,s in the list the amount of the debt due to each 

of the creditors 


81. (f) Such remuneration shall be paid 

Remuneration to the official assignee as may be prescribed 

(2) No remuneration whatever be>ond that referred to in sub- 
section (/) shall be received by an official assignee as such 

82. The Court shall call the official assignee to account for any 
misfeasance, neglect or omission which may 
Misfeasance appear in his accounts or otherwise and may 

require the official assignee to make good any 
loss which the estate of the insolvent may have sustained by reason of 
the misfeasance, neglect or omission 


83. The official assignee may sue and be sued by the name of 
* the official assignee of the property of , 
Name under which to an insolvent inserting the name of the 
sue or be sued insolvent and by that name may hold pro 

perty of every description make contracts, 
enter into any engagements binding on himself and his successors in 
office, and do all other acts necessary or expedient to be done in the 
execution of his office 


Office vacated by 
solvency 


84, If an order of adjudication is made 
against an official assignee he shall thereby 
vacate the office of official assignee 


85. (J) Subject to »ne provisions of this Act and 10 the directions 
of the Court ilie official assignee shall m 
Discretionary powers th" administration of the property of the 
and control theteof insolvent and in ihe distribution thereof 

amongst his creditots have regard to any 
resolution that may be passed by the creditors at a meeting 

t2) The official assign-e mav from litre to time summon meetings 
of the creditors for the purpose of ascerta nmg then wishes and it shall 
be his duty to summon meetings at such times a» the creditors bj 
resolution at an> meeting or the Court mav direct or w henever requested 
in writing to do so b> one fourth in value of the creditors who have 
proved 
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(3) The official assignee may apply to the Court /or directions a 
relation to any particular matter arising under the insolvency 

(4) Subject to the provisions of this Act, the official assignee shad 
use his own discretion m the management of the estate and its distnbu 
tion among the creditors 

86. If the insolvent or any of the creditors or any other person 

v is aggrieved by any act or decision ol the 
Appeal to Court official assignee, he may appeal to the Court 

and the Court may confirm, reverse or modify 
the act or decision complained of, and make such order as it thinks jusl 

87. (/) If any official assignee does not faithfully perform h* 

duties and duly observe all the requirenen.* 

Control of Court imposed on him by any enactment, rules or 

otherwise, with respect to the performance 
his duties, or if any complaint is made to the Court by any creduor in 
regard thereto, the Court shall enquire into the matter and take suvS 
action thereon as may be deemed expedient 

(2) The Court may at any time require any official asSlgnc * !? 
answer any enquiry made by it in relation to any insolvency ta 

he is engaged, and may examine him or any oiher person on oain con- 
cerning the insolvency 

(3) The Court may also direct an investigation to be made of the 
books and vouchers of the official assignee 


PART V 


Committee of Inspection 

88. The Court may, if it so thinks fit, authorize the credited 

have proved to appoint from aB0 * (lf 
Committee of inspeeUon creditors or holders of general P ro . 

general powers-of attorney from such cr<* 
a committee of inspection fo- the purpose of superintending the a 
tration of the insolvent’s property by the official assignee 

Provided that a creditor, who is appointed a member of a comm 
of inspection, shall not be qualified to act until he has proved 

Control of committee 89 The committee of 

of inspection over official powers of control over tnc ' 
assignee the official assignee as may be pf* 
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PART VI 
Procedure 

90. 01 la proceedings under this Act the Court shal 1 * have the 
like powers and follow the like procedure as 
Powers of the Court >! has and follows m the exercise of its 
ordinary original civil jurisdiction . 

Prot ided that nothing in this sub section shall in any way limit the 
jurisdiction conferred on the Court under this Act 

(2) Subject to the provisions of this Act and rules, the costs of 
and incidental to any proceeding in the Court shall be in the discretion 
of the Court 

(J) The Court may at any time adjourn any proceedings before it 
upon such terms if any as it thinks fit to impose 

W The Court may at any time amend any written process or 
proceeding under this Act upon such terms, if any, as it thinks fit to 
impose 

(5) Where by this Act or by rules the time for doing any act or 
thing is limited, the Court may extend the time either before or after 
the expiration thereof, upon such terms, if any, as the Court thinks 
fit to impose 

(6) Subject to rules, the Court may in any matter take the whole 
or any part of the evidence either vud voce or by interrogatories, or 
upon affidavit, or by commission 

(7) For the purpose of approving a composition or scheme by joint 
debtors the Court may, if it thinks fit, and on the report of the official 
assignee that it is expedient so to do, dispense with the public examina- 
tion of one of the joint debtors if he is unavoidably prevented from 
attending the examination by illness or absence abroad 

(8) For the purpose of this Act the 1 [Court of the Judicial Com- 
missioner 0 / Sind] shall have all the powers to punish for contempt of 
Court which are possessed by the High Courts of Judicature at Fort 
William Madras and Bombay respectively 

91. Where two or more insolvency petitions are presented against 
the same debtor or ag3in$t joint debtors, or 
where joint debtors file separate petitions, 
Consolidation oi pen the Court may consolidate the proceedings or 
,or ' 3 any of them on such terms as the Court 

thinks fit 


1 These words were lubslituted for the word* "Chief Court of Lower 

Burma* by s 8 of the Insolvency (Amendment) Act 1926 (IX of 1926) and 
the words “ Chief Court of Sind ‘ are to be subiliiutcd for the woids * Court 
of the Judicial Commissioner of Sind" when lie Sind Court (Supplemen 

taiy) Act 1926 (XXXIV of 1926) come, rn force. 
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92. Where the petitioner does not proceed with due dibgeoc 

his petition, the Court may substtu 
Power to charge car- petitioner any other creditor to whom 
nage o petition debtor js indebted in the amount require 

this Act tn the case of a petitioning crec 

93. If a debtor by or against whom an insolvency petition 
Continuance of pro been presented dies, the proceedings in 

debtor 8 * 0 ” °* ma,,er shall, unless the Court other 

L ' °‘ orders, be continued as if he sere aim 

^4. The Court may, at any time, for sufficient reason mate 
order staying _ the proceedings under 
Power to stay proceed insolvency petition, either altogether or 
,n8s a limited time, on such terms and subject 

such conditions as the Court thinks just 

95. Any creditor whose debt is sufficient to entitle hun to pres 

an insolvency petition against all the part® 
Power to present peti m a nrm may present a petition against « 
uon against a partner one or more partners in the Arm *1^ 
including the others 

96. Where there are more respondents than one to a petition, tl 

p„ w . , Court may dismiss the petition as to one i 

ton “ ore °' lbem w" 110 ” 1 10 ,h ' 

dents only of the petition as against the other or olh< 

of them 

97. Where an order of adjudication has been made on an insolvent 

petition against or by one partner in a S® 
Separate insolvency p e any other insolvency petition against of . 
itions against partners a partner in the same firm shall be pf**® 

. in or transferred to the Court m ,hlC,t 

rst mentioned petition is in course of prosecution, and such Court ^ 
give such directions for con c olidating the proceedings under the petinoc- 
as it thinks just 

98. (I) Where a partner m a firm is adjudged insolvent the Cm* 
may authorize the official assignee to ^ 
Sun* by official assignee tinue or commence and carry on an y suj 
an nso vent s partners other proceeding m his name and that o ^ 

, , insolvent’s partner , and any release 1 

parmer of the debt or demand to which the proceeding relates shall 

_ M1 . ^ ^ ere application for authority to continue or commence 
n? tha ° « Cr , proceedin S has been made under subsection (D 1,0 
show J ,ppI,cafIon 5ha11 te Siven to the insolvent's partner aad he _ ^ 
fit rf, r ?^ S ? h a f a i nst and on his application the Court may, ,f / 
nmiSl t , he rl ha! ‘ rece,ve his proper share of .he proceeds o 
indeTn and lf he does not cla '™ «y benefit therefrom he shall X 

indemnified against costs in respect thereof as the Court directs 
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1)9. (9 Any two or moro ptrsom, bcjnn partners, or any person 
carrying on business under a partnership 
IWcrclum* In |>ait nunc, imy lake proceeding* or be proceeded 
tieikfil|> uitme itfalnst under this Act In lliu name of the 

firm 

Provided lint in that case the Court imy, on application by any 
person Interested, order the names oi the persons who urc partners In 
(he linn, or the name of the person cirrylng on business under a partner* 
ship name, to be dlschsed in such manner and vcrlllcd on oath or 
otherwise, as the Court nny direct 

(J) In the case of a Him In which one p inner is an Infant, an 
adjudication order may be unde accost the firm oilier than the Infant 
partner 

100. U) A warrant of arrest Issued by (be Court miy be executed 
in llic suite manner and subject to the same 
Wnrtnnti <1 Imolvenry Condition* ns a wurrmi ol arrebt Issued Under 
C emits the Code of Criminal Procedure IH98 may 

he executed 

<2j A warrant to beizc any pirt of the properly of an Insolvent, 
Issued by the Court under section Ml suhscethn (/) shall be In the 
form prescribed, and sections 77 (21 70 H2 Ht Kt and 102 of the 
said ’Code shall so fur as may be apply to the execution if such warrant 

( 0 A search warrant Issued by the Court under tcctlon MJ sub- 
section (2) may be executed In ibe same manner and subject to the 
same conditions a* a search warrinr for pr< perry supposed to be sh len 
may be executed under the said Code 


PAIfT VII 
Limitation 

101. Tito period *f limitation for an appeal from any act or 
decision < f the < lllclal assignee or from an 
1 imitation ol appeals l>nicr ,,nJc b V *" « »* ccf uf ,h C Court 
empowered under section 0 shall be twenty 
days from the date of such net decision or order as the case may be 


pAior vui 

Pt vaitiis 

102 An undischarged Inwlvcnt obtaining credit to the extent^* 
fifty rupees <r upward* from any per 
Un lixl «ianl iiisoUmi wlihout Informing such person that he I 
oltalniiiit tie. lit undiscltari eJ invhent shall, m cent 

by a Magistrate, be punishable with 1m 


<to 
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92. Where the petitioner does not proceed with due diligence on 
his petition, the Court may substitute as 
Power to charge car petitioner any other creditor to whom the 
nage of petition debtor is indebted in the amount required by 

this Act m the case of a petitioning creditor 

93 If a debtor by or against whom an insolvency petition has 
Continuance of pro k een presented dies, the proceedings in the 
ceedmgs on death of matter shall unless the Court otherwise 
debtor orders be continued as if he were alive 

94. The Court may, at any time for sufficient reason make an 

order staying the proceedings under an 
Power to stay proceed insolvency petition, either altogether or for 
ings a limited time, on such terms and subject to 

such conditions as the Court thinks just 

95. Any creditor whose debt is sufficient to entitle him to present 

an insolvency petition against all the partners 
Power to present pen m a nrm may present a petition against any 
tion against a partner one or more partners in the firm without 
including the others 

96. Where there are more respondents than one to a petition, the 

Court may dismiss the petition as to one or 
Power to dismiss peti more ol them without prejudice to the effect 

dents 8 *® 1 8 ° me reSP ° n of the petition as against the other or others ■ 

o! them 

97. Where an order of adjudication has been made on an insolvency 

petition against or by one partner m a firm 
Separate insolvency pe any other insolvency petition against or by 
titions against paitners a partner m the same firm shall be presented 
in or transferred to the Court in which the 
first mentioned petition is m course of prosecution , and such Court may 
give such directions for cor c olidating the proceedings under the petitions 
as it thinks just 

98. (/) Where a partner in a firm is adjudged insolvent the Coutt 

may authorize the official assignee to con- 
Smt* by official ass gnee tinue or commence and carry on any suit or 

and Insolvent s paitners other proceeding in his name and that of the 

insolvent s partner and any release by the 
partner of the debt or demand to which the proceeding relates shall be 
void 

(2) Where application for authority to continue or commence any 
suit or other proceeding has been made under sub section (/) notice 
of the application shall te given to the insolvent’s partner and he may 
show cause against it and on his application the Court may, if it think* 
fit direct that he shall receive his proper share of the proceeds of me 
proceeding and if he does not claim any benefit therefrom he shall be 
indemnified against costs in respect thereof as the Court directs 
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99. 0) Any two or more persons being partners or any person 
carrying on business under a partnership 
Proceedings m part name may take proceedings or be proceeded 
nenhip name against under this Act in the name of the 

firm 

Provided that in that case the Court may on application by any 
person interested order ihe names of the persons who are partners in 
the firm or the name of the person carrying on business under a partner- 
ship name to be disclos n d in such manner and verified on oath or 
otherwise as the Court may direct 

(2) In the case of a firm in which one partner is an infant an 
adgudication order may be made against the firm other than the infant 
partner 

100. (J> A warrant of arrest issued by the Court may be executed 
m the same manner and subject to the same 
Warrants of Insolvency conditions as a warrant of arrest issued under 
Courts the Code of Criminal Procedure 1898 may 

be executed 

(2) A warrant to seize any part 0/ the property o! an insolvent, 
issued by the Court under section 59 sub section (/) shall be in the 
form prescribed and sections 77 (2) 79 82 83 84 and 102 of the 
said 'Code shall so far as may be apply to the execution of such warrant 

(J) A search warrant issued by the Court under section 59, sub- 
section (2), may be executed in the same manner and subject to the 
same conditions as a search warrant for property supposed to be stolen 
may be executed under the said Code 


PART VII 
Limitation 

101. The period of limitation for an appeal from any act or 
decision of the official assignee or from an 
Limitation of appeals order made by an officer of ihe Court 
empowered under section 6 shall be twenty 
days from the date of such act decision or order, as the case may be 


PART VIII 
Pe*.altie$ 

102 An undischarged insolvent obtaining credit to the extent or 
fifty rupees or upwards from any person 
Undischarged insolvent without informing such person that he is 
obtaining credit undischarged insolvent shall, on conv 

by a Magistrate, be punishable with 


40 
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mem for a term which may extend to six months, or vuth fine, or 
with both 

Punishment of insol 103. Any person adjudged insolvent 
vents {ct uttutk offences who — 

(a) fraudulently with the intent to conceal the state of his affairs 

or to defeat the objects of this Act, 

(i) has destroyed or otherwise wilfully presented or purposely 
withheld the producnon of any books, paper or writing 
relating to such of his affairs as are subject to investiga- 
tion under this Act, or 

(u) has kept or caused to be kept false books, or 
(iti) has made 'alse entries in or withheld entries from, or 
wilfully altered or falsified, any book, paper or writing 
relating to such of his affairs as are subject to investiga- 
tion under this Act, or 

(6) fraudulently with intent to dimmish the sum to be divided 
amongst his creditors or of giving an undue preference to 
any ol the said creditors, 

(0 has discharged or concealed any debt due to or from him, or 
(if) ha* made away with charged, mortgaged or concealed any 
part of his property of what kind soever, , 

shall on conviction be punishable with imprisonment for a term which 
may extend to two years 

* [103 A. (/) Where a debtor is adjudged 
Disqualification* of m or readjudged insolvent under this Act, he 
solvent shall, subject to the provisions of this section, 

be disqualified from — 

(u) being appointed or acting as a Magistrate, 

(b) being elected to any office of any local authority where the 

appointment to such office is by election, or holding or 
exercising an> such office to which no salary is attached, 
and 

(c) being elected or sitting or voting as a member of any local 

authority 

(2) The disqualifications which an insolvent is subject to under this 
section shall be removed, and shall cease if — 

(a) the order of adjudication is annulled under sub-section (I) cf 

section 21. or 

(b) he obtains from the Court an order of discharge, whether 

absolute or conditional, with a certificate that his insolvency 
was caused by misfortune without any misconduct on his 
pan 

(J) The Court may grant or refuse such certificate 2 S it thinks fit 1 


1 Thu section was inserted bv s 2 of the Presidency towns Insolvency 
(Amendment) Act 1920 (XI of 1920} 
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Provided that nothing m this section shall permit the modification, 
of the provisions of this Act relating to the discharge of the insolvent 
(2) The Court may at any time, if it thinks fit, revoke an order 
for the summary administration of an insolvent s estate 


PART X 

Special Provisions 

107. No insolvency petition shall be 
Exemption of corpo presented against any corporation or againsr 
ration etc from insol . . . .... 

vency proceedings an y association or company registered under 

any enactment for the time being m force 

108. (f) Any creditor of a deceased debtor whose debt would 

have been sufficient to support an insolvency 
Administration in in petition against the debtor, had he been alive, 
solvency of estate of may present to the Court within the limits, 
person dying insolvent of whose ordinary original civil jurisdiction 
the debtor resided or carried on business 
for the greater part of the six months immediately prior to his decease, 
a petition in the prescribed form praying for an order for the adminis- 
tration of the estate of the deceased debtor under this Act 

(2) Upon the prescribed notice being given to the legal representa- 
tive of the deceased debtor the Court may, upon proof of the petitioner s 
debt unless the Court is satisfied that there is a reasonable probability - 
that the estate will be sufficient for the payment of the debts owing 
by the deceased, make an order for the administration in insolvency of 
the deceased debtor s estate, or may upon cause shown dismiss the 
petition with or without costs 

(3) A petition for administration under this section shall not be 
presented to the Court after proceedings have been commenced in any 
Court of justice for the administration of the deceased debtors estate, 
but that Court may in that case, on proof that the estate is insufficient 
to pay its debts transfer the proceedings to the Court exercising juris- 
diction in losohency under this Act, and thereupon the last mentioned 
Court may make an order for the administration of the estate of the 
deceased debtor and the like consequences shall ensue as under an 
administration order made on the petition of a creditor 

1 09. (f) Upon an order being made for the administration of a 

deceased debtor s estate under section 103 
Vesting of estate and the property of the debtor shall vest in the 
mode of administration official assignee of the Court, and he shall 
forthwith proceed to realize and distribute the 
same in accordance with the provisions of this Act 

(2) With the modification hereinafter mentioned, all the provisions 
of Part lit relating to the administration of the property of an insolvent. 
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shall so far as the same are applicable apply to the case of such 
administration order m like manner as to an order of adjudication Under 
this Act 

(J) In the administration of the property of the deceased debtor 
under an order of administration the official assignee shall have regard 
to any claims by the legal representative of the deceased debtor to 
payment of the proper tuoeral and testamentary expenses incurred bv 
him in and about the debtor s estate and those claims shall be deemed 
a preferential debt under th» order and be payable in full out of the 
debtor s estate m priority tc all other debts 

(4) If on the administration of a deceased debtor s estate any 
surplus remains in the hands of the official assignee after payment in 
full of all the debts due from the debtor together with the costs of the 
administration and interest 3' provided by this Act in case of insolvency 
such surplus shall be paid oser to the legal representative of the deceased 
debtor s estate or dealt with in such other manner as may be prescribed 

110. (/) After notice of the presentation of a petition Under 

section 108 no payment or transfer of pro 
Payment* or transfer perty made by the legal representative shall 
by legal representaUve* operate as a discharge to him as between 
himself and the official assignee 

( 2 ) Save as aforesaid nothing in section 108 or section 109 or this 
section shall invalidate any payment made or act or thing done in good 
faith 6y the legal representative or by a District Judge acting under the 
^powers conferred on him by section 64 of the Administrator General s 
Act 1874 before the date of the order for administration 

111. The provisions of sections 108 109 and 110 shall not 

apply to any case in which probate or letters 
Saving of junidic'ion of administration to the estate of a dedeased 
«>f Administrator General debtor have been granted to an Administrator 
General 


PART XI 
Rules 

112 </) The Courts having jurisdiction under this Act may from 
time to time make rulest for carrying into 
effect the objects of this Act 
( 2 ) fn particular and without prejudice to the generality of the fore 
going power such rules may provide for and regulate — 

(o) the fees and peicentages to be charged under this Act and 
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(s) the distribution of work between the official assignee and his 
deput) or deputies 1 

113 Rules made under the provisions of this Part shall be 
subject in the case of the High Court of 
San non to rules Judicature at Fort William in Bengal to the 
previous sanction of the Governor General in 
Council and in the case of any other Court of the Local Government 
114. Rules so made and sanctioned shall be published in the 
Gazette of India or in the local official Gazette 
Publication of rules as the 0356 may be and shall thereupon 
have the same force and effect with regard 
to proceedings under this Act in the Court which made them as if they 
had been enacted m this Act 


PART XII 
Supplemental 

115 (J) Every transfer mortgage assignment power-of attorney 
proxy paper certiHcate affidavit bond or 
other proceedings instrument or writing 
Exempt on from duty whatsoever before or under any order of the 

this^Act * * lC Undef Court and any copy thereof shall be exempt 

from payment of any stamp or other duty 
whatsoever 

(2) No stamp-duty cr fee shall be chargeable for any application 
made by the official assignee to the Court under this Act or for the 
drawing and issuing of any order made by the Court on such application 

116 </) A copy of the official Gazette 

The Cazeite to be containing any not ce inserted in pursuance 

evidence of this Act shall be ev dence of the facts 

stated in the notice 

(2) A copy of the official Gazette containing any notice of an order 
of adjudicat on shall be conclusive evidence of the order having been 
duly made and of its date 

117 Any affidavit may be used in a 
Swear ng of affidavits Court having jurisdiction under this Act if it 

is sworn — 

(a) m Brit sh Ind a before— 

(1) any Court or Magistrate or 

(ill any officer or other person appoirted to administer oaths 
under the Code of Civil Procedure 1908 


1 Cl (s) has been added by Act X of 1930 (which received the G G s 
assent on 20th March 1930 
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(f>) in England, before any person authorized to administer oaths 
in His Majesty’s High Court of Justice, or in the Court 
of Chancery of the County Palatine of Lancaster, or before 
any Registrar of a Bankruptcy Court, or before 
any officer of a Bankruptcy Court authorized in writing in 
that behalf by the Judge of the Court or before a Justice 
of the Peace for the county or pl3ce where it Is sworn , 

(c) irt Scotland or in Ireland, before a Judge Ordinary, Magistrate 

or Justice of the Peace, and, 

(d) in any other place, before a Magistrate or justice of the Peace 

or other person qualified to administer oaths in that place 
(he being certified to be a Magistrate or Justice of the 
Peace or qualified as aforesaid, by a British Minister or 
British Consul or British Political Agent or by a notary 
public) 

118. (/) No proceeding in insolvency shall be invalidated by any 

formal defect or by any irregularity unless 
Formal defect not to the Court before which an objection is made 
invalidate proceedings to the proceeding is of opinion that substantial 
injustice has been caused by the defect or 
irregularity and that the injustice cannot be remedied by any order of 
that Court 

(2) No defect or irregularity in the appointment of an official assignee 
or member of a committee of inspection shall vitiate any act done by 
him in good faith 

119. Where an insolvent is a trustee within the Indian Trustee 

Act, 1866, section 35 of that Act shall have 
Application of Trustee effect 80 as authorize the appointment of 
Act to insolvency of a new trustee in substitution for the insolvent 
trustee (whether voluntarily resigning or not), if it 

appears expedient to do so, and all provisions 
of that Act and of any other Act relative thereto, shall have effect 
accordingly 

120. Save as herein provided, the provisions of this Act relating 

to the remedies against the property of a 
Certain provisions to debtor, the priorities of debts, the effect of 
bmd the Crown a composition or scheme of arrangement, and 

the effect of a discharge shall bind the Crown 

121. Nothing in this Act, or in any transfer of jurisdiction effected 

thereby, shall take away or affect any right 
Saving for existing of audience that any person may have had 
rights of audience immediately before the commencement ol this 

Act, or shall be deemed to confer such right 
in insolvency matters on any person who had not a right of audience 
before the Courts for the Relief of Insolvent Debtors 
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122. Where the official assignee has under his control any dividend 

which has remained unclaimed for fifteen years 
from the date of declaration or such less 
Lapse and credit to period as may be prescribed he shall pay 
ed°'di"vdend* ° U " C , * le 53,116 10 ,he accoun| and credit of the 
Government of India unless the Court other- 
wise directs 

1 23. Any person claiming to be entitled to any monies paid to 

the amount and credit of the Government of 
Claims to monies «e Ind,a under section 122 may apply to the 

ditrd to Government Court for an order for payment to him of 
under section 122 the same and the Court if satisfied that the 

person claiming is entitled shall make an 
order for payment to him of the sum due 

Provided that before making an order for the payment of a sum 
which has been carried to the account and credit of the Government of 
India the Court shall vause a notice to be served on such officer as 
the Governor General in Council may appoint in this behalf calling on 
the officer to show cause within one month from the date of the service 
of the notice why the order should not be made 


124. (/> No person shall as against the official assignee, be 

entitled to withhold possession of the books 
A.ccc*$ to insolvent • 0 f accounts belonging to the insolvent or to 
book * set up any lien thereon 

(2) Any creditor of the insolvent may subject to the control of the 
Court and on payment 0' such fee, if any, as may be prescribed, 
inspect at all reasonable times personally or by agent, any such books 
in the possession of the official assignee 

125. Such fees ind percentages shall be charged for and in 

_ respect of proceedings under this Act as may 

Fees and percentage. be prescr|bed 

126. All Courts having jurisdiction under this Act shall make 

such orders and do such things as may be 
Court* to be auxiliary necessary to give effect to section 118 of the 
to each other Bankruptcy Act, 1883, and to section 50 1 of 

tfie Provincial Insolvency Act, 1907 

127. HD ••***• 

(2) * • * The proceedings under an insolvency petition under 
the Indian Insolvency Act 1848 pending at 
Savm B the commencement of this Act shall, except 

so far as any provisions of this Act is 


l Now sec 77 of Act V of 1920 

2 Section 127 subsection (/J and the Words Notwithstanding the 
effected by ibis Act in sub-section (2) were repealed by s 3 
of tbe Repealing and Amending Act 1914 (X of 1914) 
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moning the meeting including all disbursements Provided that the 
official assignee may require such further sum to be deposited as in his 
opinion shall be sufficient to cover the costs and expenses of the meeting 
8 The official assignee shall be the 

airman chairman of any meeting 

9 A creditor shall not be entitled to vote at a meeting unless he 

has duly proved a debt provable in insolvency 
Right to vote to be due to him from the insolvent and 

the proof has been duly lodged one clear 
day before the time appointed for the meeting 

10 A creditor shall not vote at any such meeting in respect of 
No vote m respect of any unliquidated or contingent debt or any 

certain debt* debt the value of wh ch is not ascertained 

11 For the purpose of voting a secured creditor shall unless he 

surrenders his security state in his proof 
Secured creditor ihe particulars of his secuniy the date when 

it was given and the value at which he 
assesses it and shall be entitled to vote only in respect of the balance 
if any due to him after deducting the value of his security If he votes 
in respect of his whole debt he shall be deemed to have surrendered 
his security unless the Court on application is satisfied that the omission 
to value the security has arisen from inadvertence 

12 Where a creditor seeks to prove in respect of a bill of exchange, 

promissory note or other negotiable mstru- 
Proof in respect of ment or security on which the insolvent is 

negotiable instrument* liable such bill of exchange note instrument 

or security must subject to any special order 
of the Court made to the contrary be produced to the official assignee 
before the proof can be admitted fo voting 

13 It shall be competent to t^e official assignee within twenty- 

eight days after a proof estimating the value 
Power lo require ere of a security has been made use of in voting 

d tor 10 give up security at any meeting to require the creditor to 

give up the security lor the benefit of the 
creditors generally on payment of the value so estimated 

14 If one partner in a firm is adjudged insolvent any creditor to 

*rhom that partner is indebted jointly with the 
Proof by partner other partners m the firm or any of them 

may prove his debt for the purpose of voting 
at any meeting of creditors and shall be entitled to vote thereat 

15 The official assignee shall have power to admit or reject a 

proof for the purpose of voting but his 

Po«„ „l official a. drasion shall be subject 10 appeal 10 the 

signee to admit or reject Court If he is in doubt whether the proof 

proof of a creditor should be admitted c rejected 

he shall mark the proof as objected to, 



636 THE PROVINCIAL INSOLVENCY ACT [APP G 

shall allow the creditor to vote, subject to the vote being declared invalid 
in the event of the objection being sustained 

16 A creditor may vote either in person 

P '“ y or by proxy 

17 Every instrument of proxy shall be 
Instrument of proxy 1Q the prescribed form and shall be issued 

by the official assignee 

18 A creditor may give a general proxy to his attorney or to his 
manager or clerk, or any other person in his 
General proxy regular employment In such case the 

instrument of proxy shall state the relation 
in which the person to act thereunder stands to the creditor 

19 A proxy shall not be used unless^it 
is deposited with the official assignee one 
clear day before the time appointed for the 
meeting at which it is to be used 

20 A creditor may appoint the official 
assignee to act as his proxy 

21 The official assignee may adjourn 
the meeting from time to time and from place 
to place, and no notice of the adjournment 
shall be necessary 

22 The official assignee shall draw up 
a minute of the proceedings at the meeting 
and shall sign the same 


Proxy to be deposited 
one day before date of 
meeting 

Official assignee as 
proxy 


Adjournment of meet 
ing 


Minute of proceedings 


THE SECOND SCHEDULE 
(See section 48 ) 

Proof op Debts 
Proofs in ordinary cases 

1 Every creditor shall lodge the proof 
Time for lodging proof of his debt as soon as may be after the 
TirAittg iA '«m mttn 1/1 ■atfjcdirtafMW* 

2 A proof may be lodged by delivering or sending by post in a 

Mod, of lodging proof <° > hl! °® C ‘ al ““ 8 ““ “ 

affidavit verifying the debt 

3 The affidavit may be made by the creditor himself or by some 

person authorized by or on behalf of the 
Authority to make creditor It made by a person so authorized 
affidavit it shall state his authority and means of 

knowledge 
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4 The affidavit shall contain or refer to a statement of account 
showing the particulars of the debt, and shall 
Content* of affidavit specify the touchers, if any, by which the 
same can be substantiated The official 
assignee may at any time call for the production of the vouchers 

5 The affidavit shall state whether the 
creditor is or Is not a secured creditor 

6 A creditor shall bear the cost of 
proving his debt unless the Court otherwise 
specially orders 

7 Every creditor who has lodged a proof 
shall be entitled to see and examine the 
proofs of other creditors at all reasonable 
times 

8 A creditor in lodging his proofs shall deduct from his debt all 
trade discounts, but he shall not be com- 
pelled to deduct any discount not exceeding. 
Deduction to be made fj ve p er centum on the net amount of his 
•om proof claim, which he may have agreed to allow 

for pa>ment in cash 

Proof by secured creditors 

9 If a secured creditor realizes his 
security, he may prove for the balance due to 
him, after deducting the net amount realized 

10 If a secured creditor surrenders his 
security to the official assignee for the general 
benefit of the creditors, he may prove for his 
whole debt 

11 If a secured creditor does not either realize or surrender hiS 

security, he shall, before ranking for dividend, 
Proof m other case* state in his proof the particulars of hiS 
security, the date when it was given and the 
value at which he assesses it, and shall be entitled to receive a dividend 
only in respect of the balance due to him after deducting the value so 
assessed 

12 (;) Where a security is so valued the official assignee may 

at any time redeem it on pajment to the 
Valuation of security creditor of the assessed value 

(2) If the official assignee is dissatisfied with the value at which 
a security is assessed, he may require that the property comprised in 
any security so valued be offered for sale at such times and on such 
terms and conditions as may be agreed on between the creditor and 
the official assignee or as, in default of agreement, the Court may 


Proof where security 
realized 


Proof where security is 
surrendered 


Affidavit to state if ere 
ditor holds security 


Cost of proving debts 


Right to see and ex 
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direct It the sale js by public auction, the creditor, or the official 
assignee on behalf of the estate, may bid or purchase 

Provided that the creditor may at any time, by notice m writing, 
require the official assignee to elect whether he will or will not exercise 
his power of redeeming the security or requiring it to be realized, and 
if the official assignee does not, within six months after receiving the 
notice, signify in writing to the creditor his election to exercise the 
power he shall not be entitled to exercise it, and the equity 0 f redemp- 
tion, or any other interest in the property comprised in the security 
which is vested in the official assignee, shall vest in the creditor, and 
the amount of his debt shall be reduced by the amount at which the 
security has been valued 

13 Where a creditor has so valued his security, he may at any 

time amend the valuation and proof on show- 
Amcndment of v a lua ing to the satisfaction of the official assignee 
or the Court, that the valuation and proof 
were made bona fide on a mistaken estimate, 
or that the security has diminished or increased m value since its 
previous valuation but every such amendment shall be made at the 
cost of the creditor, and upon such terms as the Court shall order, 
unless the official assignee shall allow the amendment without applica- 
tion to the Court 

14 Where a valuation has been amended in accordance with the 

foregoing rule, the creditor shall forthwith 
Refund of excess tc repay, any surplus dividend which he has 
cetved received in excess of that to which he would 

have been entitled on the amended valuation, 
or, as the case may be, shall be entitled to be paid out of any money 
for the time being available for dividend any dividend or share of 
dividend which he has failed to receive by reason of the inaccuracy of 
the original valuation, before that money is made applicable to the pay- 
ment of any future dividend, but he shall not be entitled to disturb the 
distribution ol any dividend declared before the date ot the amendment 

15 If a creditor after having valued his security subsequently 
realizes It, or if it is realized under ihe pro- 
visions of rule 12 , the net amount realized 
shall be substituted for the amount of any 
valuation previously made by the Creditor and 
shall be treated in all respects as an amended 
valuation made by the creditor 

16 If a secured creditor does not 
comply with the foregoing rules, h® shall be 
excluded from all share In any dividend 
provisions of rule 12, a creditor shall in no 
case receive more than sixteen annas In the 
rupee and interest as provided by this Act 


Amendment where se 
cuwf subsequenlty tea 
Iized 


Exclusion from jfiar 
ing in dividend 

17 Subject to the 
Limit of receipt 



Arp G ] THE 1 RESIDENCE 10WJ.S INMJIA E.NCY ACT 639 

Taking Accounts of Property Mortgaged and of the Sale thereof 

18 Upon application by any person claiming to be a mortgagee 
of any part of the insolvent’s real or lease- 
inquiry into mortgage hold estate and whether such mortgage is by 
«ic deed or otherwise, and whether the same is 

of a legal or equitable nature, or upon appli- 
cation by the official assignee with the consent of such person claiming 
to be a mortgagee as aforesaid the Court shall proceed to inquire whether 
such person is such mortgagee and for what consideration and under 
what circumstances and if it is found that such person is such mort- 
gagee and if no sufficient objection appears to the title of such person 
to the sum claimed by him under such mortgage the Court shall direct 
such accounts and inquiries to be taken as may be necessary for ascer- 
taining the principal interest and costs due upon such mortgage, and 
of the rents and profits or dividends interest or other proceeds received 
by such person or b> any other person by his order or for his use in 
case he has been in possession of the property over which the mort-' 
gage extends or any part thereof and the Court if satisfied that there 
ought to be a sale shall direct notice to be given in such newspapers 
as the Court thinks fit when and where and by whom and in what 
way the said premises or property or the interest therein so mortgaged, 
are to be sold and that such sale be made accordingly, and that the 
official assignee (unless it is otherwise ordered) shall have the conduct 
of such sale but it shall not be imperative on any such mortgagee to 
make such application At any such sale the mortgagee may bid and 
purchase 

19 AJJ proper parties shall join in the 
Conveyance conveyance to the purchaser, as the Court 

directs 

20 The monies to arise from such sale shall be applied in the 

first place, »n payment of the costs, charges 
Proceed 1 of sale and expenses of and occasioned by the 

application to the Court, and of such sale and 
the commission (if any) of the official assignee, and in the next place in 
payment and satisfaction so far as the same extend, of what shall be 
found due to such mortgagee for principal interest and costs, and the 
surplus of the sale monies (if any) shall then be paid to the official 
assignee But if the monies to arise from such sale are insufficient to 
pay and satisfy what is so found due to such mortgagee, then he shall 
be entitled to prove as a creditor for such deficiency, and receive dividends 
thereon rateably with the other creditors, but so as not to disturb any 
dividend then already declared 

21 For the better taking of such inquiries and accounts, and making 

a title to the purchaser all parties may be 
Proceedings on in examined by the Court upon interrogatories 
qmry or otherwise as the Court thinks fit, and sh 

produce before the Court upon oath all < 
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papers, books and writings m their respective custody or power relating, 
to the estate or effects of the insolvent as the Court directs 

Periodical payments 

22 When any rent or other payment falls due at stated periods, and 

the order of adjudication is made at any 
Periodical payments time other than one of those periods, the 
person entitled to the rent or payment may 
prove for a proportionate part thereof up to the date of the order as if 
the rent or payment grew due from day to day 

Interest 

23 (/) On any debt or sum certain whereon interest is not reserved 

or agreed for, and which is overdue when the 
Interest debtor is adjudged an insolvent and which is 

provable under this Act, the creditor may 
prove for interest at a rate not exceeding six per centum per annum- 

fa) if the debt or sum is payable by virtue of a written instalment 
at a certain time from the time when such debt or sum 
was payable to the date of such adjudication or, 

( 6 ) if the debt or sum is payable otherwise, from the time when 
a demand in writing has been made giving the debtor notice 
that interest will be claimed from the date of the demand 
until the time of payment to the date of such adjudication 

( 2 ) Where a debt which has been proved in insolvency includes 
interest or any pecuniary consideration in lieu of interest the interest 
or consideration shall for the purposes of dividend, be calculated at a 
rate not exceeding six per centum per annum, without prejudice to the 
right of a creditor to receive out of the debtors estate any higher rate 
of interest to which he may be entitled after all the debts proved have 
been paid in full 

Debt payable at a future time 

24 A creditor may prove for a debt not payable when the debtor 

is adjudged an insolvent as if it were payable 
Debt payable in fu presently and may receive dividends equally 
•me with the other creditors, deducting therefrom 

only a rebate of interest at the rate of six 
per centum per annum computed from the declaration of a dividend to 
the time when the debt would, haxo tews ijivahle .. according to the 
terms on which it was contracted 

Admission or re/cchon of proofs 

25 The official assignee shall examine every proof and the grounds 

of the debt, and in writing admit or reject 
Admssion or rejection 11 in whole or in part, or require further 
of proof evidence in support of it If he rejects a 

proof he shall state in writing to the creditor 
the grounds of the rejection 
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26. W ihe official assignee thinks that a proof has been improperly 

admitted, the Court may, on the application 
toot"* mat e ,; XpUn ,^ e *^ e official assignee, after notice to the 
cei%ed 10 C creditor who made the proof, expunge the 

proof or reduce its amount 

27. Court may also expunge or reduce a proof upon the appli- 

cation o! a creditor if the official assignee 
Power for Court to ex declines to interfere in the matter or m the 

punge or reduce proof case of a composition or a scheme upon the 

application of the insolvent 


[THE THIRD SCHEDULE — Enactment repealed] Repealed by see 3 
and Seh ll of the Repealing and Amending Act 1914 (X of 1914) 


appendix h. 

The Bankruptcy Act, 1914. 

As amended by Bankruptcy (Amended) Act, 1926* 

An Act to consolidate the Law relating to Bankruptcy [10th Aug 1914 ] 
PART I 

Proceedings from Act of Bankruptcy to discharge 
Acts of Bankruptcy 

1, (J) A debtor commits an act pf 
cts of bankruptcy bankruptcy in each of the following cases — 
fa) It in England or elsewhere he makes a conveyance or assign- 
ment of his property to a trustee or trustees for the benefit 
of his creditors generally 

(h) If in England or elsewhere he makes a fraudulent conveyance, 
gift delivery, or transfer of his property, or of any part 
thereof , 

(cl If m England or elsewhere he makes any conveyance or transfer 
of his property or any part thereof, or creates any charge 
thereon which would under this or any other Act be void 
as a fraudulent preference if he were adjudged bankrupt. 

Id) ll with intent to defeat or delay his creditors he does any 
of the following thmgs, namely, departs out of England, 
or being out of England remains out of England, or departs 


* Alteration* and addition* made by llie Act of 1926 ate printed in 
square bracket* 
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from his dwelling house, or otherwise absents himself, 
or begins to keep house, 

(e) If execution against him has been levied by seizure of his 
goods under process in an action 15 any Court, or in an> 
civil proceeding m the High Court, and the goods have 
been either sold or held by the sheriff for twenty-one da>s , 
Provided that, where an interpleader summons has been 
taken out in regard to the goods seized, the time elapsing 
between that date at which such summons is taken out 
and the date at which the proceedings on such summons are 
finally disposed of, settled, or abandoned, shall not be taken 
into account in calculating such period of twenty-one da>s, 

{/) If he files in the Court a declaration of his inability to pay 
his debts or presents a bankruptcy petition against himself, 

(g) If a creditor has obtained a final judgment or final order against 
him for any amount, and, execution thereon not having been 
stayed, has served on him m England, or, by leave of the 
Court, elsewhere, a bankruptcy notice under this Act, and 
he does not, within seven days after service of the notice, 
m case the service is effected in England, and in case the 
service is effected elsewhere, then within the time limited 
m that behalf by the order giving leave to effect the service 
either comply with the requirements of the notice or satisfy 
the Court that he has a counter-claim, set off or cross demand 
which equals or exceeds the amount of the judgment debt 
or sum ordered to be paid, and which he could not set up 
in the action in which the judgment was obtained, or the 
proceedings m which the order was obtained 

For the purposes of this paragraph and of section two 
of this Act, any person who is, for the time being, entitled 
to enforce a final judgment or final order, shall be deemed 
to be a creditor who has obtained a final judgment or final 
order 

(ft) If the debtor gives notice to any of his cred tors that he has 
suspended, or that he is about to suspend, payment of his 
debts 

(2) In this Act, the expression "a debtor” unless the context other- 
wtet •initfitab, ■finliuistb miy -persun, VmJfiiw t* t to/erJi, -siby/wA ■v- inf., whn. 
at the time when any act of bankruptcy was done or suffered b) him— 

(a) was personally present in England , or 

(b) ordinarily resided or had a place of residence in England , or 

(c) was carrying on business m England, personally, or by means 

of an agent or manager, or 

{d) was a member of a firm or partnership which carried on busi- 
ness m England 
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2 . A bankruptcy notice under this Act shall be in the prescribed 
form, and shall require the debtor to pay the 
Bankruptcy notices. judgment debt or sum ordered to be paid in 
accordance with the terms of the judgment or 
order, or to secure or compound for u to the satisfaction of the creditor, 
or the Court, and shall state the consequences of non-compliance with the 
notice, and shall be sened in the prescribed manner 
Provided that a bankruptcy notice — 

(1) may specify an agent to act on behalf of the creditor in respect 
of any payment or other thing required by the notice to be 
made to, or done to the satisfaction of, the creditor, 

(11) shall not be invalidated by reason only that the sum specified 
in the notice as the amount due exceeds the amount actually 
due, unless the debtor within the time allowed for payment 
gives notice to the creditor that he disputes the validity 0! 
the notice on the ground of such mis statement but, if the 
debtor does not give such notice, he shall be deemed to have 
complied with the bankruptcy notice if within the time 
allowed he takes such steps as would have constituted a 
compliance with the notice had the actual amount due been 
correctly specified therein 

Receiving Order 

conditions herein-after specified if a debtor 
commits an act of bankruptcy the Court may 
on a bankruptcy petition being presented 
either by a creditor or by the debtor, make 
an order, in this Act called a receiving order, 
for the protection of the estate 

4 . {/) A creditor shall not be entitled to 
present a bankruptcy petition against a 
debtor unless— 

(a) the debt owing by the debtor to the petitioning creditor, or, 
if two or more creditors join in the petition the aggregate 
amount of debts owing to the several petitioning creditors 
amounts to fifty pounds and 

<b) the debt is liquidated sum payable either immediately or at 
some certain future time, and 

(c) the act of bankruptcy on which the petition is grounded has 
occurred within three months before the presentation of the 
petition, and 

(d) the debtor is domiciled in England or within a jear before the 
date of the presentation of the petition has ordinarily resided 
or had a dwelling house or place of business in England 
or (except in the case of a person dom’Ciled m Scotland or 
Ireland or a firm or partnership having its principal place of 


3 . Subject to the 


Jurisdiction to make 
receiving order 


Conditions on which 
creditor may petition 
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business in Scotland or Ireland) has earned on business in 
England, personally or by means of an agent or manager, or 
(except as aforesaid) is or within the said period has been 
a member of a firm or partnership of persons which has 
carried on business in England by means of a partner or 
partners, or an agent or manager, 

nor, where a deed of arrangement has been executed, shall a creditor 
be entitled to present a bankruptcy pennon founded on the execution 
of the deed, or on any other act committed by the debtor in the course 
or for the purpose of the proceedings preliminary to the execution of 
the deed, in cases where he is prohibited from so doing by the law 
for the time being in force relating to deeds of arrangement 

(2) If the petitioning creditor is a secured creditor, he must in his 
petition either state that he is willing to give up his security for the 
benefit of the creditors in the event of the debtor being adjudged bankrupt 
or give an estimate of the value of his security In the latter case, be 
may be admitted as a petitioning creditor to the extent of the balance 
of the debt due to him after deducting the value so estimated in the 
same manner as if he were an unsecured creditor 

5. (/) A creditor’s petition shall be 
verified by affidavit of the creditor, or of 
Proceedings and order some persoa on his behalf having knowledge 
on creditors pennon of ^ f acts> and served in the prescribed 

manner 

(2) At the hearing the Court shall require proof of the debt of the 
petitioning creditor, of the service of the petition, and of the act of 
bankruptcy, or, if more than one act of bankruptcy is alleged in the 
petition, of some one of the alleged acts of bankruptcy, and, if satisfied 
with the proof, may make a receiving order in pursuance of the petition 

(3) If the Court is not satisfied with the proof of the petitioning 
creditors debt, or of the act of bankruptcy, or of the service of the 
petition or is satisfied by the debtor that he is able to pay his debts, 
or that for other sufficient cause no order ought to be made, the Court 
may dismiss the petition 

{4) When the act of bankruptcy relied on is non-compliance with 
a bankruptcy notice to pay, secure, or compound for a judgment debt, 
or sum ordered to be paid, the Court may, if it thinks fit, st3y or 
dismiss the petition on the ground that an appeal is pending from the 
judgment or order 

(5) Where the debtor appears on the petition and denies that he is 
indebted to the petitioner, or that he is Indebted to such an amount 
as would justify the petitioner in presenting a petition against him, the 
Court on such security (if any) being given as the Court may require 
for payment to the petitioner of any debt which may be established 
against him in due course of law, and of the costs of establishing the 
debt, may, instead of dismissing the petition, stay all proceedings on 
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the petition for such time as may be required for trial of the question 
relating to the debt 

(6) Where proceedings are stayed, the Court may, if by reason of 
the delay caused by the stay of proceedings or for any other cause it 
thinks iust, nake a receiving order on the petition of some other creditor, 
and sha'h thereupon dismiss on such terms as it thinks just, the petition 
in which proceedings have been stayed as aforesaid 

( 7 ) A creditor’s petition shall not .after presentment, be withdrawn 
without the leave of the Court 

6. (!) A debtor's petition shall allege that the debtor is unable 

to pay his debts, and the presentation thereof 
Debtor'* petition and shall be deemed an act of bankruptcy with- 
«rde> thereon out the previous filing by the debtor of any 

declaration of Inability to pay h>s debts, and 
the Court shall thereupon make a receiving order 

( 2 ) A debtor s petition shall not, after presentment, be withdrawn 
without the leave of the Court 

7 , (/) On the making of a receiving order an official receiver 

shall be thereby constituted receiver of the 
Effect of receiving property of the debtor, and thereafter, except 

«»der as directed by this Act no creditor to whom 

the debtor is indebted in respect of any debt 
probable in bankruptcy shall have any remedy against the property or 
person of the debtor in respect of the debt or shall commence any action 
or other legal proceedings unless with the leave of the Court and on 
such terms as the Court may impose 

(2) But this section shall not affect the power of any secured creditor 
lo realise or otherwise deal with his security in the same manner as he 
would have been entitled to realise or deal with it 1/ this section had 
not been passed 

8, The Court may, if it is shown to be necessary for the protection 

of the estate, at any time after the presenta- 

Pow« to appoint in ,lon a bankruptcy petition and before a 
tenm icceiver receiving order is made, appoint the Official 

Receiver to be interim receiver of the pro- 
perty of the debtor or of any pan thereof and direct him to take im- 
mediate possession thereof or of any part thereof 

9 . (/) The Court may, at any time after the presentation of a 

bankruptcy petition, stay any action execu- 

Po»er to *uy pending 2 * * * * * * * * ll on, or other legal process against the pro- 
proceeding* perty or person of the debtor and any Court 

in which proceedings are pending against a 
debtor may, on proof that a bankruptcy petition has been presented by or 

against the debtor, either stay the proceedings or allow them to continue 
on such terms as it may think just 
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12) Uith respect to the summoning of and proceedings at the first 
and other meetings of creditors, the rules in the First Schedule to this 
Act shall be obsened 

14. (I) Where a receiving order is made against a debtor he shall 

make out and submit to the Official Receiver 
Debtor a statement of a statement of and m relation to his affairs m 
affairs the prescribed form verified by affidavit and 

showing the particulars of the debtor s assets 
debt, and liabilities the names residences and occupations of his creditors, 
the securities held by them respectively, the dates when the securities 
were respectively given, and such further or other information as may 
be prescribed or as the Official Receiver may require 

(2) The statement shall be so submitted within the following times, 
namely — 

( I ) If the order is made on the petition of the debtor, within 

three days from the date of the order 

( II ) If the order is made on the petition of a creditor within seven 

days from the date of the order 

but the Court may in either case for special reasons extend the time 

(o) If the debtor fails without reasonable excuse to comply with the 
requirements of this section the Court may on the application of the 
Official Receiver or of any creditor adjudge him bankrupt 

(4) Any person stating himself in writing to be a creditor of the 
bankrupt may personally or by agent inspect the statement at all 
reasonable times and take any copy thereof or extract therefrom but 
any person untruthfully so stating himself to be a creditor shall be guilty 
of a contempt of Court and shall be punishable accordingly on the 
application of the trustee or Official Receiver 

Public Examination of Debtor 

15. (f) Where the Court makes a receiving order it shall save 

as in this Act provided hold a public sitting 
Public examination of on a day to be appointed by the Court for 
debtor the examination of the debtor and the debtor 

shall attend thereat and shall be examined 
as to his conduct dealings and property 

(2) The examination shall be held as soon as conveniently may be 
after the expiration of the time for the submission of the debtor s state 
mem of affairs 

(?) The Court may adjourn the examination from time to time 

(4) Any creditor who has tendered a proof or his representative 
authorised in writing may question the debtor concerning his affairs and 
the causes of his failure 

(5) The Official Receiver shall take part in the examination of the 
debtor and for the purpose thereof if specially authorised by the Board 
of Trade may employ a solicitor with or without counsel 
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{6) If a trustee is appointed before the conclusion of the examina- 
tion, he may take part therein 

(7) The Court may put such questions to the debtor as it may think 

expedient 1 

(8) The debtor shall be examined upon oath, and it shall be his 
duty to answer all such questions as the Court may put or allow to be 
put to him Such notes of the examination as the Court thinks proper 
shall be taken down in writing and shall be read over either to or by 
the debtor and signed by him, and may thereafter, save as in this Act 
provided, be used in evidence against him, they shall also be open to 
the inspection of any creditor at all reasonable times 

(9) When the Court is of opinion that the affairs of the debtor have 
been sufficiently investigated it shall by order declare that his examina- 
tion is concluded, but such order shall not be made until after the day 
appointed for the first meeting of creditors 

(JO) Where the debtor is a lunatic or suffers from any such mental 
or physical affliction or disability as in the opinion of the Court makes 
him unfit to attend his public examination, the Court may make an order 
despensing with such examination, or directing that the debtor be 
examined on such terms, in such manners and at such place as to the 
Court seems expedient 

Composition or Scheme of Arrangement 

16. (f) Where a debtor intends to make a proposal for a composi- 
tion in satisfaction of his debts or a proposal 
Compositions and for a scheme of arrangement of his affairs, 

schemes of arrangement he shall, Within four days of submitting his 

statement of affairs or within such time there- 
after as the Official Receiver may fix, lodge with the Official Receiver 
a proposal in writing signed by him, embodying the terms of the com- 
position or scheme which he is desirous of submitting for (he considera- 
tion of his creditors, and setting out particulars of any sureties or securities 
proposed 

(2) In such case the Official Receiver shall hold a meeliog of 
creditors before the public examination of the debtor is concluded, and 
send to each creditor, before the meeting, a copy of the debtor s proposal 
with a report thereon, and if at that meeting a majority in number and 
three fourths in value of all the creditors who have proved, resolve, to 
accept the proposal it shall be deemed to be duly accepted by the 
creditors and when approved by the Court shall be binding on all th£ 
creditors 

(3) The debtor may at the meeting amend the terms of his proposal 
if the amendment is in the opinion of the Official Receiver, calculated to 
benefit the general body of creditors 

(4) Any creditor who has proved his debt maj assent to or disoent 
from the proposal by a letter in the prescribed form addressed to the 
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Official Receiver so as to be receded by him not later than the day 
preceding the meeting, and any such assent or dissent shall have effect 
as if the creditor had been present and had voted at the meeting 

(.5) The debtor or the Official Receivers may, after the proposal 
is accepted by the creditors, apply to the Court to approve it, and notice 
of the time appointed for hearing the application shall be given to each 
creditor who has proved 

(6) The application shall not be heard until after the conclusion of the 
public examination of the debtor Any creditor who has proved may 
be heard by the Court m opposition to the application, notwithstanding 
that he ma> at a meeting of creditors have voted for the acceptance of 
the proposal 

(") For the purpose of approving a composition or scheme by joint 
debtors the Court may if it thinks lit and on the report of the Official 
Receiver that it is expedient so to do, dispense with the public examina- 
tion of one of the joint debtors, if he is unavoidably prevented from attend 
ing the examination by illness or absence from the United Kingdom 

(81 The Court shall before approving the proposal hear a report of 
the Official Receiver as to the terms thereof and as to the conduct of the 
debtor and any objections which may be made by or on behalf of any 
creditor 

(P) If the Court is of opinion that the terms of the proposal are not 
reasonable or are not calculated to benefit the general body of 
creditors or in any case in which the Court Is required where the debtor 
is adiudged bankrupt to refuse his discharge the Court shall refuse 
to approve the proposal 

(10j If any facts are proved on proof of which the Court would be 
required either to refuse suspend or attach conditions to the debtor s 
discharge were he adjudged bankrupt the Court shall refuse to approve 
the proposal unless it provides reasonable security for the payment of not 
less than five shillings in the pound on all the unsecured debts provable 
against the debtor s estate 

(//> In any other case the Court may either approve of refuse to 
approve the proposal 

</2) If the Court approves the proposal the approval may be testified 
by the seal of (he Court being attached to the instrument Containing 
the terms of the proposed composition or scheme or by the terms being 
embod ed in an order of the Court 

[ 13 ) A composition or scheme accepted and approved in pursuance 
of this section shall be binding on all the creditors so far as relates to 
3ny debts due to them from the debtor and provable in bankruptcy but 
shall not release the debtor from any liability under a judgment against 
him in an action for seduction or under an affiliation order or under a 
judgment against him as a co-respondent in a matrimonial cause except 
to such an extent and under such conditions as the Court expressly orders 
m respect of such liability 
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(14) A certificate of the Official Receiver that a composition or 
scheme has been duly accepted and approved shall, in the absence of 
fraud, be conclusive as to its validity 

(15) The provisions of a composition or scheme under this section 
may be enforced by the Court on application by any person interested, 
and any disobedience of an order of the Court made on the application 
shall be deemed a contempt of Court 

(16) If default is made in payment of any instalment due in pursuance 
of the composition or scheme or if it appears, to the Court, on satisfactory 
evidence that the composition or scheme cannot, in consequence of 
legal difficulties, or for any sufficient cause, proceed without injustice or 
undue delay to the creditors or to the debtor, or that the approval of 
the Court was obtained by fraud the Court may, 1 / it thinks fit on 
application by the Official Receiver or the trustee or by any creditor, 
adjudge the debtor bankrupt, and annul the composition or scheme, 
but without prejudice to the validity of any sale, disposition or payment 
duly made or thing duly done under or in pursuance of the composition 
or scheme Where a debtor is adjudged bankrupt under this subsection, 
any debt provable in other respects which has been contracted before the 
adjudication, shall be provable in the bankruptcy 

(17) If under or in pursuance of a composition or scheme a trustee 
is appointed to administer the debtors projserty or manage his business 
or to distribute the composition, section twenty five and Part IV of this Act 
shall apply as if the trustee were a trustee in a bankruptcy, and as if the 
terms bankruptcy bankrupt and order of adjudication ’ included 
respectively a composition or scheme of arrangement, a compounding or 
arranging debtor, and an order approving the composition or scheme 

(18) Part II of this Act shall so far as the nature of the case and 
the terms of the composition or scheme admit, apply thereto, the same 
interpretation being given to the words ‘ trustee” ‘ bankruptcy,” * bank- 
rupt” and * order of adjudication as in the last preceding sub section 

(IS) No composition or scheme shall be approved by the Court 
which does not provide for payment in priority to other debts of all debts 
directed to be so paid tit the distribution of the property of a bankrupt 

(20) The acceptance by a creditor of a composition or scheme shall 
ant release, any, tjecsnn. w.bn. under. Uus. Act would, not be released by an 
order of discharge if the debtor had been adjudged bankrupt 

17. Notwithstanding the acceptance and approval of a composition 
or scheme, the composition or scheme stun 
not be binding on any creditor so far as 
Effeit of compo*uion regards a debt or liability from which under 
w »ch*me ihe provision of this Act, the debtor would 

not be released by an order of discharge in 
bankruptcy unless the creditor assents to the composition or scheme 



Arp. H.] 


THE BWKRUPTCY VCT, 1914 


651 

Adjudication of Bankruptcy. 

18 . (J) Where a receiving order is made against a debtor, then, 

if the creditors at the first meeting or any 
AdmAution o( *4l°omn™l thereof by ordinary resolution 

ruptcy where composi resohe that the debtor be adjudged bankrupt 
tion not accepted or ap or pass no resolution, or if the creditors do 
P to ' e< * not meet or if a composition or scheme is not 

approved in pursuance of this Act within 
fourteen dajs after the conclusion of the examination of the debtor or 
such further time as the Court may allow, the Court shall adjudge the 
debtor bankrupt , and thereupon the property of the bankrupt shall become 
divisible among his creditors and shall vest in a trustee 

(2) Notice of every order adjudging a debtor bankrupt, stating the 
name, address, and description of the bankrupt, the date of the adjudica- 
non, and the Court by winch the adjudication is made, shall be gazetted 
and advertised in a local paper in the prescribed manner, and the date 
of the order shall, for the purposes of this Act be the date of the 
adjudication 

19. d> Where a debtor is adiudged bankrupt, or the creditors have 

resolved that he be adjudged bankrupt, the 
Appointment of trustee creditors may by ordinary resolution appoint 
some fit person, whether a creditor or 
or not to fill the office of trustee of the property of the bankrupt , or they 
may resolve to leave his appointment to the committee of inspection 
hereinafter mentioned 

A person shall be deemed not fit to act as trustee ol the property 
of the bankrupt where he has been previously removed from the office 
of trustee of a bankrupt’s property for misconduct or neglect of duty 

(2) The person so appointed shall give security in manner prescribed 
to the satisfaction of the Board of Trade and the Board, if satisfied with 
the security, shall certify that his appointment has been duly made, 
unless they object to the appointment on the ground that it 
has not been made in good faith by a majority in value of the creditors 
voting, or that the person appointed is not fit to act as trustee, or that 
his connexion with or relation to the bankrupt or his estate or any 
particular creditor makes it difficult for him to act with impartiality in 
the interests of the creditors generally 

(J) Provided that where the Board make any such objection they shall, 
if so requested by a majority in value of the creditors notify the objection 
to the High Court, and thereupon the High Court may decide on its 
validity 

(4) The appointment of a trustee shall take effect as from the date 
of the certificate 

(5) The Official Receiver shall not save as by this Act provided 
be the trustee of the bankrupt’s property 

(tf) If a trustee is not appointed by the creditors within four v 
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from the date of the adjudication or in the event of there being negotia- 
tions for a composition or scheme pending at the expiration of those 
four weeks, then within seven days from the close of those negotiations 
by the refusal of the creditors to accept, or of the Court to approve, 
the composition or scheme, the Official Receiver shall report the matter 
to the Board of Trade, and thereupon the Board of Trade shall appoint 
some fit person to be trustee of the bankrupt’s property, and shall 
certify the appointment 

(7) Provided that the creditors or the committee of inspection (if so 
authorised by resolution of the creditors) may, at any subsequent time, 
if they think fit appoint a trustee, and, on the appointment being made 
and certified, the person appointed shall become trustee in the ptace 
of the person appointed by the Board of Trade 

($) When a delator is adjudged bankrupt after the first meeting of 
the creditors has been held and a trustee has not been appointed prior to 
the adjudication the Official Receiver shall forthwith summon a meeting 
Of creditors for the purpose of appointing a trustee 

20. (f) The creditors qualified to vote may, at their first or an) 
subsequent meeting by resolution appoint a 
Committee of m*pec committee of inspection for the purpose o! 
t'on superintending the administration of the 

bankrupt s property by the trustee 
(2) The committee of inspection shall consist of not more than fi'e 
nor less than three persons possessing one or other of the folios mg 
qualifications — 

(a) That of being a creditor or the holder of a general proxy or 

general power of attorney from a creditor, provided that 
no creditor and no holder of a general proxy or general 
power of attorney from a creditor shall be qualified to act 
as a member of the committee of inspection until the 
creditor has proved his debt and the proof has been 
admitted or 

(b) That of being a person to whom a creditor intends to give 

a general proxy or general power of attorney, provided 
that no such person shall be qualified to act as a member 
of the committee of Inspection until he holds such a proxy 
or power of attorney, and until the creditor has proved 
his debt and the proof has been admitted 
Twt vimmltutt t ft 'nsptuww. urM. v. xiuvh. ‘Jmes. as they 
shall from time to time appoint and failing such appointment at least 
once a month and ihe trustee or any member of the Committee may 
also call a meeting of the committee as and when he thinks necessary 

(4) The committee may act by a majority of their members present 
at a meeting but shall not act unless a majority of the committee are 
present at the meeting 

(5) Any member of the committee may resign his office by notice 
in writing signed by him and delivered to the trustee 



App. H.] 


THE BANKRUPTCY ACT, 1914 


653 


(6) If a member of the committee becomes bankrupt, or compounds 
or arranges with his creditor, or is absent from five consecutive meetings 
of the committee, his office shall thereupon become vacant 

(7) Any member of the committee may be removed by an ordinary 
resolution at any meeting of creditors of which seven days’ notice has 
been given stating the object of the meeting 

(8) On a vacancy occurring in the office of a member of the 
committee the trustee shall forthwith summon a meeting of creditors for 
the purpose of filling the vacancy, and the meeting may by resolution 
appoint another creditor or other person eligible as above to fill the 
vacancy 

(9) The continuing members of the committee, provided there be 
not less than two such continuing members, may act notwithstanding 
any vacancy in their body, and where the number of members of the 
committee of inspection is for the time being less than five, the creditors 
may increase that number so that it do not exceed five 

(10) If there be no committee of inspection, any act or thing or any 
direction or permission by this Act authorised or required to be done 
or given by the committee may be done or given by the Board of Trade 
on the application of the trustee 

21. (f) Where a debtor is adjudged bankrupt the creditors may, 
if they think fit at any time after the 
Power to accept com adjudication by a majority in number and 

position or scheme after three-fourths in value of all the creditors 

bankruptcy adjudication who have proved, resolve to accept a proposal 
for a composition in satisfaction of the debts 
due to them under the bankruptcy, or for a scheme of arrangement of 
the bankrupt’s affairs and thereupon the same proceedings shall be 
taken and the same consequences shall ensue as in the case of a com- 
position or scheme accepted before adjudication 

(2) If the Court approves the composition or scheme it may make 
an order annulling the bankruptcy and vesting the property 0 / the 
bankrupt in him or in such other person as the Court may appoint, on 
such terms and subject to such conditions, if any, as the Court may 
declare 

(2) If default is made in pa>ment of any instalment due in pursuance 
of the composition or scheme, or if it appears to the Court that the 
composition or scheme cannot proceed without injustice or undue delay, 
or that the approval of the Court was obtained by fraud, the Court may,' 
if it thinks fit, on application by any person interested adjudge the debtor 
bankrupt, and annul the composition or scheme, but without prejudice 
to the validity of any sale, disposition or payment duly made, or thing 
duly done, under or in pursuance of the composition or scheme Where 
a debtor is adjudged bankrupt under this sub-section, all debts, provable 
in other respects, which have been contracted before the date of such 
adjudication, shall be provable in the bankruptcy 
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Control over Person and Property of Debtor 


22. (0 Every debtor against whom a receiving order is made shall 
unless prevented by sickness or other sufficient 
Duties of debtor as to cause, attend the first meeting of his creditors, 
of SC property n * ,saUo “ and shall submit to such examination and give 
such information as the meeting may require 


(2) He shall give such inventory of his property, such list of his 
creditors and debtors, and of his debts due to and from them respectively, 
submit to such examination in respect of his property or his creditors, 
attend such other meetings of his creditors, wait at such time on the 
Official Receiver, special manager or trustee, execute such powers of 
attorney, conveyances, deeds and instruments, and generally do all such 
acts and things in relation to his property and the distribution of the 
proceeds amongst his creditors, as may be reasonably required by the 
Official Receiver, special manager, or trustee, or may be prescribed by 
general rules, or be directed by the Court by any special order or orders 
made in reference to any particular case or made on the occasion of 
any special application by the Official Receiver, special mannager, trustee, 
or any creditor or person interested 

(3) He shall if adjudged bankrupt, aid, to the utmost ol his power, 
in the realisation of his property and the distribution of the proceeds 
among his creditors 


(4) If a debtor wilfully fails to perform the duties imposed on him 
by this section or to deliver up possession of any pan ol his property 
which is divisible amongst his creditors under this Act, and which is 
for the time being in his possession or under his control, to the Official 
Receiver or to the trustee, or to any person authorised by the Court 
to take possession of it, he shall in adition to any other punishment to 
which he may be subject, be guilty of a contempt of Court, and may be 
pun shed accordingly 

23. (I) The Court may, by warrant addressed to any constable or 
prescribed officer of the Court, cause a debtor 
A«est of debtor under to be arrested, and any books papers money 
certain circumstance* and goods in his possession to be seized, and 

him and them to be safely kept as prescribed 
until such time as the Court may order under the following 
circumstances — 

(a) If, after a bankruptcy notice has been issued under this Act, 
or after presentation of a bankruptcy petition by or against 
him, it appears to the Court that there is probable reason 
for believing that he has absconded, or Is about to abscond, 
with a view of avoiding payment ol the debt In respect of 
which the bankruptcy notice was issued, or of avoiding 
service of a bankruptcy petition or of avoiding appearance 
to any such petition or of avoiding examination In respect 
of his affairs, or of otherwise avoiding, delaying or 
embarrassing proceedings in bankruptcy against him 
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(b) If, after presentation of a bankruptcy petition by or against 
him, it appears to the Court that there is probab'e cause 
for believing that he is about to remove his goods with a 
view of preventing or delaying possession being taken of 
them by the Official Receiver or trustee, or that there is 
probable ground for believing that he has concealed or is 
about to conceal or destroy any of his goods, or any books, 
documents or writings which might be of use to his creditors 
in the course of his bankruptcy 

(f) If, after service of a bankruptcy petition on him or after a 
receiving order is made against him, he removes any goods 
in his possession above the value of five pounds, without 
the leave of the Official Receiver or trustee 
(<f) If, without good cause shown he fails to attend any examination 
ordered by the Court 

Provided that no arrest upon a bankruptcy notice shall be valid and 
protected, unless the debtor before or at the time of his arrest is served 
with such bankruptcy notice 

(21 No payment or composition made or security given after arrest 
made under this section shall be exempt from the provisions of this Act 
relating to fraudulent preferences 

24 . Where a receiving order is made against a debtor, the Court, 

on the application of the Official Receiver or 
Redirection of debtor « trustee, may from time to time order that for 
letters such time not exceeding three months, as 

the Court thinks fit, post letters, telegrams 
and other postal packets, addressed to the debtor at any place or places 
mentioned in the order for re-direcnon shall be re-directed sent or 
delivered by the Postmaster-General, or the officers acting under him 
to the Official Receiver or the trustee, or otherwise, as the Court directs, 
and the same shall be done accordingly 

25. (f) The Court may, on the application of the Official Receiver 

or trustee, at any time after a receiving order 
Enquiry as to debtor'a has been made a £am st a debtor, summon 

conduct dealings and before it the debtor or his wife, or any person 

property known or suspected to have in his possession 

any of the estate or effects belonging t 
debtor, or supposed to be indebted to the debtor, or any person 
the Court may deem capable of giving information respecting th 
his dealings or property, and the Court may require any such 
produce any documents in his custody or power relating to the 
hts dealings or property 

(2) If any person so 'summoned, after having been tendered 3 
able sum, refuses to come before the Court at the time appoint 
refuses to produce any such document, having no lawful impedl 
made known to the Court at the time of its sitting and allowed by 
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the Court may, by warrant, cause h:m to be apprehended and brought up 
for examination 

(3) The Court may examine on oath, either by word of mouth or 
by written mterrogatones, any person so brought before it concerning 
the debtor, his dealings, or property. 

(4) If any person on examination before the Court admits that he is 
indebted to the debtor, the Court may, on the application of the Official 
Receiver or trustee, order him to pay to the Official Receiver or trustee, 
at such time and in such manner as to the Court seems expediment, the 
amount admitted, or any part thereof, either in full discharge of the whole 
amount in question or not, as the Court thinks fit, with or without costs 
of the examination 

(5) If any person on examination before the Court admits that he 
has in his possession any property belonging to the debtor, the Court 
may on the application of the Official Receiver or trustee, order him to 
deliver to the Official Receiver or trustee such property, or any part 
thereof, at such time, and in such manner, and on such terms, as to the 
Court may seem just 

(G) The Court may, if it thinks fit, order that any person who if in 
England would be liable to be brought before it under this section shall be 
examined in Scotland or Ireland, or m any other place out of England 

26. (/) A bankrupt may, at any time after being adjudged bankrupt, 
apply to the Court for an order of discharge, 

Discharge of bankrupt 3Ild ,he C ° Uft shaI1 3 PP 0int 3 ^ for he ® nng 
the application, but the application shall not 
be heard until the public examination of the 
bankrupt is concluded The application shall, except when the Court in 
accordance with rules under this Act otherwise directs, be heard in open 
Court 

(2) On the hearing of the application the Court shall take into 
consideration a report of the Official Receiver as to the bankrupt's conduct 
and affairs (including a report as to the bankrupt’s conduct during the 
proceedings under his bankruptcy), and may either grant or refuse an 
absolute order of discharge, or suspend the operation of the order for a 
specified time, or grant an order of discharge subject to any conditions 
with respect to any earnings or income which may afterwards become 
due to the bankrupt, or with respect to his after-acquired property 

[Pro\ided that where the bankrupt has committed any misdemeanour 
under this Act, or any enactment repealed by this Act, or any other 
misdeameanour connected with his bankruptcy or any felony connected 
with his bankruptcy, or where in any case any of the facts hereinafter 
mentioned are proved, the Court shall either — , and] 

(0 refuse the discharge, or 

(if) suspend the discharge for [such] period [as the Court thinks 
proper or] 

(ml suspend the discharge until a dividend of not less than tea 
shillings in the pound has been paid to the creditors, or 
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(11) require the bankrupt as a condition of his discharge to consent 
to judgment being entered against him by the Official 
Receiver or trustee for any balance or part of any balance 
of the debts protable under the bankruptcy which is not 
satisfied at the date of the discharge, such balance or part 
of any balance of the debts to be paid out of the future 
earnings or after acquired property of the bankrupt in such 
manner and subject to such conditions as the Court may 
direct but execution shall not be issued on the judgment 
without leave of the Court which leave may be given on 
proof that the bankrupt has since his discharge acquired 
property or income available towards payment of his debts 
Provided that if at any time after the expiration of two years from 
the date of any order made under this section the bankrupt satisfies the 
Court that there is no reasonable probability of his being in a position 
to comply with the terms of such order the Court may modify the terms 
of the order or of any substituted order in such manner and upon such 
conditions as it may think fit 

(•?) The facts hereinbefore referred to are — 

(a) that the bankrupt s assets are not of a value equal to ten 
shillings in the pound on the amount of his unsecured habi 
lines unless he satisfies the Court that the fact that the 
assets are not of a value equal to ten shillings in the pound 
on the amount of his unsecured liabilities has arisen from 
circumstances for which he cannot justly be held responsible 
(hi that the bankrupt has omitted to keep such books of account 
as are usual and proper in the business carried on by him 
and as sufficiently disclose his business transactions and 
financial position within the three years immediately pre 
ceding his bankruptcy 

(c) that the bankrupt has continued to trade after knowing himself 

to be insolvent 

( d ) that the bankrupt has contracted any debt provable in the 

bankruptcy without having at the time of contracting it any 
reasonable or probable ground of expectation (proof whereof 
shall lie on him) of being able to pay it 
ft) that the bankrupt has failed to account satisfactorily for any 
loss of assets or for any deficiency of assets to meet his 
liabilities 

(/) that the bankrupt has brought on or contributed to his bank 
ruptcy by rash and hazardous speculations or by unjusti 
fiable extravagance in living or by gambling or by culpable 
neglect of his business affairs 

(£> that the bankrupt has put any of his creditors to unnecessary 
expense by a frivolous or vexatious defence to any act 
properly brought against him 
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(ft) [that the bankrupt has brought on or contributed to his bank* 
ruptcy by incurring unjustifiable expense in bringing any 
frivolous or vexatious action,] 

(i) that the bankrupt h3s uuhm three months preceding the date 
ol the receiving order, when unable to pay his debts as 
the) become due given 3n undue preference to any cf his 
creditors 

(;1 that the bankrupt has within three months preced ng the date 
of the receiving order incurred liabilities with a view of 
making his assets equal to ten shillings in the pound on the 
amount of his unsecured liabilities 

(l) that the bankrupt has on an> previous occasion, been 
adjudged bankrupt or made a composition or arrangement 
with his creditors 

(f) that the bankrupt has been guilt) of any fraud or fraudulent 
breach of trust 

(•f) with a ucw to removing any statutory disqualification on account 
of bankruptcy which is removed if the bankrupt obtains from the Court 
his discharge with a certificate to the effect that the bankruptcy 
caused b> misferture without an> misconduct on his pan, the Court 
rtav if it thinks fii gran* such a certificate but a refusal to grant ‘uiJi 
a certificate shall be subject to appeal 

(5) For the purposes of this section a bankrupt s assets shall be 
deemed of a value equal to ten shillings in the pound on the amount 
of his unsecured liabilities uhen the Court is satisfied that the property 
of the bankrupt has realised or is likely to realise, or with due care 
in realisation might have realised an amount equal to ten shiihrgs in 
the pound on his unsecured liabilities, and a report by the O’fioial 
Receiver or the trustee shall be pnnu facie evidence of the amount 
of such liabilities 

(6) For the purposes of this section the report of the ofliual receiver 
shall be prinu fjcic evidence of the s'atemcn s therein contained 

(7> Notice of the appointment by the Court of the day lor hearing 
the apphea ion for d scharge shall be published in ihe prescribed manner 
and sent fourteen days at least before the day so appointed to each 
creditor who has proved, and the Court nay hear the ofilc al receiver 
and the trustee and may a!»o hear any creditor At the hearing the 
Court may put suvh questions to the debtor and receive such evidence 
as it may ihink ft 

(<) The powers of mi pend rg and of attaching conditions to a 
bankrupt s discharge may be exercised concurrently 

(Pi A disvhargcd bankrupt shall notwithstanding his discharge, give 
such assistance as the trustee may re H uire in the realisation and d s 
mbution of such of his property as is vesed in the trus ce, 3ni if be 
fai s to do so he shall be guilty of a cvntenpt of Court and tbe Cc-rt 
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may also, if it thinks fit, revoke his discharge, but without prejudice 
to the validity of any sale disposition or payment duly made or thing 
duly done subsequent to the discharge but before its revocation 

_ , , , 27. In either of the following cases 

fraudulent teiuements .. , , 

that is to say — 

(0 in the case of a settlement made before and in consideration 
of marriage where the settlor is not at the time of making 
the settlement able to pay all his debts without the aid of 
the property comprised in the settlement, or 
(11) in the case of any covenant or contract made in consideration 
of marriage for the future settlement on or for the settlor’s 
wife or children of any money or property wherein he had 
not at the date of his marriage any estate or interest (not 
being money or property of or in right of his wife) , 

if the settlor is adjudged bankrupt or compounds or arranges with his 
creditors and it appears to the Court that such settlement covenant or 
contract was made m order to defeat or delay creditors or was unjustifi- 
able having regard to the state of the settlor s affairs at the time when 
it was made the Court may refuse or suspend an order of discharge 
or grant an order subject to conditions or refuse to approve a com 
position or arrangement as the case may be in like manner as in 
cases where the debtor has been guilty of fraud 

Effect of order of d s 28 (/) An order of discharge shall not 

charge release the bankrupt — 

(а) from any debt on a recognisance nor from any debt with 

which the bankrupt may be chargeable at the suit of the 
Crown or of any person for any offence against a statute 
relating to any branch of the public revenue or at the 
suit of the sheriff or other public officer on a bail bond 
entered into for the appearance of any person prosecuted 
for any such offence, and he shall not be discharged from 
such excepted debts unless the Treasury certify in writing 
their consent to h:s being discharged therefrom or 

(б) from any debt or liability incurred by means of any fraud or 

fraudulent breach of trust to which he was a party nor 
from any debt or liability whereof he has obtained for 
bearance by any fraud to which he was a party or 

(c) from any liability under a (udgment against him in an action 
for seduction or under an affiliation order or under a 
judgment against him as a co respondent in a matrimonial 
cause except to such an extent and under such conditions 
as the Court expressly orders m respect of such liability 
(2) An order of discharge shall release the bankrupt from all 

debts provable in bankruptcy 
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(J) An order of discharge shall be conclusive evidence of the 
bankruptcy, and of the validity of the proceedings therein and in any 
proceedings that may be instituted against a bankrupt who has obtained 
an order of discharge in respect of any debt from which he is released 
by the order the bankrupt may plead that the cause of action occurred 
before his discharge 

( 4 ) An order of discharge shall not release any person who at the 
date of the receiving order was a panner or co-trustee with the bankrupt, 
or was jointly bound or had made any joint contract with him or any 
person who was surety or in the nature of a surety for him 

29. (f) Where in the opinion of the Court a debtor ought not to 
have been adjudged bankrupt, or where it is 
proved to the satisfaction of the Court that 
Power for Court to the debts of the bankrupt are paid in full, 

certain case* lcatlon ,n the Court m3y, on the application of any 

person interested, by order annul the adjudica- 
tion 

(2) Where an adjudication is annulled under this section all sales 
and dispositions of property and payments duly made, and all acts there- 
tofore done, by the Official Receiver, trustee, or other person acting 
under their authority, or by the Court, shall be valid, but the property of 
the debtor who was adjudged bankrupt shall vest in such person as the 
Court may appoint or in default of any such appointment, revert to 
the debtor for all his estate or interest therein on such terms and subject 
to such conditions if any as the Court may declare by order 

(J) Notice of the order annulling an adjudication shall be forthwith 
gazetted and published in a local paper 

(4) For the purposes of this section, any debt disputed by a debtor 
shall be considered as paid in full if the debtor enters Into a bond m 
such sum and with such sureties as the Court approves, to pay ,he 
amount to be recovered in any proceeding for the recovery of or con- 
cerning the debt, with costs, and any debt due to a creditor who cannot be 
found or cannot be identified shall be considered as paid in full if paid 
into Court 


PART 11 

Administration of Property 
Proof of Debts 

30. (0 Demands in the nature of unliquidated damages arising 
otherwise than by reason of a contract, 
Description. °/ debt* promise or breach of trust shall not be 
p,ov.b!c pro „ Me |n banknlptc> 

(Jj A person having notice of any act of bankruptcy available against 
the debtor shall not prove under the order for any debt or liability con- 
tracted by the debtor subsequently to the date of his so having notice 



Arr. H.] 


THE IUMvRUpTCY iCT, 1914 


66 t 


(Jl Save as aforesaid, all debts and liabilities, present or future, 
certain or contingent, to which the debtor is subject at the date of the 
receiving order, or to which he may become subject before his discharge 
6v reason of any obligation incurred before the date of the receiving order, 
shall be deemed to be debts provable in bankruptcy 

(4) An estimate shall be made by the trustee of the value of any 
debt or liability provable as aforesaid, which by reason of its being subject 
to any contingency or contingencies, or for any other reason, does not 
bear a certain value 

<5> Any person aggrieved by any estimate made by the trustee as 
aforesaid may appeal to the Court 

(d| If, in the opinion of the Court, the value of the debt or liability 
is incapable of being fairly estimated the Court may make an order to 
that effect, and thereupon the debt or liability shall, for the purposes of 
this Act. be deemed to be a debt not provable m bankruptcy 

(7| If, in the opinion of the Court, the value of the debt or liability 
is capable of being fairly estimated the Court may direct the value to be 
assessed before the Court itself without the intervention of a jury, and 
may give all necessary directions for this purpose and the amount of 
the value when assessed shall be deemed to be a debt provable in bank 
ruptcy 

(5) liability shall, for the purposes of this Act include— 

1<0 any compensation tor work or labour done , 

(6) any obligation or possibility of an obligation to pay monev or 
money s worth on the breach of any express or implied 
covenant, contract, agreement, or undertaking, whether the 
breach does or does not occur, or is or is not likely to 
occur or capable of occurring before the discharge of the 
debtor, 

(O generally any express or implied engagement, agreement or 
undertaking, to pay, or capable of resulting in the payment 
of money or money s worth , whether the payment is, as 
respects amount fixed or unliquidated as respects time, 
present or future, certain or dependent on any one con- 
tingency or on two or more contingencies , as to mode of 
valuation capable of being ascertained by fixed rules or as 
matter of opinion 

31. Where there have been mutual credits mutual debts or other 
mutual dealings, between a debtor against 
Mutual credit and set whom a receiving order shall be made under 
0 this Act and any other person proving or claim- 

ing to prove a debt under the receiving order, an account shall be taken 
of what is due from the one party to the other in respect of such 
mutual dealings, and the sum due from the rne party shall be set off 
against any sum due from the other party, and the balance of the ™ 
and no more, shall be chimed or paid on either side respectively; 
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person shall not be emitted under this section to claim the benefit 
of any set off against the property of a debtor in any case where he had, at 
the time of giving credit to the debtor, notice of an act of bankruptcy 
committed by the debtor and available against him 

32. With respect to the mode of proving debts, the right of proof 
by secured and other creditors, the admission 
Rules as to proof of and rejection of proofs, and the other matters 
e '* referred to in the Second Schedule to this 

Act, the rules in that schedule shall be observed 

33. (/) In the distribution of the pro- 

Pnority of debts petty of a bankrupt there shall be p3id m 

priority to all other debts— 

(a) All parochial or other local rates due from the bankrupt at 
the date of the receiving order, and having become due and 
pa \ able within twelve months next before that time, 3nd 
all assessed taxes land tax property or Income tax, 
assessed on the bankrupt up to the fifth day of April next 
before the date of the receiving order, and not exceeding in 
the whole one year s assessment , 

(f>) All wages or salary of any clerk or servant in respect of 
services rendered to the bankrupt during four months before 
the date of the receiving order not exceeding fifty pounds, 
[For the removal of doubts it is hereby declared that the 
priority by section thirty three of the principal Act to Ac 
wages or salary of any clerk or servant in respect of services 
rendered to a bankrupt during four months before the date 
of the receiving order not exceeding fifty pounds applies 
to any such wages or salary as aforesaid whether or not 
earned wholly or in part by way of commission B Act, 
1926 S 2 1 

(c| All wages of any labourer or workman not exceeding twenty- 
five pounds whether payable for time or for piece work 
in respect of services rendered to the bankrupt during two 
months before the date of receiving order Provided that, 
where any labourer in husbandry has entered into a con 
tract for the payment of a portion of his wages In a lump 
sum at the end of the year of hiring, the priority under 
this sect on shall extend to the whole of such sum or a 
part thereof as the Court may decide to be due under the 
contract proportionate to the time of service up to the d3te 
of receiving order 

(«f) All amounts not exceeding in any individual case one hundred 
pounds due m respect of compensanon under the Work- 
men s Compensation Act, 1906 the liability wherefor 
accrued before the date of the receiving order subject 
nevertheless to the provisions of «ection five of that Act. 
and 
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(c) AU contributions pa) able under the National Insurance Act 
1911, b> the bankrupt, in respect of emplo>ed contributors 
or workmen in an insured trade during four months before 
the dare of receiving order 

The foregoing debts shall rank equally between themselves and 
shall be paid in full, unless the property of the bankrupt is insufficient to 
meet them, in which case they shall abate in equal proportions between 
themselves 

(J) Subject to the retention of such sums as may be necessary for 
the costs of administration or otherwise, the foregoing debts shall be 
discharged forthwith so far as the property of the debtor is sufficient to 
meet then 

(4) In the event of a landlord cr other person distraining or having 
distrained on an) goods or effects of a bankrupt within three months 
next before the date of the receiving order the debts to which the 
pnont) is given by this section shall be a first charge on goods or effects 
so distrained on, or the proceeds of the sale thereof 

Provided that in respect of any money paid under any such charge 
the land-lord or other person shall have the same rights of priority 3 s 
the person to whom such pavment is made 

(5) This section shall appl). in the case of a deceased person who 
dies insolvent, as if he were a bankrupt, and as if the dace of his death 
were substituted for the date of the receiving order 

( 6 ) In the case of partners the joint estate shall be applicable in the 
first instance m parent of their joint debts, and the separate estate of 
each partner shall be applicable in the firs' instance in payment of his 
separate debts If there is a surplus of the separate estates it shall be 
dealt with as part of the joint estate If there is a surplus of the joint 
estate. It shall be dealt with as part of the respective separate estates in 
proportion to the right and interest of each partner in the foint estate 

(7) Subject to the provisions of this Act, all debts proved in the 
bankruptcy shall be paid pan passu 

( 6 ) If there is any surplus after pa>ment of the foregoing debts, it 
shall be applied in payment of interest from the date of the receiving 
order at the rate of four pounds per centum per annum on all debts 
proved in the bankruptcy 

( 9 ) Hotbmg in this section shall alter the effect of section three of 
the Partnership Act 1890 or shall prejudice the provisions of the 
Friendly Society Act 1896 or of section fourteen of the Trusiee Savings 
Bank Act 1863 or the provisions of any enactment relating to deeds of 
arrangement respecting the pa)ment of expenses incurred by the trustee 
under a deed of arrangement which has been avoided b> the bankruptcy 
of the debtor 


34. W> Where at the time of the presentation of the bankruptcy 
petition any person is apprenticed or is an 
Prefe'ential claim in articled clerk to the bankrupt the adjudica- 
tion of bankruptcy shall, if either the bank- 


: of apprenticeship 



664 


THE provincivl insol\enc\ \ct 


[All* H 


rupt or apprentice or clerk gives notice m writing to the trustee to that 
effect, be a complete discharge of the indenture of apprenticeship or 
articles of agreement, and if any money has been paid by or on behalf 
of the apprentice or clerk to the bankrupt as a fee, the trustee tmy, 
on the application of the apprentice or clerk or of some person on his 
behalf, pay such sum as the trustee, subject to an appeal to the Court 
thinks reasonable, out of the bankrupt’s property, to or for the use of 
the apprentice or clerk, regard being had to the amount paid by him or 
on his behalf, and to the time during which he served with the bank 
rupt under the indenture or articles before the commencement of the 
bankruptcy, and to the other circumstances of the case 

( 2 ) Where it appears expedient to a trustee, he may, on the appli- 
cation of any apprentice or articled clerk to the bankrupt, or any person 
acting on behalf of such apprentice or articled clerk, instead of acting 
under the preceding provisions of this section, transfer the indenture of 
apprenticeship or articles of agreement to some other person 

35. (f) The landlord or other person to whom any rent is due 
from the bankrupt may at any time, either 
Landlord s power of before or after the commencement of the 
Mp'tcy* m ““ ° ba "“ bankruptcy distrain upon the goods or effects 
of the bankrupt, for the rent due to him from 
the bankrupt with this limitation that, if such distress for rent be levied 
after the commencement of the bankruptcy, it shall be available only lor 
six months rent accrued due prior to the date of the order of adjudea 
non and shall not be available for rent payable in respect of any period 
subsequent to the date when the distress was levied, but the landlord 
or other person to whom the rent may be due from the bankrupt may 
prove under the bankruptcy for the surplus due for which the distress 
may not have been available 

( 2 ) Where any goods of a debtor have been taken in execution the 
limit on the amount of rent which the party at whose suit the execution 
is sued out is liable to pay to the landlord under seciion one of the 
Landlord and Tenant Act 1709 or which the landlord Is entitled to 
be paid under section one hundred and sixty of the County Couris 
Act 1888 shall, unless notice of claim for rent due has been served on 
the sheriff or bailiff or other officer*levying the execution by or on 
behalf of the landlord before the commencement of the debtor s’ bank- 
ruptcy be six months rent instead of one years rent, and the rights 
of the landlord under the said provisions shall not extend to any claim 
for rent payable in respect of any period subsequent to the date of st> c 
notice unless such notice was served as aforesaid before the commence- 
ment of the debtor s bankruptcy 

(J) Nothing in the last preceding sub section shall be construed as 
imposing any liability on the Sheriff, bailiff or other officer levying the 
execution, or on the person at whose suit the execution was sued out, 
to account for any sum actually paid to the landlord by him before notice 
was served on him that a receiving order had been made against the 
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debtor, but the landlord shall be liable to pay to the trustee in the 
bankruptcy any sum he may have received from such sheriff bailiff, 
officer or person as aforesaid m excess of the amount which he was 
entitled to be paid, without prejudice however, to the right of the land 
lord to prove for the amount of such excess 

36 . (U 'J.hetft a mimed woman has been adjudged bankrupt, he? 

husband shall not be entitled to claim any 
Postponement of but <jn,dend as a creditor in respect of any 

band and Claims < _ . . . 

money or other estate lent or entrusted by 
him to his wife for the purposes of her trade or business until all claims 
of the other creditors of hi» wife for valuable cons deration in money or 
mcney s worth have been satisfied 

12) Where the husband of a married woman has been adjudged 
bankrupt any money or other estate of such woman lent or entrusted 
by her to her husband for the purpose of any trade or business carried 
on by him or otherwise, shall be treated as assets of his estate and the 
wife shall not be entitled to claim any dividend as a creditor in respect 
of any «uch money or other estate until all claims of other creditors Of 
her husband for valuable consideration in monev or moneys worth have 
been satisfied 


Property at alablc for Pat meat of Debt c 

37 . (I) The bankruptcy of a debtor whether u takes place on the 
debtor s own petition or upon that ol a creditor 
Relation back of trua or cre( j,tors shall be deemed to have rela 
'*** t,Ue tion back to and to commence at the time 

of the act of bankruptcy being committed on which a receiving order is 
made against him or if the bankrupt is proved to have committed more 
acts of bankruptcy than one to have relation back to and to commence 
at the time of the first of the acts of bankruptcy proved to have been 
committed by the bankrupt within three months next preceding the djte 
of the presentation of the bankruptcy petition but no bankruptcy petition 
receiving order or adiudication shall be rendered invalid by reason of 
any act of bankruptcy anterior to the debt of the petitioning creditor 

( 2 l Where a receiving order is made against a ludgment debtor in 
pursuance of section one hundred and seven of this Act the bankruptcy 
of the debtor shall be deemed to have relation back to and to commence 
at the time of the order or if the bankrupt is proved to have commuted 
anv previous act of bankruptcy then to have relation back 0 „nd to 
commence at the time of the first of the acts of bankruptcy proved to 
have been committed by the debtor with n three months next preceding 
the date of the order 

38 * The property of the bankrupt divisible amongst his creditors 
Or script on ol bank and ,n thls Act referred to as the propertv of 

tupt s properly divisible 'he bankrupt shall not comprise the follow 
amongst cteditor* mg particulars — 

(/) Property held bv the bankrupt on trust for any other per«on. 



000 THE PROUNCIU, INSOIA ENC\ \CT [AlP H 

(2) The tools (if any) of his trade and the necessary wearing apparel 
and bedding of himself, his wife and children, to a value, inclusive of 
toots and apparel and bedding, not exceeding tuenty pounds in the 
whole 

But it shall comprise the following particulars — 

(a) All such property as may belong to or be vested in the bank* 
rupt at the commencement of the bankruptcy, or may be 
acquired by or devolve on him before his discharge, and 
{b) The capacity to exercise and to take proceedings for exercising 
all such powers in or over or m respect of property as 
might have been exercised b> the bankrupt for his own 
benefit at the commencement of his bankruptcy or before 
his d scharge except the right of nomination to a vacant 
ecclesiastical benefice, and 

(c) All goods being at the commencement of the bankruptcy, in the 
possession order or disposition ol the bankrupt, m his 
trade or business by the consent and permission of the 
true owner, under such circumstances that he is the re- 
puted owner thereof, provided that things in action other 
than debts due or growing due to the bankrupt in the course 
of his trade or business shall not be deemed goods within 
the meaning of this section 

39. </> Where a second or subsequent receiving order is made 
against a bankrupt, or when an order is made . 
PioMstom as to second j or the administration ifi bankruptcy of 'he 
an ruptcy estate of a deceased bankrupt, then for the 

purposes of any proceedings consequent upon any such order, the trustee 
in the last preceding bankruptcy shall be deemed to be a creditor m 
respect of any unsatisfied balance of the debts provable against the pro* 
petty of the bankrupt in that bankruptcy 

(2) In the event of a second or subsequent receiving order made 
against a bankrupt being followed by an order adjudging him bankrupt, 
or in the event of an order being made for the administration in bank- 
ruptcy of the estate of a deceased bankrupt any property acquired by 
him since he was last adjudged bankrupt, which at ihe date "hen 
subsequent pennon was presented had not been distributed amongst the 
creditors in such last preceding bankruptcy, shall (subject to any disposi- 
tion thereof made by the Official Receiver or trustee In that bankrupt* 
without knowledge of the presentation ol the subsequent pesmen, a™ 
subiect to the provisions of section forty seven of this Act) vest In the 
trustee in the subsequent bankruptcy or administration In bankrupt) 
as the case may be 

(j) Where the trustee in any bankruptcy receives notice of a s u &* 
sequent petition in bankruptcy against the bankrupt or after his decease o( 
a petition for the administration of his estate in bankruptcy, the trustee 
shall hold any property then in his possession which has been acquired 
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fry the bankrupt since he was adjudged bankrupt until the subsequent 
petition has been deposed of, and, if on the subsequent petition an order 
of adiudication or an order for the administration of the estate in 
bankruptcy is made, he shall transfer all «uch property or the proceeds 
thereof (after deducting his costs and expenses! to the trustee in the sub* 
ttqueot bmkruptc'j or adccuaiatciuoa ia haakruptcy, a* the case may he | 

Effect of Bankruptcy on antecedent and other Transactions 

40. (f) W here a creditor has issued against the goods or lands of 

a debtor or has attached any debt due to him, 
Restriction of right* of sha11 not be entitled to retain the benefit of 
creditor under execution the execution or attachment against the trustee 
or attachment in bankruptcy of the debtor, unless he has 

completed the execution or attachment before 
the date of the receiving order, and before notice of the presentation of 
any bankruptcy petition by or against the debtor, or of the commission 
of anv available act of bankruptcy by the debtor 

(2) For the purposes of this Act, an execution against goods is 
completed by seizure and sale, an attachment of a debt is completed by 
receipt of the debt, and an execution against land is completed by 
seizure, or in the case of 3n equitable interest, by the appointment of 
a receiver 

U) An execution levied by seizure and sale on the goods of a 
debtor is not invalid by reason only of its being an act of bankruptcy, 
and a person who purchases the goods in good f2ith under a sale by 
the sheriff shall in all cases, acquire a good title to ihem against the 
trustee in bankruptcy 

41. (/) Where any goods of a debtor are taken ir execution and 

before the sale thereof, or *hc completion 
Dune* of sheriff os to °* * he execution by the receipt or recovery of 
goods taken in execution the full amount ol the levy, nonce is served 
on the sheriff that a receiving order has been 
made against the debtor, the sheriff shall, on request, deliver the goods 
and any money seized or received in part satisfaction of the execution 
to the Official Receiver but the costs of the execution shall be a first 
charge on the goods or money so delivered, and the Official Receiver 
or trustee may sell the goods, or an adequate part thereof, for the purpo«e 
of satisfying in charge 

(2) Where, under an execution in respect of a judgment for a sum 
exceeding twenty rounds the goods of a debtor are sold or money is paid 
In order to avoid sale, the sheriff shall deduct his costs of the execution 
from the proceeds of sale or the money paid, and retain the balance 
for fourteen days, and, if within that time notice is served on him 
of a bankruptcy petition having been presented by or against the debtor, 
and a receiving order is made against the debtor thereon or on any 
other petition of which the sheriff h3$ notice, the sheriff shall pay the 
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(2) The tools (if any) of his trade and the necessary wearing apparel 
and bedding of himself, his wife and children, to a value, inclusive of 
tools and apparel and bedding, not exceeding twenty pounds m the 
whole 

But it shall comprise the following particulars — 

(а) All such property as may belong to or be vested in the bank- 

rupt at the commencement of the bankruptcy, or may be 
acquired by or devolve on him before his discharge, and 

(б) The capacity to exercise and to take proceedings for exercising 

all such powers in or over or in respect of property as 
might have been exercised b> the bankrupt for his own 
benefit at the commencement of his bankruptcy or before 
hi» discharge except the right of nomination to a vacant 
ecclesiastical benefice, and 

(c) All goods being at the commencement of the bankruptcy, in the 
possession order or disposition of the bankrupt, in his 
trade or business by the consent and permission of the 
true owner, under such circumstances that he is the re 
puted owner thereof, provided that things in action other 
than debts due or growing due to the bankrupt in the course 
of his trade or business shall not be deemed goods within 
the meaning of this section 

39. (i) Where a second or subsequent receiving order is made 
against a bankrupt, or when an order is ma-e . 

Provisions os to second for the administration iA bankruptcy of the 
bankruptcy esJate a deceased bankrupt, t hen for the 

purposes of any proceedings consequent upon any such order, the trustee 
in the last preceding bankruptcy shall be deemed to be a creditor in 
respect of any unsatisfied balance of the debts provable against the pro- 
perty of the bankrupt in that bankruptcy 

(2) In the event of a second or subsequent receiving order made 
against a bankrupt being followed by an order adjudging him bankrupt, 
or in the event of an order being made for the administration in bank- 
ruptcy of the estate of a deceased bankrupt, any property acquired by 
him since he was last adjudged bankrupt which at the date when I f 
subsequent petition was presented had not been distributed amongst the 
creditors in such la«t preceding bankruptcy, shall (subject to any disposl* 
non thereof made by the Official Receiver or trustee m that bankruptcy, 
without knowledge ol the presentation of the subsequent petition, an 
subiect to the provisions of section forty seven of this Aci) vest in t * 
trustee in the subsequent bankruptcy or administration in bankrupt* 
as the case may be 

(•>) Where the trustee in any bankruptcy receives notice of a s °k* 
sequent petition in bankruptcy against the bankrupt or after his decease ol 
a petition for the administration of his estate in bankruptcy, the trustee 
shall hold any property then In his possession which has been acquire 
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by the bankrupt since he was adjudged bankrupt until the subsequent 
petition has been disposed of, and, if on the subsequent petition an order 
of adjudication or an order for the administration of the estate in 
bankruptcy' is made, he shall transfer all such property or the proceeds 
tiKieol pallet dtiuuva& tvvw cous and wj/tises,', to the. uustefc m tba sab- 
sequent bankruptcy or administration in bankruptcy, as the case may be ) 

Effect 0/ Bankruptcy on antecedent and other Transactions 

40. (/} Where a creditor has issued against the goods or lands of 

a debtor, or has attached any debt due to him, 
Restriction of tights of shall not be entitled to retain the benefit of 
creditor under execution the execution or attachment against the trustee 
or attachment m bankruptcy of the debtor, unless he has 

completed the execution or attachment before 
the date of the receiving order, and before notice of the presentation of 
any bankruptcy petition by or against the debtor, or of the commission 
of any available act of bankruptcy by the debtor 

(2) For the purposes of this Act, an execution against goods is 
completed by seizure and sale, an attachment of a debt is completed by 
receipt of the debt, and an execution against land is completed by 
seizure, or, in the case of an equitable interest, by the appointment of 
a receiver 

(3) An execution levied by seizure and sale on the goods of a 
debtor is not invalid by reason only of its being an act of bankruptcy 
and a person who purchases the goods in good fzith under a sale by 
the sheriff shall, in all cases acquire a good title to them against the 
trustee in bankruptcy 

41. (/) Where any goods of a debtor are taken ir execution and 

before the sale thereof, or *he completion 
Dutie* of sheriff as to of the execution by the receipt or recovery of 

goods taken m execution the full amount of the levy, notice is served 

on the sheriff that a receiving order has been 
made against the debtor, the sheriff shall, on request, deliver the goods 
and any money seized or received in part satisfaction of the execution 
to the Official Receiver bui the costs of the execution shall be a first 

charge on the goods or money so delivered and the Official Receiver 

or trustee may sell the goods, or an adequate part thereof for the purpose 
of satisfying in charge 

(2) Where, under an execution in respect of a ludgment for a sum 
exceeding twenty pounds, the goods of a debtor are sold or money is paid 
in order to avoid sale, the sheriff shall deduct his costs of the execution 
from the proceeds of sale or the money paid and retain the balance 
for fourteen days, and, if within that time notice is served on him 
of a bankruptcy petition having been presented by or against the debtor, 
and a receiving order is made against the debtor thereon or on any 
other petition of which the sheriff has notice the sheriff shall pas f(- 
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balance to the Official Receiver or, as the ease may be, to the trustee, 
who shall be entitled to retain it as against the execution creditor 

42. (/> Any settlement of property not being a settlement made 
before and in consideration of marriage, or 
Avoidance of certain made in favour of a purchaser or incum 

(cttlcmcnia branccr In good faith and for valuable consi- 

deration, or a settlement made on or for 
the wife or chitdrcn of the settlor of property which has 

accrued to the settlor after marriage in right of his wife, shall, it the 
settlor becomes bankrupt within two years after the date of the settle- 
ment, be void against the trustee in the bankruptcy, and shall, if the 
settlor becomes bankrupt at anv subsequent time uitlwn ten years after 
the date of the settlement, be void against the trustee in the bankruptcy, 
unless the parties claiming under the settlement can prove that the 
settlor was at the time of making the settlement, able to pay all his debts 
without the aid of the property comprised in the settlement, and that the 
interest of the settlor in such property passed to the trustee of such 
settlement on the execution thereof 

(J) Any covenant or contract nude by any person {hereinafter called 
the settlor) in consideration of his or her marriage, cither for the future 
payment of money for the benefit of the settlor's wife or husband, or 
children, or for the future settlement on or for the settlor's wife or 
husband or children, of property, wherein the senior had not at the date 
of the marriage any estate or interest, whether vested or contingent, in 
possession or remainder, .and not being money or property in right of 
the settlor’s wife or husband, shall, if the settlor is adludgcd bankrupt 
and the covenant or contract has not been executed a‘ the date of. the 
commencement of his bankruptcy, be void against the trustee in the 
bankruptev, cxccpi so far as it enables the persons entitled under the 
covenant or contract to claim for dividend in the settlor’s bankruptcy 
under or in respect of the covenant or contract, but any such claim 
to dividend shall be postponed until all claims of the other creditors for 
valuable consideration In money or money’s worth have been satisfied 
( ') Any payment of money (not being payment of premiums on e 
policy of life assurance! or any transfer of property made by the settlor 
m pursuance ol such a covenant or contract as aforesaid shall be 'Ota 
against the trustee in the settlor’s bankruptcy, unless the persons to 
whom the payment or transfer was made prove cilhcr — 

(c) that the payment or transfer was made more than two years 
before the date of the commencement of the bankruptcy - of 
(M that at the date of the payment or transfer the settlor was 

to pay all his debts without the aid of the money so pa 1 * 
or the property so transferred, or 
ft i that the payment or transfer was made in pursuance of a 
covenant or contract to pay or transfer money or property 
expected to come to the settlor from or on the death of a 
particular person namcJ in the covenant or contract and was 
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made within three months after the money or property 
came into the possession or under the control of the settlor, 
but, in the event of an> such payment or transfer being declared void 
the persons to whom it was made shall be entitled to claim for dividend 
under or in respect of the covenant or contract in like manner as if it 
had not been executed at the commencement of the bankruptcy 

(4) Settlement shall, for the purposes of this section, include any 
conveyance or transfer of property 

43. (J) Where 3 person engaged in any trade or business makes 

an assignment to any other person of his 
Avoidance of general existing or future book debts or any class 

assignment* of book thereof and is subsequently adjudicated bank 
debt* unless regi tered rupt the assignment shall be void against the 
trustee as regards any book debts which have 
not been paid at the commencement of the bankruptcy unless the ass gn 
ment has been registered as if the assignment were a bill of the sale 
given otherwise than by way of security for the payment of a sum of 
money and the provisions of the Bills of Sale Act 1878 with respect 
to the registration of bills of sale shall apply accordingly subject to such 
necessary modifications as mav be made bv rules under that Act 

Provided that nothing in this section shall have effect so as to render 
void anv assignment of book debts due at the date of the assignment 
from specified debtors or of debts growing due under specified contracts 
or any assignment of book debts included in a transfer of a business made 
bona fide and for value or in any assignment of assets lor the benefit 
of creditors generally 

12) For the purposes of this section assignment includes ass gn 
mem bv wav of security and other charges on book debts 

44. (/) Every convevance or transfer of property or charge there 

on made every payment made everv obliga- 
Avoidance of prefer ,l0n incurred and every judicial proceeding 
ence m certain cases taken or suffered bv anv person unable to pav 
his debts as thev become due from his own 
money in favour of any creditor or of anv person m trust for anv 
creditor with a view of giving such creditor or anv surety or guarantor 
for the debt due to such creditor a preference over the other creditors 
shall if the person making taking paving or suffering the same is 
adjudged bankrupt on a bankruptcy petit on presented within three months 
after the date of making taking paving or suffering the same be 
deemed fraudulent and void as against the trustee n the bankruptev 

(2) Th s section shall not affect the rights of anv person making 
t tie in good faith and for valuable consideration through or under a 
creditor of the bankrupt 

13) Where a receiving order is made against a judgment-debtor in 
pursuance of section one hundred and eight of this Act this section 
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balance to the Official Receiver or, as the case may be, to the trustee 
who shall be entitled to retain it as against the execution creditor 

42. (/) Any settlement of propert), not being a settlement made 
before and in consideration of marriage, or 
Avoidance of certain made in favour of a purchaser or incum 

settlements brancer in good faith and for valuable consi 

deration, or a settlement made on or (or 
the wife or children of the settlor of property which has 

accrued to the settlor after marriage in right of his wife, shall, if the 
settlor becomes bankrupt within two years after the date of the settle 
ment be void against the trustee in the bankruptcy, and shall if the 
settlor becomes bankrupt at anv subsequent time within ten years after 
the date of the settlement, be void against the trustee in the bankruptcy 
unless the parties claiming under the settlement can prove that the 
settlor was at the time of making the settlement, able to pay all his debts 
without the aid of the property comprised in the settlement, and that the 
interest of the settlor in such property passed to the trustee of such 
settlement on the execution thereof 

(2) Any covenant or contract made by any person (hereinafter called 
the settlor) in consideration of his or her marriage, either for the future 
payment of money for the benefit of the settlor’s wife or husband, or 
children, or for the future settlement on or for the settlors wife or 
husband or children of property, wherein the settlor had not at the date 
of the marriage any estate or interest, whether vested or contingent, in 
possession or remainder, and not being money or property in right of 
the settlor s wife or husband shall if the settlor is adjudged bankrupt 
and the covenant or contract has not been executed a* the date ol the 
commencement of his bankruptcy, be void against the trustee in the 
bankruptcy except so far as it enables the persons entitled under the 
covenant or contract to claim for dividend in the settlor’s bankruptcy 
under or in respect of the covenant or contract, but any such claim 
to dividend shall be postponed until all claims of the other creditors tor 
valuable consideration in money or moneys worth have been satisfied 

(3) Any payment of money (not being payment of premiums on a 
policy of life assurance) or any transfer of property made by the settlor 
in pursuance of such a covenant or contract as aforesaid shall be void 
against the trustee in the settlors bankruptcy, unless the persons to 
whom the payment or transfer was made prove either— 

(a) that the payment or transfer was made more than two years 

before the date of the commencement of the bankruptcy . or 

(b) that at the date of the payment or transfer the settlor was able 

to pay all his debts without the aid of the money so paid 
or the property so transferred, or 

It) that the payment of transfer was made in pursuance of a 
covenant or contract to pay or transfer money or property 
expected to come to the settlor from or on the death ol a 
particular person named in the covenant or contract and was 
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made withm three months after the money or property 
came into the possession or under the control of the settlor, 
but, in the event of any such payment or transfer being declared void, 
the persons to whom it was nude shall be entitled to claim for dividend 
utd“r or in respect of the covenant or contract in like manner as if it 
had not been executed at the commencemeift of the bankruptcy 

(4) Settlement shall for the purposes of this section, irclude any 
conveyance or transfer of property 

43. <f> Uhere a person engaged in any trade or business makes 

an assignment to any other person of his 
Avoidance of general existing or future book debts or any class 

assignment* of book thereof and is subsequently adjudicated bank 

debt* unless registered rupt the assignment shall be void against the 
trustee as regards any book debts which have 
not been paid at the commencement of the bankruptcy unless the ass gn 
ment has been registered as if the assignment uere a bill of the sale 
given otherwise than by way of security for the payment of a sum of 
money and the provisions of the Bills of Sale Act 1878 w th respect 
to the registration of bills of sale shall apply accord ngly subject to such 
necessary modifications as may be made by rules under that Act 

Provided that nothing in this section shall have effect so as to render 
void any assignment of book debts due at the date of the assignment 
from specified debtors or of debts growing due under specified contracts 
or any assignment of book debts included in a transfer of a business made 
bona fide and for value or in any assignment of assets for the benefit 
of creditors generally 

(2) For the purposes of this section assignment includes ass gn 
ment by way of security and other charges in book debts 

44. (/) Every conveyance or transfer of property or charge there 

on made every payment made every obliga- 
Avoidance of prefer ,l0n incurred and every judicial proceeding 
ence m certain ca*e* taken or suffered by any person unable to pay 
his debts as they become due from his own 
money in favour of any creditor or of any person in trust for any 
creditor with a view 0 / giving such creditor or any surety or guarantor 
for the debt due to such creditor a preference over the other creditors 
shall if the person making taking paving or suffering the same is 
adjudged bankrupt on a bankruptcy petition presented within three months 
after the date of making taking paving or suffering the same be 
deemed fraudulent and void as against the trustee n the bankruptcy 

(21 This section shall not affect the rights of any person making 
title in good faith and for valuable consideration through or under a 
cred tor of the bankrupt 

(J> Where a receiving order is made against a judgment-debtor m 
pursuance of section one hundred and eight of this Act, this section 
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shall apply as if the debtor had been adjudged bankrupt on a bankruptcy 
petition presented at the date of the receiving order 

45. Subject to the foregoing provisions of this Act with respect 

to the effect of bankruptcy on an execution or 
Protection of bona fide attachment, and with respect to the avoidance 

transactions without of certain settlements, assignments and pre 

no,lce ferences, nothing In this Act shall invalidate, 

in the case of a bankruptcy — 

{a) any payment by the bankrupt to 3ny of his creditors, 

(b) Any payment or delivery to the bankrupt, 

(c) Any conveyance or assignment by the bankrupt for valuable 

consideration , 

(<f) Any contract, dealing, or transaction by or with the bankrupt 
for valuable consideration 

Provided that both the following conditions arc complied with, 
namely — 

(0 that the payment, delivery, conveyance, assignment, contract, 
dealing or transaction, as the case may be, takes place before 
the date of the receiving order, and 

00 that the person (other than the debtor) to, by, or with whort 
the payment, delivery, conveyance, assignment, contract, 
dealing, or transaction was made, executed, or entered into 
has not at the time of the payment, delivery, conveyance 
assignment, contract, dealing, or transaction, notice of any 
available act of bankruptcy committed by the bankrupt before 
that time 

(B A , 1926, s 4 ) Where any money or property of a bankrupt 
has, on or after the date of the receiving 
Rectify of property orde r but beforc notlce thereo f has been 
ledge Tf' receiving ord« 8 ranted m the prescribed manner, been paid 
or transferred by a person having possession 
of it to some other person, and the payment or transfer is under the 
provisions of the principal Act void as against the trustee in the bank- 
ruptcy, then, if the person by whom the payment or transfer was made 
proves that when it was made he had not had notice of the receiving 
order, any right of recovery which the trustee may have against him in 
respect of the money or property shall not be enforced by any legal 
proceedings except where and in so far as the Court is satisfied that 
if. is. onf. KasnnahJ.<j ijr.arjJr-aW/s. ton ’.bit V.'lVm. >n. wjuw. <a. cftst2 ec * 
the money or property or of some part thereof from the person to uhom 
it was paid or transferred 

46. A payment of money or delivery of property to a person subse- 

quently adjudged bankrupt, or to a person 
Validity of certain claiming by assignment from him, shall, not 

and m »»»*gnee > " rup * withstanding anything in this Act, be a good 

discharge to the person paying the money 
or delivering the property, if the payment or delivery is made before 
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ihe actual date on which the receding order is made and without notice 
of the presentation of a bankrupt^ petuioa, and is e ther pursuant to the 
ordinary course of business or otherwise bona fide 


47. All transactions b> a bankrupt with any person dealing with 
him bona fide and for value, in respect of 
cW td binbu^t un< ^*’ pro pert), whether real or personal, acquired 
se up by the bankrupt after the adjudication 

shall, if completed before an) intervention b> the trustee, be valid 
agair«t the trustee, and an) estate or interest in such property which 
b) virtue of this Act is vested in the trustee shall determine and pass 
in such manner and to such extent as ma) be required for giving effect 
to an) <uch transaction 


This sub section shall apply to transactions with respect to real pro 
pert) completed before the first da) of April nineteen hundred and 
fourteen in any case where there has not been an) intervention by the 
trustee before that date 

For the purposes of this sub section the receipt of any mone) 
securit) or negot able instrument from or by the order or direction 
of a bankrupt by his banker and anv pa)ment ana any delivery of an) 
securit) or negotiable instrument nr»de to or bv the order or direction 
of, a bankrupt bv his banker shall be deemed to be a transact on b> 
the bankrupt with such banker dealing with him for value 

( 2 ) \v here a banker has ascertained that a person having "n account 
with him is an undischarged bankrupt then unless the banker is catts 
Fed that the account is on behalf of some oiher person it shall be 
his dot) forthwith to inform the trustee in the bankruptcy or the Board 
of Trade of the existence of the account and thereafter he shall not 
make any pa)ments out of the account except under an order of the 
Court or in accordance with instructions from the trustee in the bank 
ruptc) unless bv the expiration of one month from the date of giving 
the information no instructions have been received from the trustee 


Realisation of Properly 


48. (/) The trustee shall as soon as may be take possession of the 
Po.«„io n of property d “ l,S b " ts “ d do ™ m ' n,s b.nkrupf 

by trustee and other P arts °* his property capable of 

manual delivery 


(2) The trustee shall in relating to and for the purpose of acquiring 
or retain ng possession of the property of the bankrupt be m the same 
position as if he were a receiver of the property appointed by the High 
Court and the Court may on his application enforce such acquisition 
or retention according!) 

(j! Where any part of the propert) of the bankrupt consists of stock 
shares in shps shares or anv other propert) transferable in the books 
of an) company office or person the trustee mav exerci«e the right 
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transfer the property to the same extent as the bankrupt might hate 
exercised it if he had not become bankrupt 

(4) Where any part of the property of the bankrupt is of copyhold 
or customary tenure, or is any Jike property passing by surrender and 
admittance or in any similar manner, the trustee shall not be com* 
pellable to be admitted to the property, but may deal with it in the 
same manner as if it had been capable of being and had been duly 
surrendered or otherwise conveyed to such uses as the trustee may 
appoint, and any appointee of the trustee shall be admitted to or other- 
wise invested with the property accordingly 

(5) Where an> part of the property of the bankrupt consists of 
things in action, such things shall be deemed to have been duly assigned 
to the trustee 


(6) Subject to the provisions of this Act with respect to property 
acquired by a bankrupt after adjudication, any treasurer or other officer, 
or any banker attorney, or agent of a bankrupt, shall pay and deliver 
to the trustee all money and securities in his possession or power, as 
such officer, banker, attorney or agent, which he is not by law entitled 
to retain as against the bankrupt or the trustee If he does not, he 
shall be guilty of a contempt of Court, and may be punished accordingly 
on the application of the trustee 


49. Any person acting under warrant of the Court may seize any 

part of the property of a bankrupt, or of a 
Seizure of property of debtor against whom a receiving order has 
an rup been made, in the custody or possession of 

the bankrupt or the debtor, or of any other person and with a view 
to such seizure may break open any house, building, or room of the 
bankrupt or the debtor, where the bankrupt or the debtor is supposed 
to be, or any building or receptacle of the bankrupt or the debtor where 
any of his property is supposed to be, and where the Court ts satis- 
fied that there is reason to believe that property of a bankrupt, or of 
a debtor against whom a receiving order has been made, is concealed 
m a house or place not belonging to him, the Court may, if >* 
fit, grant a search warrant to any constable or officer of the Court, who 
may execute it according to its tenor 

50. U) Where a bankrupt is a benefleed clergyman, the trusl £ c 

- , , may apply for a sequestration of the P f0 s 

JSTZ’L? “ d * a* »<■ .h= » 

appointment of the trustee shall b e st ,nc “' 
authority for the granting of a sequestration without any writ or otnc 
proceeding, and the same shall accordingly be issued as on a writ o 
fetjn facias founded on a judgment against the bankrupt, and shall nave 
priority over any other sequestration issued alter the commencement o 
the bankruptcy m respect of a debt provable in the bankruptcy, except 
a sequestration issued before the date of the receiving order by or on 
behalf of a person who at the time of the issue thereof had not notice 
of an available act of bankruptcy committed by ihc bankrupt 
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(2) The bishop of the diocese in which the benefice is situate may, 
if he thinks fit, appoint to the bankrupt such or the like stipend as he 
might b> law hate appointed to a curate duly licensed to serve the 
benefice m ca«e the bankrupt had been non-resident, and the sequestrator 
shall pay the sum so appointed out of the profits of the benefice to 
the bankrupt by quarterly instalments while he performs the duties of 
the benefice 

(J) The sequestrator shall also pay out of the profits of the benefice 
the salary payable to any duly licensed curate oj the church of the 
benefice in respect of duties performed by him as such during four 
months before the date of the receiving order, not exceeding fifty 
pounds 

(4) Nothing in this section shall prejudice the operation of the 
Ecclesiastical Dilapidations Act, 1871, the Sequestration Act, 1871, or 
the Benefices Act. 1898, or any mortgage or charge duly created under 
any Act of Parliament before the commencement of the bankruptcy on 
the profits of the benefice 

51. U) Where a bankrupt is an officer of the army or navy, or 
an officer or clerk or otherwise employed or 
tionof°ri« atl0n J P ° r en Saged in the civil service of the Crown, the 
crediior* y ° f * * ry *° *™stee shall receive for distribution amongst 
the creditors so much of the bankrupt s pay 
or salary as the Court, on the application of the trustee, with the consent 
of the chief officer of the department under which the pay or salary is 
enjoyed, may direct Before making any order under this sub section 
the Court shall communicate with the chief officer of the department 
as to the amount, time, and manner of the payment to the trustee, and 
shall obtain the written consent of the chief officer to the terms of such 
payment 

(2) Where a bankrupt is in receipt of a salary or income other 
than as aforesaid, or is entitled to any half pay, or pension, or to anv 
compensation granted by the Treasury, the Court on the application of 
the trustee shall from time to time make such order as it thinks just 
for the payment of the salary, income, half pay pension, or compcn 
sation, or of any part thereof, to the trustee to be applied by him in 
such manner as the Court may direct 

(J) Nothing m this section shall take away or abridge any power 
of the chief officer of any public department to dismiss a bankrupt or 
to declare the pension, half-pay, or compensation of any bankrupt to be 
forfeited 

52- Where a married woman who has been adjudged bankrupt 
has separate property the income of which is 
subject to a restraint on anticipation the 
Court shall have power on the application 
of the trustee to order that during such 
time as the Court may orUer, the whole or 
some part of such income be paid to tf 


Appropriation of in 
come of property re# 
trained from anticipa 
tion 


43 
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trustee for distribution amongst the creditors, and in the exercise of 
such power the Court shall have regard to the means of subsistence 
available for the woman and her children 

53. (/) Until a trustee is appointed, the Official Receiver shall 

be the trustee for the purposes of this Act, 
Vesting and transfer and, immediately on a debtor being adjudged 
of property bankrupt, the property of the bankrupt shall 

vest m the trustee 

(2) On the appointment of a trustee, the property shall forthwith 
pass to and vest in the trustee appointed 

(J) The property of the bankrupt shall pass from trustee to trus'ee 
including under that term the Official Receiver when he fills the office 
of trustee and shall vest in the trustee for the time being during his 
continuance in office, without any conveyance, assignment, or transfer 
whatever 

(4) The certificate of appointment of a trustee shall, for all purposes 
of any law in force in any part of the British dominions requiring 
registration, enrolment, or recording of conveyances or assignments of 
properly, be deemed to be a conveyance or assignment of property and 
may be registered enrolled and recorded accordingly 

54. (/) Where any part of the property of the bankrupt consists 

of land of any tenure burdened with onerous 
Disclaimer of onerous covenants, of shares or stock in companies 
property of unprofitable contracts or of any other 

property that is unsaleable, or not readily 
sateablc by reason or us binding the possessor thereof to the performance 
of any onerous act or to the payment of any sum of money, the trustee, 
notwithstanding that he has endeavoured to sell or has taken possession 
of the property or exercised any act of ownership in relation thereto 
but subject to the provisions of this section, may, by writing signed by 
htm at any time within twelve months alter the first appointment of 
a trustee or such extended period as may be allowed by the Court 
disclaim the property 

Provided that where any such property has not come to ihe knowledge 
of the trustee within one month after such appointment, he may disclaim 
such property at any time within twelve months after he has become 
aware thereol or such extended penod as may be allowed by the Court 

(2) The disclaimer shall operate to determine, as from the dale of 
disclaimer the rights, Interests, and liabilities of the bankrupt and his 
property m or in respect of the property disclaimed, and shall also dtS 
charge the trustee from all personal liability In respect of ihe property 
disclaimed as from the dale when the property vested in him, but shall 
not, except so far 3s is necessary for the purpose of releasing the 
bankrupt and his property and the trustee from liability, affect ihe rights 
or liabilities of any other person 
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(j) A trustee shall not be entitled to disclaim a lease without the 
leave of the Court except in any cases which may be prescribed by 
general rules and the Court may before or on granting such leave 
require such nonces to be given to persons interested and impose such 
terms as a condition of granting leave and make such orders with respect 
to fixtures tenant s improvements and other matters arising out of the 
tenanw> as the Court thinks )u$t 

(0 The trustee shall not be entitled to disclaim any property m 
pursuance of this section in any case where an application in writing 
has been made to the trustee by any person interested in the property 
requiring him to decide whether he will disclaim or not and the trustee 
has for a period of twenty-eight days after the receipt of the application 
or such extended period as may be allowed by the Court declined or 
neglected to give notice whether he disclaims the property or not and 
in the case of a contract if the trustee after such application as afore 
said does not within the said period or extended period disclaim the 
contract he shall be deemed to have adopted it 

(51 The Court may on the application of any person who is as 
against the trustee entitled to the benefit or sublet to the burden of 
a contract made with the bankrupt make an order resc nd ng the contract 
on such terns as to payment by or to either party of damages for the 
non performance of the contract or otherwise as to the Court may 
seem equitable and any damages payable under the order to any such 
person may be proved by him as a debt under the bankruptcy 

(6) The Court may on application by any person either claiming 
any irterest in any d «c!aimcd property or under any liability not dis 
charged by this Aci in respect of any disclaimed property and on 
hearing such persons as it thinks fit make an order for the vesting of 
the property in or delivery thereof to any person entitled thereto or 
to whom it may seem just that the same should be delivered by way 
of compensation for such liability as aforesaid or a trustee for him 
and on such terms as the Court thinks )ust and on any such vesting 
order be ng made the property comprised therein shall vest accordingly 
in the person therein named in that behalf without any conveyance or 
assignment for the purpose 

Provided that where the property disclaimed is of a leasehold nature 
the Court shall not make a vesting order in favour of any person claim 
vng under the bankrupt whether as under lessee or as mortgagee by 
dem se except upon the terms of making that person — 

(a) subiect to the Same hab hties and obi gations as the bankrupt 
was subiect to under the lease in respect of the property 
at the date when the bankruptcy petition was filed or 
<b) if the Court thinks ft subject only to the same and obligations 
as if the lease had been ass gned to that person at that dvte 
and in either event (if the case so requires) as if the lease had com 
prised only the property comprised m the vesting order and any mor» 
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gagee or under-lessee declining 10 accept a vesting order upon such terms 
shall be excluded from all interest in and security upon the property, 
and if there is no person claiming under the bankrupt who is u filing 
to accept an order upon such terms, the Court shall have power to vest 
the bankrupt’s estate and interest in the property in any person liable 
either personally or in a representative character, and either alone or 
jointly with the bankrupt to perform the lessee's covenants in the lease 
freed and discharged from all estates, incumbrances, and interests created 
therein by the bankrupt 

(7) Where on the release removal resignation or death of a trustee 
in bankruptcy an Official Receiver is acting as trustee, he may disclaim 
any property which might be disclaimed by a trustee under the fore 
going provisions, notwithstanding that the time prescribed by this section 
for such disclaimer has expired but such power of disclaimer shall be 
exercisable only within twelve months after the Official Receiver has 
become trustee in the circumstances aforesaid or has become aware of 
the existence of such property, whichever period may last expire 

(8) Any person injured by the operation of a disclaimer under this 
section shall be deemed to be a creditor of the bankrupt to the extent 
of the injury, and may accordingly prove the same as a debt under the 
bankruptcy 


Power* of trustee to 
deal with property 


55. Subject to the provisions of this 
Act, the trustee may do all or any of the 
following things — 


(/) Sell all or any part of the property of the bankrupt (including 
t e goodwill of the business, if any, and the book debts due or growing 
due to the bankrupt) by public auction or private contract, with power 
to transfer the whole thereof to any person or company, or to sell the 
6ame in parcels 


(2) Cive receipts for any money received by him which receipis 
shall effectually discharge the person paying the money from all res- 
ponsibility in respect of the application thereof, 

(3) prove rank claim and draw a dividend m respect of 3ny debt 
due to the bankrupt 

(4) Exercise any powers the capacity to exercise which is vested 
n the trustee under this Act and execute any powers of attomej. deeds 
and other instruments for the purpose carrying Into effect the provisions 
of this Act, 


(5) Deal wuh any property to which the bankrupt Is beneficially 
entitled as tenant in tail in the same manner as the bankrupt might 
ha yv dcaIt Wllh 11 an d sections fifty six to seventy three of the Fines 
and Recoveries Act, 1833 shall extend and apply to proceedings under 
this Act, as if those sections were herein re-enacted and in terms made 
applicable to those proceedings 
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Pow ets cicrcisable by 56. The trustee may, with the permis- 
tnistee with permission slon 0 f ,i, e committee of inspection, do all 
of mtpee ‘ or any of the following th.ngs - 

(7) Carry on the business of the bankrupt, so far as may be neces- 
sary for the beneficial u indmg-up of the same ; 

(-) Bring institute, or defend any action or other legal proceeding 
relating to the property of the bankrupt, 

(J) Employ a solicitor or other agent to take any proceedings or 
do any business which may be sanctioned by the Committee of Inspection; 

(4) Accept as the consideration for the sale pf any property of the 
bankrupt a sum of money payable at a future time subiect to such 
stipulations as to security and otherwise as the committee think lit, 

(5) Mortgage or pledge any part of the property of the bankrupt for 
the purpose of raising money for the payment of his debts, 

(fi) Refer any depute to arbitration, compromise any debts, claims, 
and liabilities whether present or future certain or contingent, 
liquidated or unliquidated subsisting or supposed to subsist between the 
bankrupt and any person who may have incurred any liability to the 
bankrupt on the receipt of such sums payable at such times, and 
generally on such terms as may be agreed on, 

(7) Make such compromise or other arrangement as may be thought 
expedient with creditors, or persons claiming to be creditors in respect 
of any debts provable under the bankruptcy, 

ffi) Make such compromise or other arrangement as may be thought 
expedient with respect to any claim arising out of or incidental to the 
property of the bankrupt made or capable of being made on the trustee 
by any person or by the trustee on any person 

(9) Divide in its existing form amongst the creditors, according to 
its estimated value any property which from its peculiar nature or other 
special circumstances cannot be readily or advantageously sold 

The permission given for the purposes of this section shall not be 
a general permission to do all or any of the above-mentioned things, 
but shall only be a permission to do the particular thing or things for 
which permission is sought in the specified case or cases 

57. The trustee with the permission of the Committee of Inspection 
may appoint the bankrupt himself to super- 
power to allow bank intend the management of the property of the 
rupt to manage property bankrupt or any part thereof or to carry on 
the trade (if any) of the bankrupt for the 
benefit of his creditors and m any other respect to aid in administering 
the property, in such manner and on such terms as the trustee may 
direct 
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58. The trustee may from time to time with the permission of 
the Committee of Inspection make such 
allowance as he may think just to the bankrupt 
out of his property for the support of the 
bankrupt and his family or in consideration 
of his services if he is engaged in winding 
up his estate, but any such allowance may be reduced by the Court 


Allowance to bankrupt 
for maintenance or ser- 


59* Where any goods of a debtor against whom a receiving order 
has been made are held by any person by 
Right of trustee to in- way of pledge, po*er, or other security, >t 

sped goods pawned etc shall be lawful for the Official Receiver or 

trustee, after giving notice in writing of his 
intention to do so, to inspect the goods, and where such notice has 
been given such person as aforesaid shall not be entitled to realise hi» 
security until he has given the trustee a reasonable opportunity of 
inspection of the goods and of exercising his right of redemption if he 
thinks fit to do so 


60. Where the property of a bankrupt comprises the copyright 

in any work or any interest m such copy- 
Un.ilal.on tiuuet ■ l-ight and he is I, able to pay lo the author 

power in relation to copy of the work royalties or a share of the proms 

nchi in respect thereof the trustee shall not be 

entitled to sell, or authorise the sale of. any 
copies of the work, or to perform or authorise the performance of the 
work, except on the terms of paying to the author such sums by way 
of royalty or share of the profits as would have been payable by the 
bankrupt nor shall he, without the consent of the author or of the Court, 
be entitled to assign the right or transfer the interest or to grant any 
interest in the right by licence, except upon terms which wifi secure 
to the author payments by way of royalties or share of the profits at a 
rate not less than that which the bankrupt was liable to pay 

61. Where the Official Receiver or trustee has seized or disposed 
of any goods chattels, property, or other 
effects in the possession or on the premises 
of a debtor against whom a receiving order 
has been made, without notice of any clam* 
by any person in respect of the *ame. 
and it is thereafter made to appear that the 

said goods, chattels, property or other effects were not, at the 
date of the receiving order the property of the debtor, the Oflciaf 
Receiver or trustee shall not be personally liable for any loss or damage 
arising from such seizure or disposal sustained by any person claiming 
such property, nor for the costs of any proceedings taken to establish 
a C3im thereto, unless the Court is of opinion that the Official Receiver 
or trustee has been guilty of negligence In respect of the same 


Protection of official 
receivers and trustees 
from personal liability in 
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Distribution of Property 

62. (0 Subject to the retention of such sums as may be neces- 

sary for the costs of administration or other- 
DeeUiatioa and distil *ise, the trustee shall, with all convenient 

bution 0 / dividends <peed, declare and distribute dividends amongst 

the creditors who ha\e proved their debts 
(2) The first dividend, if any, shall be declared and distributed within 
fcjr months after the conclusion of the first meeting of creditors, unless 
the trustee satisfies the committee of inspection that there is sufficient 
reason for postponing the declaration to a later date 

(u) Subsequent dividends shall in the absence of sufficient reason to 
the contrary, be declared and distributed at intervals of not more than six 
mom* , s 

(<) Before declaring a dividend the trustee shall cause notice of his 
intention to do so to be gazetted in the prescribed manner, and shall also 
send reasonable notice thereof to each creditor mentioned in the bankrupt’s 
statement who has not proved his debt 

(51 When the trustee has declared a dividend he shall send to each 
creditor who has proved a notice showing the amount of the dividend and 
% hen and how it is payable and a statement in the prescribed form as 
to the particulars of the estate 

63. (f) Where one partner of a firm is adiudged bankrupt a creditor 

to whom the bankrupt is indebted jointly with 
Joint and separate the other partners of the firm or any of them, 
dividends shall not receive any dividend out of the 

separate property of the bankrupt until all 
the separaie creditors have received the full amount of their respective 
debts 

(2) Where jomt and separate properties are being administered 
dividends of the joint and separate properties shall unless otherwise 
directed by the Board of Trade on the application of any person interested 
be declared together and the expenses of and incidental to such 
dividends shall be fairly apportioned by the trustee between the joint 
and separate properties regard being had to ihe work done for and the 
benefit received by each property 

64 . U) In the calculation and distribution of a dividend the trustee 

shall make provision for debts provable in 
Provision for creditors bankruptcy appearing from the bankrupt s 
residing at a distance statements or otherw ise to be due to 

etc persons resident m places so distant from 

the place where the trustee is acting that in 
the ordinary cour e e of communication thev have not had sufficient time 
to tender their proofs or to establish them if disputed and also for debts 
provable in bankruptcy the subiect of claims not yet determined 

(2) He shall also make provision for any disputed proof or claims 
and for the expenses necessary for the administration of the estate or 
otherwise 
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(o) Subject to the foregoing provisions, he shall distribute as dividend 
all money in hand 


65. Any creditor who has not proved his debt before the dedara 103 
of any dividend or dividends shall be entitled 
to be paid out of any money for the tuns 
being in the hands of the trustee any dividend 
or dividends he may have failed to receive 
before that money is applied to the pay-rent 
of any future dividend or dividends, but he 
shall not be entitled to disturb the dismbution of any dividend declared 
before his debt was proved by reason that he has not participated there n 


Right of creditor who 
has not proved debt be 
fore declaration of a 
dmdend 


66. (/) Where a debt has been proved, and the debt includes 
interest or any pecuniary consideration in 
Interest on debts lieu of interest, such interest or consideration 

shall for the purposes of dividend be calculated 
at a rate not exceeding five per centum per annum without prejudice 
to the right of a creditor to receive out of the estate any higher rae 
of interest to which he may be entitled after all the debts proved in t**e 
estate have been paid in full 

(2) In dealing with the proof of the debt, the folio* ing rules shall 
be observed — 

(а) Any amount settled between the debtor and the creditor withui 

three years preceding the date of the receiving order nay 
be examined and if it appears that the settlement of the 
account forms substantially one transaction with any debt 
alleged to be due out of the debtors estate (whether in the 
form of renewal of a loan or capitalisation of in eresi of 
ascertainment of loans or otherwise), the account may be 
re-opened and the whole transaction treated as one 

(б) Any payments made by the debtor to the creditor before the 

receiving order whether by way of bonus or oiherwise and 
any sums received by the creditor before the receiving order 
from the realisation of any security for the debt sh™ 
notwuhs anding any agreement to the contrary be appro- 
priated to principal and interest in the proportion that the 
principal bears to the sum payable as interest at the 3greed 
rate 

(c) Where the debt due is secured and the security is reali** 1 ^ 3 * ^ 
the receiving order cr the value thereof is assessed n ,n “ 
proof, the amount realised or assessed shall be 3 f propria e 
to the satisfaction of principal and interest m the proportion 
that the pnncpal beers to the sum payable as interest 
agreed ra e 

67. (I) When ihe trustee has realised all the property of ,,,e 
bankrupt or so much thereof as can in the 
Final dividend Jo nt opinion of himself and of the Co'-’Twee 

of to«pection be real sed without needlessly 
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protracting the trusteeship, he shall declare a final dividend, but before 
10 doing he shall give notice in manner prescribed to the persons whose 
claims to be creditors have been notified to him but not established to 
his sat sfaction that if they do not establish their claims to the satisfaction 
of the Court within a time limited by the notice he will proceed to make a 
final dividend without regard to their claims 

( 2 ) After the expiration of the time so limited if the Court on 

application by an* such claimant grants him further time for establishing 

his claim then on the expiration of such further time the property of 
the bankrupt shall be divided among the creditors who have proved their 
debts without regard to the claims of any other persons 

68. No action for a dividend shall he against the trustee, but, 

if the trustee refuses to pay any dividend the 

No action for dividend Court may if it thinks fit order him to pay 

it and also to pay out of his own money 
interest thereon for the time that it is withheld and the costs of the 
application 

69 . The bankrupt shall be entitled to any surplus remaining after 

payment in full of his creditors with interest 
Right of bankrupt to as by this Act provided and of the costs, 
surplus charges and expenses of the proceedings 

under the bankruptcy petition 


PART 111 

(Official Receivers and Staff of Board op Trade ) 

70 (/) There shall continue to be Official Receivers of debtors 

estates who shall be appointed and removable 
by and shall act under the general authority 
Official receivers of and directlons of the Board of Trade but 
e tors estates s hall also be officers of the Courts to which 

they are respectively attached 

(2) The number of Official Receivers and the districts to be assigned 
to them shall be fixed by the Board of Trade with the concurrence of 
the Treasury One person only shall be appointed for each district unless 
the Board of Trade with the concurrence of the Treasury otherwise 
direct but the same person may with the 1 ke concurrence be appointed 
to act for more than one district 

( ) Where more than one Official Receiver is attached to the Court 
such one of them as is for the time being appointed by the Court for 
any part cular estate shall be the Offic al Receiver for the purposes of 
that estate The Court shall distribute the receiverships of the particular 
estates among the Official Receivers in the prescribed manner 



6S2 


Tlir rRO\I\CI\L I\SOI\E\C\ \CT 


[ \ir H 


71. ( 1 ) The Board of Trade may by order direct that any of i>s 
officers mentioned in the order shall be 
Deputy for official re capable of discharging the duties of any 
ceiver Official Receiver during any temporary vacancy 

in the office, or during the temporary absence 
of any Official Receiver through illness or otherwise 

(2) The Board of Trade may on the application of an Official 
Receiver at any time by order nominate some fit person to be his deputy 
and to act for him for such time not exceeding two months as the order 
may fix and under such conditions as to remuneration and otherwise as 
may be prescribed 

(J) The Board of Trade may by order, for reasons to be stated 
therein direct in any special case that any of its officers mentioned in 
the order shall be capable of discharging any portion of the duties of the 
Official Receiver for the performance of which it is in the opinion of the 
Board expedient that some person other than the Official Receiver be 
appointed provided that no additional expense be thereby incurred 

72. (f) The duties of the Official Receiver shall have relation both 
Statu* of official re to the conduct of the debtor and to the ad^ 
ce,xer ministration of his estate 

( 2 ) An Official Receiver may for the purpose of affidavits verifying 
proofs petitions or other proceedings under this Act administer oaths 
<J) All provisions in this or any other Act referring to the trustee in 
a bankruptcy shall unless the context otherwise requires or the Act 
otherwise provides include the Official Receiver when acting as trustee 
(4) The trustee shall supply the Official Receiver wnh such informa 
non and give him such access to and facilities for inspecting the 
bankrupt s books and documents and generally shall give him such aid 
as may be requisite for enabling the Official Receiver to perform his 
dunes under this Act 

eerier C * ° f oC T 1 jf 73. As regards the debtor, it shall be 
debtor s Conduct 1 * U * e ,he du, V of the Official Receiver — 

(a) To investigate the conduct of the debtor and to report to the 
Court stating whether there is reason to believe that the 
debtor has committed any act which conslitutcs a mis- 
demeanour under ihis Act or any enactment repealed by 
this Act or which would justify the Court in refusing 
suspending or qualifying an order for his discharge 
(h) To make such other reports concerning ihc conduct of the 
debtor as the Board of Trade may direct 
f 3 ^ e such part as may be directed by the Board of Trade 
In the public examination of the debtor 
<«f) To take such part and gt\c such assistance in relation to the 
prosecution of any fraudulent debior as the Board of Trade 
may direct 
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74. (i) As regards the estate of a 

debtor it shall be the duty of the Official 
Recener — 

ul Pending he appointment of a trustee to act as interim receiver 
of the debtors estate and where a special manager is not 
appointed as manager thereof 

(hi To authorise the special manager to raise money or make 
advances for the purposes of the estate in any case where, 
in the interests of the creditors it appears necessary so to 
do 

<d To summon and preside at the first meeting of creditors, 

id 1 To issue formstjf proxy for use at the meetings of creditors, 

ie) To report to the creditors as to any proposal which the debtor 

mav have made with respect to the mode of liquidating his 
affairs 

if) To advertise the receiving order the date of the creditors’ first 

meeting and of the debtors’ public examination, and such 
other matters as it may be necessary to advertise, 

(gl To act as trustee during any vacancy in the office of trustee 

(2) For the purpose of his duties as interim receiver or manager, 
the Official Receiver shall have the same powers as if he were a receiver 
and manager appointed by the High Court, but shall as far as practicable, 
consult the wishes of the creditors with respect to the management of the 
debtor s property and may for that purpose, if he thinks it advisable, 
summon meetings of the persons claiming to be creditors and shall not, 
unless the Board of Trade otherwise order, incur any expense beyond 
such as is requisite for the protecuon of the debtor’s property or the 
disposing of perishable goods 

Provided that, when the debtor cannot himself prepare a proper 
statement of affairs the official receiver may, subject to any prescribed 
conditions and at the expense of the estate, employ some person or 
persons to assist in the preparation of the statement of affairs 

(-5) Every official receiver shall account to the Board of Trade and 
pay over all moneys and deal with all securities in such manner as the 
Board from time to time direct 
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Duties cf o^rial re 
c eiver at to debtot t 


75. The Board of Trade may, with the approval of the Treasury 
as to number, appoint such officers, including 
official receivers, clerks, and servants as may 
oe “ oa, f? °* he required by the Board for the execution 
ce to appoint officer* , , , , . „ 

of this Act, and may dismiss any such officer 
clerk or servant 
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PART IV 

Trustees in Bankruptcy 
Official Name 

76. The official name of a trustee in bankruptcy shall be 
“the trustee of the property of 

Official name of trustee a bankrupt” (inserting the name of the 
bankrupt), and by that name, the trustee may, 
m any part of the British dominions or elsewhere hold property of every 
description, make contracts, sue and be sued, enter into any engagements 
binding on himself and his successors in offloe, and do all other acts 
necessary or expedient to be done in the execution of his office 


Appointment 

77. (/) The creditors may, if they think fit, appoint more persons 

than one to the office of trustee, and when 
Power to appoint joint more persons than one are appointed they shall 
or successive trustees declare whether any act required or authorised 
to be done by the trustee is to be done by all 
or any one or more of such persons, but all such persons are In this 
Act included under the term "trustee", and shall be joint tenants of 
the property of the bankrupt 

( 2 ) The creditors may also appoint persons to act as trustees m 
succession in the event of one or more of the persons first named declining 
to accept the office of trustee, or failing to give security, or of the 
appointment of any such person not being certified by the Board of Trade 

78. (/) If a vacancy occurs in the office of a trustee, the creditors 

p , m general meeting may appoint a person to 

vacancy' "n* 'office 4 5 ' of ,he vacanc y. and thereupon the same pro- 
trustee ° ceedings shall be taken as in the case of a 

first appointment 

(2J The Official Receiver shall, on the requisition of any creditor, 
summon a meeting for the purpose of filling any such vacancy 

(J) If the creditors do not, within three weeks after the occurrence 
of a vacancy, appoint a person to fill the vacancy, the Official Receivers 
shall report the matter to the Board of Trade and the Board may appoint a 
trustee , but in such case the creditors or committee of inspection shall 
have the same power of appointing a trustee in the place of the person 
so appointed by the Board of Trade as in the case of a first appointment 

(4) During any vacancy in the office of trustee the Official Receiver 

shall act as trustee 
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Control over Trustee 

79. </) Subject to the provisions of this Act, the trustee shall, 
m the administration of the property of the 
ftucrebMwjy patters of bankrupt and in the distribution thereof 
trustee and control there amongst his creditors, have regard to any 
directions that may be given by resolution of 
the creditors at any general meeting, or by the 
committee of inspection and any directions so given by the creditors at 
anv general meeting shall in case of conflict be deemed to override any 
directions given by the committee of inspection 

t2) The trustee tnav from time to time summon general meetings of 
the creditors for the purpose of ascertaining their wishes, and it shall be 
his duty to summon meetings at such times as the creditors, by resolution, 
either at the meeting appointing the trustee or otherwise may direct, 
and it shall be lawful for an> creditor with the concurrence of one sixth 
m value of the creditors (including himself) at any time to request the 
trustee or Official Receiver to call a meeting of the creditors, and the 
trustee or Official Receiver shall call such meeting accordingly within 
fourteen da)s 

Provided that the person at whose instance the meeting is summoned 
shall deposit with the trusiee or the Official Receiver, as the case may be, 
a sum sufficient to pay the costs of summoning the meeting, such sum 
to be repaid to him out of the estate if the creditors or the Court so 
direct 

(3) The trustee may apply to the Court in manner prescribed for 
directions m relation to any particular matter arising under the 
bankruptcy 

(4) Subject to the provisions of this Act, the trustee shall use his 
own discretion in the management of the estate and its distribution among 
the creditors 

or any of the creditors, or any other person, is 
aggrieved by any act or decision of the trustee, 
he may apply to the Court, and the Court may 
confirm reverse, or modify the act or decision 
complained of, and make such order in the 
premises as it thinks just 
of Trade shall take cognizance of the conduct 
of trustees, and, in the event of any trustee 
not faithfully performing his duties, and duly 
observing all the requirements imposed on him 
by statute, rules, or otherwise, with respect 
to the performance, of his duties .or ia the event of any complaint being 
made to the Board by any creditor in regard thereto, the Board sh-' 
inquire Into the matter and take such action thereon as may be 
expedient 


80. If the bankrupt 

Appeaf to Court against 
trustee 

81. (/) The Board 

Control of Board of 
Trade over trustees 
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(2) The Board may at any time require any trustee to answer any 
inquiry made by them in relation to any bankruptcy in which the trustee 
is engaged and may, if the Board think fit, apply to the Court to examine 
on oath the trustee or any other person concerning the bankruptcy 
(J) The Board may also direct a local investigation to be made of 
the books and vouchers of the trustee 


Remuneration and Costs 

82. "(I) Where the creditors appoint any person to be trustee of a 
debtor s estate, his remuneration (if any) shall 
Remuneration of trustee be fixed by an ordinary resolution of the 
creditors, or, if the creditors so resolve, by the 
Committee of Inspection, and shall be in the nature of a commission or 
percentage, of which one part shall be payable on the amount realised 
by the trustee after deducting any sums paid to secured creditors out of 
the proceeds of their securities and the other part on the amount dis 
tnbuted in dividend 

(2) If one fourth in number or value of the creditors dissent from 
the resolution or the bankrupt satisfies the Board of Trade that the 
remuneration is unnecessarily large, the Board of Trade shall fix the 
amount of the remuneration 

(J) The resolution shall express what expenses the remuneration is 
to cover, and no liability shall attach to the bankrupt's estate, or to the 
creditors in respect of any expenses which the remuneration is expressed 
to cover 

(4) Where a trustee acts without remuneration, he shall be allowed 
out of the bankrupt s estate such proper expenses incurred by him in or _ 
about the proceedings of the bankruptcy as the creditors may, with the 
sanction of the Board of Trade approve 

<5) A trustee shall not, under any circumstances whatever, make 
any arrangement for or accept from the bankrupt, or any solicitor 
auctioneer or any other person that may be employed about a bankruptcy, 
any gift remuneration, or pecuniary or other consideration or benefit 
whatever beyond the remuneration fixed by the creditors and payable 
out of the estate, nor shall he make any arrangement for giving up, or 
give up any part of his remuneration, either as receiver, manager, or 
trustee to the bankrupt or any solicitor or other person that may be 
employed about a bankruptcy 

83. (!) Where a trustee or manager receives remuneration for hi> 
services as such, no payment shall be allowed 
Allowance and “ hls »“<>“"'* m respect o! the performance 

of cost* by any other person of the ordinary duties 

which are required by statute or rules to be 
performed by himself 

(2) Where the trustee is a solicitor, he may contract that the 
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reaiuaera ion tor his «erxices as trustee shall include all professional 
services 

(o) All bills and charges of solicitors managers accountants 
«actio"eers brokers and other persons not being trustees shall be 
taxed by the prescribed officer and no pax meats in respect thereof shall 
be allowed m he traces accounts without proof of such taxation haxing 
been made The taxing master shall satisfy himself before passing 
such bills and charges that the emploxmcnt of such solicitors and other 
persons in respect of the particular matters out of which such charges 
arise has been duly sanctioned The sanction must be obtained before 
the employment except in ca«c$ ol urgencx and in such cases it must 
be shown that no undue delax took place in obtaining the sanction 

(4l Exerx such person shall on request by the trustee (which request 
the trustee shall make a sufficient time before declaring a dixidend) 
^fehxer his bill ol costs or charges to the proper officer for taxation and 
1 / he fails to do st within sexen daxs alter receipt of the request or 
such further time as the Court on application may grant the trustee 
shall declare and dsnhute the dixidend without regard to any claim by 
him and thereupon anx such claim shall be forfeited as well against the 
trustee personally as against the estate 

Receipts Payments Accounts Audit 

84. The trustee or Official Receixer shall whenexer required by 

anv creditor so to do furnish and transmit 
Trustee to furnttl hs to him by post a list of the creditors showing 

0 / creators (he am ount of the debt due to each creditor 

and shall be entitled to charge for such list 
the sum of three pence per foTio of sexenty two words together with the 
cost of the postage thereof 

85. It shall be lawful for any creditor with the concurrence of one 

sixth of the creditors (including himself) at 
Trusts t 0 furnsh state any time to call upon the trustee or Official 

rnew Receiver to furnish and transmit to the 

creditors a statement of the accounts up to 
the date of such notice and the trustee shall upon receipt of such notice, 
furnish and transmit such statement of the accounts 

Proxided that the- person at whose instance the accounts are furnished 
shall deposit with the trustee or Official Receixer, as the case may be 
a sum sufficient to pay the costs of furnishing and transmitting the 
accounts which sum shall be repaid to him out of the estate If the 
creditors or the Court so direct 

86. The trustee shall keep, in manner prescribed proper books 

in which he shall from time to time cause to 
Book* to be kept by 1x5 ma(ie entries or minutes of proceedings at 
trustee meetings and of such other matters as may 

be prescribed and any creduor of the bankra^ 
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may subject to the control of the Court, personally or by his agent, 
m-pect any such books 

87. (/) Every trustee in a bankruptcy shall from time to time, 

as may be prescribed, and not le&» than once 
Annual statement of every year during the continuance of the 
proceedings bankruptcy, transmit to the Board of Trade 

a statement showing the proceedings n the 
bankruptcy up to the date of the statement containing the pre*cn v «i 
particulars and made out in the prescribed form. 

12) The Board of Trade shall cause the statements so transmitted to 
be examined and shall call the trustee to account for any misfeasance, 
neglect or omission which may appear on the said statements or in his 
accounts or otherwise and may require the trustee to make good any 
loss which the estate of the bankrupt may have sustained by the ms- 
feasance neglect or omission 

88. No trustee m a bankrup cy or under any composition or Oeme 

of arrangement shall pay any sums received 
Trustee not to pay mto by him as trustee into his pnvate banking 
pm ate account ' 

account 

89. (J) The Bankruptcy Estates Account shall continue to be kept 

by the Board of Trade with the Bank ot 
Payment of money into England and all moneys received by the 
Bank of England Board of Trade in respect of proceedings 

under this Act shall be paid to that account 

(2) Every trustee iQ bankruptcy shall in such maimer and at such 
times as the Board of Trade with the concurrence of the Treasury direct 
pay the money received by him to the Bankruptcy Estates Account at the 
Bank of England and the Board of Trade shall furnish him with a certi 
Ecate of receipt of the money so paid 

Provided that — 

(a) if it appears to the Committee of Inspection that, for the purpo'O 
of carrying on the debtor s business or of obtaining advances 
or because of the probable amount of the cash ba.an'e 
or if the committee shall satisfy the Board of Tra-e^ t 
for any other reason it is for the advantage of the creators 
that the trustee should have an account wuth a local bank, 
the Board <if Trade shall, on the application of the Committee 
of Inspection, authorise the trustee to make his payxrea » 
into and out of such local bank as the committee may « ect 
(fc) in any bankruptcy composition of scheme of arrangement m 
which the Official Receiver is acting as trustee, or »n wh«i 
a trustee is acting without a Committee of Inspection the 
Board of Trade may if for special reasons they think ft 
to do so upon the application of the Official Receiver of 
other trustee authorise the trustee to make his payments 
into and out of such local bank as the Board may direct. 
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(oj \Shere the trustee opens an account in a local bank, he shall open 
and Keep it in the name of the debtor s estate, and any interest receivable 
in respect of the account shall be p3rt of the assets of the estate, and 
the tni'tee shall make his pa>mcnts into and out of the local bank in 
the prescribed manner 

(4) Subject to an) general rules relating to small bankruptcies under 
section one hundred and twctit) time of this Act where the debtor at the 
date 0/ the receiving order has an account at a bank such account shall 
not be withdrawn until the expiration of seven days from the day ap 
po nted for the first meeting of creditors unless the Board of Trade 
for the salet) of the account, or other sufficient cause order the with 
drat al of the account 

(5) If a trustee at any time retains for more than ten days a sum 
exceeding fifty pounds or such oilier amount as the Board of Trade in 
any parucular ca«e authorise him to retain then unless he explains 
the retention to the satisfaction of ihe Board of Trade he shall pay 
interest on the amount so retained in excess at the rate of twenty per 
centum per annum and shall have no claim to remuneration and may be 
removed from his office by the Board of Trade and shall be liable to pav 
any expenses occasioned by reason of his default 

(6) All pa>ment$ out of money standing to the credit of the Board 
0/ Trade in the Bankruptcy Estates Account shall be made by the Bank 
of England in the prescribed manner 

90. (/) Whenever the cash balance standing to the credit of the 
Bankruptcy Estates Account is in excess of 
Investment of surplus the amount which in the opinion of the Board 
funds of Trade is required for the time being to 

answer demands in respect of bankrupts 
estates the Board of Trade shall notify the same to the Treasury and 
shall pay over the same or any part thereof as the Treasury may require 
to the Treasury^ to such account as the Treasury may direct and the 
Treasury may invest the said sums or any part thereof in Government 
seeux ties to be placed to the credit of the said account 

(2) Whenever any part of the money so invested is in the opinion 
of the Board of Trade requ red to answer anv demands m respect ot 
bankrupts estates the Board of Trade shall notify to the Treasurv the 
amount so required and the Treasury shall thereupon repay to the Board 
of Trade such sum as may be required to the credit of the Bankruptcy 
Estates Account and for that purpose mav direct the sale of such part 
of the said securities as may be necessary 

(7) The Treasury out of any sums so paid to them may pay such 
sums as they consider necessary for defraying the expenses of providing 
office accommodation for any officer performing duties under this Act 

(4) if after any sum is so cxpla ned the Board of Trade notify to 
the Treasury that an amount is required to answer the demands in respect 
of bankrupts estates .and the securities and mone>s held by the Treasury 
on the account mentioned in this section are insufficient to pay the 
amount so required tlv Treasury shall for the purpose ol meeting t 
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(4) Tbe foregoing provisions of this section shall apply to an Official 
Receiver when he is, or is acting as, trustee, and when an Official 
Receiver has been released under this section, or any previous similar 
enactment, he shall continue to act as trustee for any subsequent pur- 
poses of the administration of the debtor’s estate, but no liability shall 
attach to him personally b> reason of his so continuing in respect of 
any act done, default made, or liability incurred before his release 

(5) There the trustee has not previously resigned or been removed, 
his release shall operate as a removal of him from his office, and there- 
upon the Official Receiver shall be the trustee 

(6) There, on the release of a trustee, an Official Receiver is, or 
is acting as, trustee, no liability shall attach to him personally in respect 
of an> act done or default made, or liability incurred, by any prior 
trustee. 


94. If a receiving order is made against 
j , cc trustee vacat a trustee j, e shall thereby vacate his office 
ed by ,asol ' ency of trustee 

95. (I) The creditors ma>, by ordinary resolution, at a meeting 
specially called for that purpose, of which 
Removal of trustee seven dajs’ notice has been given, remove a 
trustee appointed by them and may, at the 
same or any subsequent meeting, appoint another person to fill the vacancy 
as hereinafter provided in case of a vacancy in the office of trustee 
(2) If the Board of Trade are of opinion — 

(o) that a trustee appointed by the creditors is guilty of miscon- 
duct, or fails to perform his duties under this Act, or 
Itf) that his trusteeship is being needlessly protracted without any 
probable advantage to the creditors, or 

(c) that he is by reason of lunacy, or continued sickness or 

absence, incapable of performing his duties, or 

(d) that his connection with or relation to the bankrupt or his 

estate, or any particular creditor, might make it difficult for 
him to act with impartiality in the interest of the creditors 
generally, or 

where m any other matter he has been removed from office on the ground 
of misconduct, the Board may remove him from him office, but, if the 
creditors by ordinary resolution disapprove of his removal he or they 
may appeal against it to the High Court 


PART V 

CohstitutJoh Procedure and Powers op Court 
Jurisdiction 

J™d,«„„ t„ b. 4. 96 - <'* The Couns havin 5 lunsdjction in 

etcised by High Court bankruptcy shall be the High Court and 1 
and country courts County Courts 
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(2) But the Lord Chancellor may from time to time, by order under 
his hand, exclude any County Court from having jurisdiction in bank- 
ruptcy, and for the purposes of bankruptcy jurisdiction may attach its 
district or any part thereof to the High Court, or to any other County 
Court or Courts, and may from time to time revoke or vary any order 
so made The Lord Chancellor may, in like manner and subject to the 
like conditions, detach the district of any County Court or any part 
thereof from the district and jurisdiction of the High Court 

(J) The term “district,” when used in this Act with reference to a 
County Court, means the district of the Court for the purposes of bank 
ruptcy jurisdiction 

(4) A County Court which at the commencement of this Act is 
excluded from having bankruptcy jurisdiction shall continue to be so 
excluded until the Lord Chancellor otherwise orders, and the districts 
existing at the commencement of this Act shall subsist until the Lord 
Chancellor otherwise orders 

(5) Periodical sittings for the transaction of bankruptcy business by 
County Courts having jurisdiction in bankruptcy shall be held at such 
times and at such intervals as the Lord Chancellor prescribes for each 
such Court 


97. (1) Subject to general rules, and to orders of transfer made 
under the authority of the Supreme Court of 
Judicature Act, 1873, and Acts amending it, 
all matters in respect of which jurisdiction is 
given to the High Court b> this Act shall 
be assigned to such division of the High 
Court as the Lord Chancellor may from time to time direct 

(2) All such matters shall, subject as aforesaid, be ordinarily 
transacted and disposed of by or under the direction of one of the Judges 
of the High Court, and the Lord Chancellor shall from time to time 
assign a judge for that purpose 

Provided that during vacation, or during the illness of the Judge 
so assigned, or during his absence, or for any other reasonable cause, 
such matters or any part thereof, may be transacted and disposed of 
by or under the directions of any Judge of the High Court named for 
that purpose by the Lord Chancellor 

(3) Subject to general rules, all bankruptcy matters shall be entitled, 
"In bankruptcy ’ 


Transaction of bank 
ruptcy business by special 
judge of High Court 
36 8c 37 Viet c 66 


98. (f) If the debtor by or against whom a bankruptcy petition is 
_ presented has resided or earned on business 

presented where l ° w,thin the London bankruptcy district as 
defined by this Act for the greater part of 
the six months immediately preceding the presentation of the petition, 
or for a longer period during those six months than in the district of 
any County Court or is not resident in England, or if the petitioning 
creditor is unable to ascertain the residence of the debtor, the petition 
shall be presented to the High Court 
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(2) In an) other case the petition shall be presented to the County 
Court for the district m which the debtor has resided or carried on 
business for the longest period during the six months immediately pre- 
ceding the presentation of the petition 

W htnhTig m this section shall invalidate a proceeding by reason 
of its being taken in a wrong Court 

99. The London bankruptcy district shall, for the purposes of this 
n Act, comprise the city of London and the 

banWcy n <hi,c« n ' f ° n I,bert,es therC0, > ^ 311 Sucb P 3rts ^ 

metropolis and other places as are situated 
within the district of an) Count) Court described as a metropolitan 
County Court in the list contained in the Third Schedule to this Act 

100. (J) Subject to the provisions of this Act every Court having 
Treosfer of proceed original jurisdiction in bankruptcy shall have 

mg* from Court to Court jurisdiction throughout England 

(2) Any proceedings in bankruptcy may at any time, and at any stage 
thereof, and either with or without application from any of the parties 
thereto, be transferred by any prescribed auihonty and in the prescribed 
manner from one Court to another Court or may, by the like authority, 
be retained in the Court »n which the proceedings were commenced, 
although u may not be the Court in which the proceedings ought to 
have been commenced 

(2) If any question of law arises in any bankruptcy proceeding a 
Count) Court which all the parties to the proceeding desire, or which 
one of them and the Judge of the County Court desire, to have deter- 
mined in the first instance in the High Court the Judge shall state the 
facts in the form of a special case for the opinion of the High Court 
The special case and the proceedings or such of them as may be re 
quired, shall be transmitted to the High Court for the purposes of the 
determination 

101. Subject to the provisions of this Act and to general rules, 

the Judge of the High Court exercising juns- 
0 I u CI !' 'ij chambers diction vn bankruptcy may exercise in 
diction' 2 ° Urt JUm chambers the whole or any part of his juris 

diction 

102. (f) The registrars in bankruptcy of the High Court, and the 

registrars of County Courts having junsdic 
Jurisdiction m bank U on )n bankruptcy, shall have the powers and 

jurisdiction in this section mentioned and any 
order made or act done by such registrars in the exercise of the said 
powers and jurisdiction shall be deemed the order or act of the Court 

(2) Subject to general rules limiting the powers conferred by this 
section, a registrar shall have power— 

(0) To hear bankruptcy petitions and to make receiving orders and 
adjudications thereon 

(b) To hold the public examination of debtors 
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(c) To grant orders of discharge where the application is not 

opposed, 

(d) To approve compositions or schemes of arrangement where 

they are not opposed, 

(e) To make interim orders in cases of urgency, 

(/) To make any order or exercise any jurisdiction which by any 
rule in that behalf is prescribed as proper to be made or 
exercised in chambers, 

(g) To hear and determine any unopposed or ex parte application, 

(h) To summon and examine any person known or suspected to 

have in his possession effects of the debtor or to be indebted 
to him, or capable of giving information respecting the 
debtor, his dealings or property 

(5) The registrars in bankruptcy of the High Court shall also hate 
power to grant order of discharge and certificates of removal of dis 
qualifications, and to approve compositions and schemes of arrange 
ment 

(4) A registrar shall not have power to commit for contempt of 
Court 


(5) The Lord Chancellor may by order direct that any specified regis- 
trar of a County Court shall have and exercise all the powers of a registrar 
in bankruptcy or the High Court 

103. A County Court shall, for the purposes of its bankruptcy 
jurisdiction in addition to the ordinary powers 
Powers of County Court of the Court, have all the powers and 
jurisdiction of the High Court, and the orders 
of the Court may be enforced accordingly in manner prescribed 


104. Where any moneys or funds have been received by an 
n , , , , Official Receiver or by the Board of Trade, 

payments*" m" accorSnce “ d ,h ' C °“ r ' makes “ ° rder declaring 
With directions of Court an y Person is entitled to such moneys or 
funds, Ihe Board of Trade shall make an 
order for the payment thereof to that person 


Central power of Bank 
ruptcy Courts 


105. (I) Subject to the provisions of this Act, every Court hating 

jurisdiction in bankruptcy under this Act shall 
have full power to decide all questions of 
priorities, and all other questions whatsoeier, 
whether of law or fact, which may arise in any case of bankruptcy 
coming within the cognizance of the Court or which the Court may 
deem it expedient or necessary 10 decide for the purpose of ding com 
plete justice or making a complete distribution of property in any such 


Provided that the jurisdiction hereby given shall not be exercised by 
the County Court for the purpose of adjudicating upon any claim, not 
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arising out of the bankruptcy, which might heretofore hate been 
enforced by action in the High Court unless all parties to the proceed- 
ing consent thereto, or the money, money s worth, or right in dispute 
does not, in the opinion of the judge, exceed in value two hundred 
pounds 

( 2 ) A Court hating jurisdiction in bankruptcy under this Act shall 
not be subject to be restrained in the execution of its powers under this 
Act b\ the order of any other Court nor shall any appeal he from its 
decisions except in manner directed by this Act 

(i) H in any proceeding in bankruptcy there arises anv question 
of fact which either of the parties desire to be tried before a jury instead 
of by the Court itself or which the Court thinks ought to be tried by a 
jury, the Court may if it thinks fit direct the trial to be had with 
a jury, and the trial may be had accordingly m the High Court in the 
same manner as if it were the trial of an issue of fact in an action and 
in the County Court in the manner in which jury trials in ordinary cases 
are by law held in that Court 


{<) Where a receiving order has been made in the High Court under 
this Act, the Judge by whom such order was made shall have power 
1 / he sees fit without any further consent to order the transfer to such 
Judge of any action pending in any other division and brought or con 
tmued by or against the bankrupt 

(5) Where default is made by a trustee debtor or other person 
in obeying any order or direction given by the Board of Trade cr by an 
Official Receiver or any other officer of the Board of Trade under any 
power conferred by this Act or any enactment repealed by this Act the 
Court may on the application of the Board of Trade or an Official Receiver 
or other duly authorised person order such defaulting trustee debtor 
or person to comply with the order or direction so given and the Court 
may also if it thinks fit upon any such application make an immediate 
order for the committal of such defaulting trustee debtor or other 
person provided that the power given by this sub section shall be 
deemed to be m addition to and not m substitution for any other right 
or remedy in respect 0 / such default 


106. |f) If a peer of the Un ted K ngdom or of any part of the 

United Kingdom or any other Lord of Parlia 
Notification of bank ment is adiudged bankrupt the Court shall 

bers^oF £arl«»ne«rt Cm cause the fact of h s having been adiudged 

bankrupt to be cert fled as soon as mav be 
to the Speaker of the House of Lords and the Clerk of the Crown in 
Chancery 


(2) If a member of the House of Commons is adjudged bankrupt 
and the disqualifications arising from his bankruptcy are not removed 
within six months from the date of the order the Court shall imme- 
diately after the expiration of that time certify the came to the Speaker 
of the House of Commons 
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Judgncni Debtors 

107. {/) It shall be lawful for the Lord ChancelLr by order to 
direct that the jurisdiction and powers un 4 er 
Judgment debtor * sum section fhe of the Debtors Act 1 Sc 9 ns 

mon. to be bankruptcy \ested in the High Court «=hall be -s. gn i 

bu,j» CM 32 J, 33 Viet 10 ^ elereited by ^ JuJse ,v, 

bankruptcy business is assigned 

(21 It shall be lawful aKo for the Lord Chancellor in like mann-T 
to direct that the whole or an> part of the *aid jurisdiction and powers 
shall be delegated to and exercised by the registrar- tn bankruptcy of 
the High Court 

H Any order made under his section may, at any time, m 'ke 
manner be rescinded or \ancd 

{4) Where under section five of the Debtors Act lSo9 a??' ^uoa 
is made b\ a judgment creditor to a Court hating bankrupts jur^detoa 
for tbe committal of a judgment-debtor, the Court nav, if it th.nks Et 
dn.1 ne to commit and in lieu thereof, with tbe consent of tbe judgment 
creditor and on payment b> him of the prescribed fee make a receiv eg 
order against the debtor In such case the judgment-debtor <ball be 
deemed to hate committed an act of bankruptet at the t me the order 
is made and the provi ions of ths Act except Part VII t K ereof shi 11 
applt as if for references to the presentation of a petition b> or ags " r 
□ per-on there were substituted references to the making of such a 
rcceitmg order 

General rules under this Act ma> be made for the purpose of 
earning into effect the provisions of the Debtors Act 1S69 


Appeals 

108. (I) Every Court having jurisdiction in bankruptcy under ths 

. , , , Act may review, rescind or vary and order 

p * m n upto nude by it under its bankrupuv junsdenon 
(2) Orders m bankruptcy matters shall, at the instance of any per' tca 
aggrieved be subicct to appeal as follows — 

(«*) Where the order is made by a County Court an appeal sha 
he to a Divisional Court of the High Court, of wheh^tbe 
Judge to whom bankruptcy business is for the time b**ng 
assigned shall for the purpose of hearing anv such app**< 
be a member Tbe deu^ on of the Divisional Court upon 
any <uJi appeal <dull be final and conclusive, tinier in *a> 
case the Divisional Court or the Court of Appeal *ee> rt 
o give special leave to appeal therefrom to the Court cj 
Appeal whose de-ison in «uJi case shall be fral 
conclusive 

(W Where the order (not being an order on appeal from a Ccu-ty 
Ccunl is made by the H gh Court an appeal sball l e t0 
t u e Court of Appeal an appeal shall with the leave of the 
Court c! Appeal but not otherwise, lie from the order 
of that Court to the House of Lords, 
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(r) No appeal «hall be entertained except m conformity with such 
general rules as may for the time being be in force m relation 
to the appeal 

(o) Uhere by th s Act an appeal to the High Court is given against 
any decision ol the Board of Trade, or of the Official Receiver, the 
appeal shall be brought w thin twenty -one davs from the time when the 
decision appealed 3gain$t is pronounced or made 


Procedure 

109 . (/I Subject to the provisions of this Act and to general rules 


the costs of and incidental to any proceeding 
in Court under this Act shall be in the d s 
cretion of the Court Provided that where 
any issue is tried by a jury the costs shall follow the event unless upon 
application made at the trial for good cause shown the Judge before 
whom such issue is tried otherwise orders 

(2) The Court may at any time adjourn anv proceedings before it 
upon such terms if any as it may think fit to impose 

(J) The Court may at any time amend any written process or pro 
ceed ng under this Act upon such terms if any a» it mav think fit to 
impose 

(4) VI here bv this Act or by general rules the time for doinR any 
act or thing is limited the Court may extend the time either before 
or after the exp ration thereof upon such terms if any as the Court 
may think fit to impose 

(5) Subject to general rules the Court mav in any matter take the 
whole or any part of the evidence either viva voce or by interroga 
lories or upon affidavit or out of the United Kingdom by commission 

110 . Where two or more bankruptcy petitions are presented against 

the same debtor or against joint debtors the 
Consolidation of pet. Court may consolidate the proceedings or 

non, any of them on such terms as the Court 

thinks fit 

111 . Where the petitioner does not proceed with due diligence on 

his petition the Court may substitute as peti 
Power to change am tioner any other creditor to whom the debtor 

age of proceed n 8 s may ^ in debted in the amount required by 

th s Act in the case of the petit oning cred tor 

112 . If a debtor by or against whom a bankruptcy petition has 

r , . been presented d es the proceedings n the 

m.tt e , shall uttlsss th= Cour! otherwise 
debtor orders be continued as if he were alive 

113 The Court may at any time for sufficient reason make an 
order staying the proceedings under a 
p bankruptcy petition either altogether or for 

ceed n's P '° a limited time on such terms and subject to 

such conditions as the Court may think ju« 
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114. Any creditor whose debt is sufficient to entitle him to present 
a bankruptcy petition against all the partners 
of a firm may present a petition against any one 
or more partners of the firm without including 
the others 

115. Where there are more respondent* 
than one to a petition, the Court may dismiss 
the petition as to one or more of them with 
out prejudice to the effect of the petition as 
against the other or others of them 

116. Where a receiving order has been made on a bankruptcy 

pennon by or against one member of 
Property of partner* to a partnership, any other bankruptcy pen 
be vested in same tion by or against a member of the same 

,rustee partnership shall be filed in or transferred to- 

the Court in which the first mentioned petition 
is in course of prosecution, and, unless the Court otherwise directs, 
the same trustee or receiver shall be appointed as may have been appointed 
in respect of the property of the first mentioned member of the partner* 
ship and the Court may give such directions for conso'idating the pro- 
ceedings under the petitions as it thinks Just 

117. Where a member of a partnership is adjudged bankrupt, 

the Court may authorise the trustee to com- 
Actions by trustee and mence and prosecute any action in the names 
bankrupt s partners of the trustee and of the bankrupt s partner . 

and any release by such partner of the debt 
or demand to which the action relates shall be void, but notice of the 
application for authority to commence the action shall be given to him 
and he may show cause against it, and on his application the Court 
may, if it thinks fit, direct that he shall receive his proper share of the 
proceeds of the action, and if he does not claim any benefit therefrom 
he shall be indemnified against costs in respect thereof as the Court 
directs 

118. Where a bankrupt is a contractor in respect of any con- 
tract jointly with any person or persons, such 
person or persons may sue or be sued m 
respect of the contract without the joinder of 
the bankrupt 

more persons, being partners, or any person 
carrying on business under a partnership 
name, may take proceedings or be proceeded 
against under this Act in the name of the 
Arm but in such case the Court may, on 
application by any person interested, order the names of the persons 
who are partners in such firm or the name of such person to be disclosed 
«n such manner and verified on oath or otherwise, as the Court may 


Action* on joint con 
tracts 


119. Any two or 

Proceeding* in partner 
ship name 


Power to present peti 
tion against one partner 


Power to dismiss peti 
tion against some res 
pondents only 
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Ofhictt 

120 . (/) No registrar or o her o^ccr attached to an> Court having 
jun^iictii i in bankruptcy shall during his 
, , . , continuance in rffice be capable of being 

hsabJiuei ol officer. c j cclc j or anting „s a member of the House 
of Cotmcn 


(2) No registrar or O r ciaf Receiver or other officer attached to any 
such Court shall during his ctnnruancc in i thee either directly or 
indirectly, by himself his clerk or partner act as solicitor in any pro- 
ceeding m bankruptcy or in any prosecution of a debtor by order tf the 
Court, and, if he does so act he «.hall be liable to be dismissed from 
office 


Provided that nothing in this section shall afcct the right of any 
registrar or officer appointed before the twenty filth day of August 
eighteen hundred and eights three to act as solicitor ,b> himself his 
clerk, or partner to the extent permitted by section sixty nine of the 
&fl^ntptc) Act I&G9 


Orders and IVerM/ifs of Court 


121. Any order made by a Court ha\mg jurisdiction in bankruptcy 
in Lngland under the Act or any enactment 
Enfotcetn.nl „f „d., t repealed bi ib s Aci shall be enforced in 

«f Courts throughout Scotland and Ireland in the Courts having 

United Kingdom lurisdiction in bankruptcy in those parts of 

the United Kingdom respectively in the same 
manner in all respects as if the order had been made by the Court 
hereby required to enforce n and in like manner any order made by a 
Court having jurisdiction in bankruptcy m Scotland shall be enforced in 
England and Ireland and any order made by a Court having jurisdic 
t on m bankruptcy in Ireland shall be enforced in England and Scotland 
by the Courts respectively haxmg jumdict on in bankruptcy in the part 
of the United Kingdom where the orders may require to be enforced 
and m the same manner in all respects as if the order had been made 
by the Court required to enforce it in a case of bankruptcy within its 
o*n jurisdiction 


122. The High Court the County Courts the Courts having 
jurisdiction in bankruptcy tn Scotland and 
Court, to he auxiliary Ireland and every British Court elsewhere 
to each other having jurisdiction in bankruptcy or insolvency 

and the officers of those Courts respectively 
shall severally act in aid of and be aux bary to each other in all matters 
of bankruptcy and an order of the Court seek ng aid with a reques o 
another of the said Courts shall be deemed sufficient to enable the 
latter Court to exercse in regard to the matters directed by the ° rd « r 
such jurisdiction as ether the Court which made the request or the 
Court to which the request is made could exercise in regard to sim 1- 
matters within their respective jurisdictions 
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114. Any creditor whose debt is sufficient to entitle him to present 
a bankruptcy petition against all the partners 
Power to present peu of a firm may present a petition against any one 

tion against one partner or more partners of the firm without including 

the others 

115. Where there are more respondents 
Power to dismiss peti- l h an one to a petition, the Court may dismiss 

tion against some res- the petition as to one or more of them, with 

pondents only out prejudice to the effect of the petition as 

against the other or others of them 

116. Where a receiving order has been made on a bankruptcy 

petition by or against one member of 
Property of partners to a partnership, any other bankruptcy peti- 

be vested m same tion by or against a member of the same 

t,uitee partnership shall be filed in or transferred to 

the Court in which the first-mentioned petition 
is in course of prosecution and, unless the Court otherwise directs 
the same trustee or receiver shall be appointed as may have been appointed" 
in respect of the property of the first mentioned member of the partner- 
ship, and the Court may give such directions for conso'idating the pro- 
ceedings under the petitions as it thinks just 

117. Where a member of a partnership is adjudged bankrupt, 

the Court may authorise the trustee to com* 
Actions by trustee and mence and prosecute any action in the names 
bankrupts partners of the trustee and of the bankrupt’s partner, 

and any release by such partner of the debt 
or demand to which the action relates shall be void, but notice of the 
application for authority to commence the action shall be given to him, 
and he may show cause against it, and on his application the Court 
may, if it thinks fit, direct that he shall receive his proper share of the 
proceeds of the action, and if he does not claim any benefit therefrom, 
he shall be indemnified against costs in respect thereof as the Court 
directs 


118. Where a bankrupt is a contractor in respect of any con- 

tract jointly with any person or persons, such 
Action* on joint con person or persons may sue or be sued in 
t,acts respect of the contract without the joinder of 

the bankrupt 

119. Any two or more persons, being partners, or any person 

carrying on business under a partnership 
Proceeding* m partner name, may take proceedings or be proceeded 
* ip name against under this Act in the name of the 

firm, but m such case the Court may, on 
application by any person interested, order the names of the persons 
who are partners in such firm or the name of such person to be disclosed 
m such manner and \enfled on oath or otherwise, as the Court may 
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Officers 

120 . II) ho ree , s ,„ r „ 0 , htr 0l5t „ Mlachcd t0 My Coon hjvinf 
jurisdiction m bankruptcy shall during hi‘ 
DisaUiue* of officer* continuance m office be capable of being 
cJcacJ or sitting as 3 member of the House 
0/ Commons 

sna'ccm r S rar i “ 0 ' B “ l Rccen " " <*w officer airachca to any 
indirect!), by bLfl fttc I'll™""" e,,l ' er “ 

ceeiny ,n . h ' 1 " pinn ' r ■« «• solicitor m any pro- 

Com! V.J ,1 *£'£ „ 0r ™ *"> pcoscciitton o! , debtor by order o) the 
oRce d ° CS 50 JCt he sha,i ** Ilab,e ,0 be dismissed from 


s “ direct the right ot any 
eighteen ™'"' y B, ' h i>y °' A "S“' 

derk or wni«*r d f », fih h 10 act as sol,ClIQr b y himself his 
Bankruptcy Act l6C9 ,hC ' Mem perm,Ue ‘ 1 by secnon si*»y nine of the 


Orders and Harrjnfs o/ Court 

I. Any order made b> a Court having jurisdiction in bankruptcy 
- . ,n England under the Act or any enactment 

of L o1 ° ,dc, » repea,ed b > this Act shall be enforced in 

U ai! «j Kmgdom ° U8h ° Ut 500,110(1 and ,reland ,n ,Ji e Courts having 
jurisdiction in bankruptcy in those parts of 
manner m n ,he Um,cd Kingdom respectively in the same 

hereby re S l * re * pec,s as ,f the order had been made by the Court 
Court ha quire “ 10 cnforCc it and in like manner any order made by a 
England ancf ,unsdlcIlon 10 bankruptcy in Scotland shall be enforced in 
, 100 . Ireland and any order made by a Court having junsdic- 

hy the C ln * njplcy ,n ,re, and shall be enforced in England and Scotland 
°f the ij 0UrtS respectively having jurisdiction in bankruptcy in the part 
and j D,ied Kingdom where the orders may require to be enforced 
hy th r* same manner in all respects as if the order had been made 
nan 8 ° Urt required to enforce it in a case of bankruptcy within its 
0ftn Jurisdiction 


22 The High Court the County Courts the Courts having 
P jurisdiction in bankruptcy in Scotland and 

lo ea ^‘ be auxiliary Ireland and every British Court elsewhere 
c a> " er having jurisdiction in bankruptcy or insolvency 

sha j. and the officers of those Courts respectively 

0 j . erally act in aid of and be auxiliary to each other in all matters 
attoth rUptCy 80(1 an order °I ,be Court seeking aid with a request to 
j.. er °I the said Courts shall be deemed sufficient to enable the 
. 0r Court to exercise in regard to the matters directed by the order 
c jurisdiction as either the Court which made the request or the 
W to which the request is made could exercise in regard to similar 
a mrs within their respective jurisdictions 
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123. (/) Any warrant of a Court having jurisdiction in bankruptcy 

m England may be enforced in Scotland, 
Warrants of bankruptcy Ireland, the Isle of Man, the Channel Islands, 
Courts and elsewhere in His Majesty’s dominions, 

in the same manner and subject to the same 
privileges in and subject to which a warrant issued by any justice of 
the peace against a person for an indictable olfence against the laws ol 
England, may be executed in those parts of His Majesty s dominions 
respectively, in pursuance of the Acts of Parliament in that behalf 

(2) A search warrant issued by a Court having jurisdiction in 
bankruptcy for the discovery of any property of a debtor may be executed 
in manner prescribed or in the same manner and subject to the same 
privileges in and subject to which a search warrant for property supposed 
to be stolen may be executed according to law 

124. Where the Court commits any person to prison, the com- 

mitment may be to such convenient prison 
Commitment to prison as the Court thinks expedient, and, if the 
gaoler of any prison refuses to receive any 
prisoner so committed, he shall be liable for every such refusal to a 
fine not exceeding one hundred pounds 


PART VI 

Supplemental Provisions 
Application of Act 

125. (/) Every married woman who earned on a trade or business 

whether separately from her husband or not, 

Mamed woman shall be subject to the bankruptcy laws as 

if she were a feme sole 

(2) Where a married woman carries on a trade or business and a 
final judgment or order for any amount has been obtained against her, 
whether or not expressed to be payable out of her separate property, that 
judgment or order shall be available for bankruptcy proceedings against 
her by a bankruptcy notice as though she were personally bound to pay 
the judgment debt or sum ordered to be paid 

TZT». A receiving order s'tiafl not oe made against jmy vurptfwftiw. 

or against any partnership or association or 
Exclusion of companies company registered under the Companies 
8 Edw 7 c 69 (Consolidation) Act 1908, or any enactment 

repealed by that Act 

127. Subject to such modifications as may be made by general 
rules under this Act, the provisions of this 
Application to limited Act shall apply to limited partnerships m hke 
partnerships manner as if limited partnerships were ordi* 

nary partnerships, and, on all the general 
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partners of a 1 m ted partnersh p be ng adjudged bankrupt the assets of 
the I m ted partner h p shall \est n the trustee 

128 I* a person ha\ ng pm lege of Pari ament comm ts an act 

of bankrupts he mav be dealt w h under 
Pn lege of Pari ament th s act in I ke manner as if he had not such 
pr 1 lege 

129 ^here a petit on « pre en ed b or a e a nst a debtor f the 

Court s sat sfed bv affidav t or otherw se or 

Appl cat on of Act n the Offic al Rece xer reports to the Court 
ca e of tmall t ates tha the pronertv of the debtor s not 1 kel 

to exceed n \alue three hundred pounds the 
Court ma> make an order that he deb or s estate be adm n stered n a 

summarj manner and thereup n the prox ons f h s Act shall be 

*ub ect to the (ollou ng mod I ci n« 

(rt II the debtor ad ud ed bank upt the Offic al Rece ver shall 
be the ru tee n the binkrup c 

( 1 There ha I be n comm t ee I n«pec on but the Official 
Recexer ma d w h tie perms on of he Board of 
Trade all h ng wh ch m be dnn h the t ustee w h 
the perm ss on o the c mm ee n pec n 
(1 *1 Such o he m d ficat n ma be made n the pro s ons of th s 
Act a ma be prescr bed b gener I rules w th tie v ew of 

sax n e pense and s mp n,. pr cedure but noth ng n 

th ect n sha perm t he mod l cat on of the pro\ s ons 
of th Act rela n" to he e am ml on or d scharge of the 
deb or 

Prov ded that he cred r ma n an t me b pec a resolu on 
resul e tha some person o her han the Offic al Rece \er be appo nted 
trustee n the bankruptc and thereupon he bankrupic shall proceed 
2s f an order for summar adm n s rat n had not been made 

130 (I) An\ cred tor of a deceased deb r whose debt w ud 

ha e been uff c ent o upp r a b nkruptc> 
pet I on aga nst the debtor had I e been a 
ma presen o the Cour a pet on n the 
prescr bed form pra ng for an rder f r he 
adm n st at n I lie Mae he d d 
debtor accord ng I e law f bankrup c 

I’ Upon the pre cr bed n cc b n g n II p nj 

represent tee of the d ceased deh or h C ur n n he p h j 
manner up n proof 1 e pet ner s deb un s he C u d 

hat there s j rea on ble probab t tl j he es 1 I h su I n f r 

•he pa>men of the debts ow n b t! d cea ed m le n J f r h 

adm n strat on n bankrupic f he d a J d b 4 

upon cause shown d sm ss the pet t n w I or w h u s 

(3| A pet ton for adm n rat on under I sec n II t be 
presen ed to the Court after proceed n 1 a been c en d n an> 
Court of |u«t ce for the adm n strji nufih dt d J b r j 


Ad/n n stra 
tuptcy of , 
ton dj ng 


on n bank 
ntolvenl 
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estate, but that the Court may when satisfied that the estate is is 
sufficient to pay its debts, transfer the proceedings to the Court extras rg 
jurisdiction m bankruptcy, and thereupon the last mentioned Court mav, 
in the prescribed manner, make an order for the administration of fie 
estate of the deceased debtor, and the like consequences shall ensue ss 
under an administration order make on the petition of a creditor 

(■/) Upon an order being made for the administration of a deceased 
debtors estate, the property of the debtor shall \est in the 0*aal 
Receiver of the Court, as trustee thereof, and he shall forthwith proceed 
to realise and distribute it in accordance with the provisions of this Act 

Provided that the creditors shall have the same powers as to 
appointment of trustees and committees of inspection as they have in 
other cases where the estate of a debtor is being administered or dealt 
with in bankruptcy and the provisions of this Act, relating to trustees 
and committees of inspection, shall apply to trustees and committees of 
inspection appointed under the power so conferred 

If no committee of inspection is appointed, any act or thing or any 
•direction or permision which might have been done or given by a com- 
mittee of inspection m3y be done or given by the Board of Trade 

(5) With the modifications hereinafter mentioned, all the provision* 
of Part II of this Act (relating to the administration of the propert> of 
a bankrupt) and, subject to any modification that may be made therein 
b> general rules under sub-section eleven of this section, the following 
provisions, namely section twenty five of this Act (which relates to m 
quirics as to the debtor s conduct, dealings, and propert)); section eighty- 
three of this Act (which relates to the costs of trustees, managers, and 
other persons), section one hundred and tuent) nine of this Act (which 
relates to the summary administration of small estates) and sub-section 
four of section ninety three of this Act so far as it relates to the effect 
of the release of Official Receivers, shall, so far as the same are appli- 
cable, apply to the case of an administration order under this section in 
like manner as to an order of adjudication under this Act, and sub- 
section one of section thirty five of this Act shall apply as if for the 
reference to an order of adjudication there were substituted a reference 
to an administration order under this section 

(6) In the administration of the properly of the deceased debtor 
under an order of administration, the Offiaal Receiver or trustee shall 
have regard to any claim by the legal personal representative of the 
deceased debtor to payment of the proper funeral and testamentary 
expenses incurred by him in and about the debtor’s estate, and suJi 
claims shall be deemed a preferential debt under the order, and shall, 
notwithstanding anything to the contrary in the provisions of th s Act 
relating to the priority of other debts, be payable in full, out of the 
debtor’s estate, in priority to all other debts 

(71 If, on the administration of a deceased debtor s estate, any surplus 
remains in the hands of the Official Receiver or trustee, after payment 
in full of all ihe debts due from the debtor, together with the costs of 
the aim nlstration and interest as provided by this Act in case of 
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bankruptcy, such surplus shall be paid over to the legal personal repre- 
sedative before the date of the order for being dealt with in such other 
manner as may be prescribed 

(S) Notice to the legal personal representative of a deceased debtor 
of the presentation by a creditor of a petition under this section shall, 
in the event of an order for administration being made thereon, be 
deemed to be equivalent to notice of an act of bankruptcy, and after such 
notice no payment or transfer of property made by the legal personal 
representative shall operate as a discharge to him as between himself 
and the OPic,al Receiver or trustee, save as aforesaid nothing in this 
section shall invalidate any payment made or any act or thing done m 
good faith by the legal persona! representative before the date of the 
order for administration 

(9) A petition for the administration of the estate of a deceased debtor 
under this section may be presented by the legal personal repre- 
sentative of the debtor and, where a petition is so presented by such a 
representative, this section shall apply subject to such modifications as 
may be prescribed by general rules made under sub-section eleven of 
this section 

(JO) Unless the context otherwise requires Court , in this section, 
means the Court within the jurisdiction of which the debtor resided or 
earned on business for the greater pari of the six months immediately 
prior to his decease, creditor means one or more creditors qualified 
to present a bankruptcy petition as in this Act provided 

(JJ) General rules for caryinrg into effect the provisions of this 
section may be made in the same manner and to ihe like effect and extent 
as in bankruptcy 

131. (/) The enactments set out in the Fourth Schedule to this 

Act and re-enacted in the manner therein 
Outstanding bankrupt appearing, shall apply as respects debtors who 

under eailiei enact have been adjudged bankrupt or whose affairs 
mentf have been liquidated by arrangement under the 

Bankruptcy Act, 1869 or any previous Bank- 
ruptcy Act, and as respects proceedings under any such Act outstanding 
at the commencement of this Act 

(2) Save as aforesaid nothing in this Act shall affect such proceedings 
aforesaid, but they shall continue, and the provisions of the Bankruptcy 
Act, 1869, or any previous Bankruptcy Acts and any rules, orders and 
tables of fees made thereunder which were applicable to the case im 
mediately before the commencement of this Aci shall continue to apply 
thereto as if this Act had not been passed 

General Rules 

132. (J) The Lord Chancellor may, with the concurrence of the 

President of the Board of Trade make 
Power to make e eneta ' general rules for carrying into effect the 
,u le» objects of this Act 
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Provided that the general rules so made shall not extend the juris- 
diction of the Court 

( 2 ) AH general rules made under this section shall be laid before 
Parliament within three weeks after they are made if Parliament is then 
sitting, and, if Parliament is not then sitting, within three weeks after 
the beginning of the then next session of Parliament, and shall be 
judicially noticed, and shall have effect as if enacted by this Act 

Fees, Salaries, Expenditure, and Returns 

133. (f) The Lord Chancellor may, with the sanction of the 

Treasury, prescribe a scale of fees and per- 
Fees and remneration centages to be charged for or in respect of 
proceedings under this Act; and the Treasury 
shall direct by whom and in what manner they are to be collected and 
accounted for, and to what account they shall be paid 

(2) The Board of Trade, with the concurrence of the Treasury, shall 
direct whether any and what remuneration is to be allowed to any officer 
of, or person attached to, the Board of Trade, performing any duties 
under this Act, and may vary, increase, or diminish such remuneration, 
as they may think fit 

134. The Lord Chancellor, with the concurrence of the Treasury, 

shall direct whether any and what remunera- 
Judicial salaries, &c tioo is to be allowed to any person (other than 
an officer of the Board of Trade) performing 
any duties under this Act, and may vary, increase, or diminish such 
remuneration, as he may think fit 

135. (Repealed by 16 & 17 Geo 5 , c 9 ) 

136. The registrars and other officers of the Courts acting in 

bankruptcy shall make to the Board of Trade 
Returns by bankruptcy such returns of the business of their respective 
officers Courts and offices, at such times and in 

such manner and form as may be prescribed, 
and from such returns the Board of Trade shall cause books to be pre- 
pared which shall, under the regulations of the Board, be open for public 
information and searches 

The Board of Trade shall also cause a general annual report of all 
matters. Judicial and financial, within this Act, to be prepared and laid 
before both Houses of Parliament 


Endcnce 

137. (f) A copy of the London Gazette containing any notice 
r , inserted therein in pursuance of this Act, shall 

aze e o cvi ence cvl( j ence 0 j ,j, e f acts S (ated in the notice 

(2) The production of a copy of the London Gazette containing an) 
notice of a Receiving Order, or of an order adjudging a debtor bankrupt, 
shall be conclusive evidence in all legal proceedings of the order hating 
been duly made, and of its date 
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138. (I) A minute of proceedings at a meeting of creditors under 

_ , this Act, signed at the same or the next 

ingJ v,d *" ce ensuing meeting, by a person describing 

creditors ne * ° himself as, or appearing to be, chairman of 

the meeting 3t which the minute is signed, 
shall be received in evidence without further proof 

(2) Until the contrary is prosed, every meeting of creditors m 
respect of its proceedings whereof a minute has been so signed shall be 
deemed to haie been duly comened and held, and all resolutions passed 
or proceedings had thereat to have been duly passed or had 

139. Any petition or copy of a petition in bankruptcy, any order or 

certificate or copy of an order or certificate 
Eudence of proceed made by any Court having jurisdiction in 

ing» m bankruptcy bankruptcy, any instrument or copy of an 

instrument, affidavit, or document made or 
used in the course of any bankruptcy proceedings or other proceedings 
had under this Act, shall, if it appears to be sealed with the seal of 
any Court having jurisdiction in bankruptcy, or purports to be signed 
by any Judge thereof, or is certified as a true copy by any registrar 
thereof, be receivable in evidence iq all legal proceedings whatever 

140. Subject to general rules, any affidavit to be used m a Bank- 

ruptcy Court may be sworn before any person 
Sweanug of afidawu authorised to administer oaths in the High 

Court, or in the Court of Chancery of the 

County palatine of Lancaster, or before any registrar of a Bankruptcy 
Court, or before any officer of a Bankruptcy Court authorised in writing 
in that behalf by the Judge of the Court or before a justice of the 
peace for the county or place where it is sworn, or, in the case of a 
person residing in Scotland or in Ireland, before a Judge ordinary, magis- 
trate, or justice of the peace, or, in the case of a person who is out of 
the United Kingdom, before a magistrate or justice of the peace or other 
person qualified to administer oaths in the country where he resides (he 
being certified to be a magistrate or justice of the peace or qualified 
as aforesaid, by a British minister or British Consul or by a notary public) 

141. In the case of the death of the debtor or his wife, or of 

a witness whose evidence has been received 
Death of debtor or by any Court m any proceeding under this 
witness Act, the deposition of the person so deceased 

purporting to be sealed with the seal of the 
Court, or a copy thereof purporting to be so sealed, shall be admitted as 
evidence of the matters therein deposed to 

142. Every Courj having jurisdiction in bankruptcy under this Act 

shall have a seal describing the Court in such 
Bankruptcy Court » to manner as mav be directed by order of the 
have seals Lord Chancellor, and judicial notice shall be 

taken of the seal and of the signature of the 
Judge or registrar of any such Court, in all legal proceedings 
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143. A certificate of the Board of Trade that a person has been 
Certificate of appoint appointed trustee under this Act shall be 

ment of trustee conclusive evidence of his appointment 

144. (/} All documents purporting to be orders or certificates 

made or issued by the Board of Trade,' and 
Proceedings of Board to be sealed with the seal of the Board, or 
of Trade to be signed by a secretary or assistant 

secretary of the Board, or any person autho* 
rised in that behalf by the President of the Board, shall be received ifl 
evidence, and deemed to be such orders or certificates without further 
proof unless the contrary is shown 

(2) A certificate signed by the President of the Board of Trade that 
any order made, certificate issued, or act done, is the order, certificate, 
or act of the Board of Trade shall be conclusive evidence of the fact 
so certified 


Miscellaneous 

145. (/) Where by this Act any limited time from of after any 

date or event is appointed or allowed for the 
Computation of time doing of any act or the taking of any pro- 
ceeding, then in the computation of that 
limited time the same shall be taken as exclusive of the day of that 
date or of the happening of that event, and as commencing at the begin- 
ning of the next following day, and the act or proceeding shall be done 
or taken at latest on the last day of that limited time as so computed, 
unless the last day is a Sunday, Christmas Day, Good Friday, or Monday 
or Tuesday in Easter Week or a day appointed for public fast, humilia 
tion or thanksgiving or a day on which the Court does not sit, in 
which case any act or proceeding shall be considered as done or taken 
m due time if it is done or taken on the next day afterwards which 
is not one of the days in this section specified 

( 2 ) Where by this Act any act or proceeding is directed to be done 
or taken on a certain day then, if that day happens to be one of the 
days in this section specified the act or proceeding shall be considered 
as done or taken in due time if it Is done or taken on the next day 
afterwards which is not one of the days irt this section specified 

146. All notices and other documents for the service of which 

no special mode is directed may be sent by 
Service of notice* post to the last known address of the person 
to be served therewith 

147. (f) No proceeding m bankruptcy shall be invalidated by any 

formal detect or by any irregularity, unless 
Forma] defect not to the Court before which an objection Is made 
invalidate proceeding* to the proceeding is of opinion that substantial 
Injustice has been caused by the defect or 
irregularity and that the injustice cannot be remedied by any order of 
that Court 
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(’) No defect or irregularity in the appointment or election of a 
receiver, trustee, or member of a committee of inspection shall vitiate 
an) act done b> him in good faith 

1*18. Ever) deed, coave>ance, assignment, surrender, admission 
or other assurance relating solely to freehold. 
Exemption of deed*, leasehold, cop> hold or customary property, or 
&e. from lump duty to an) mortgage charge or other incumbrance 
on, or any estate, right or interest m, any 
real or personal property which is pan of the estate of any bankrupt, 
and which, after the execution of the deed, conveyance, assignment, 
Surrender admission or other assurance either at law or in equity, is 
or remains the estate of the bankrupt or of the trustee under the 
bankrupt), and every power of attorney proxy paper, writ, order, 
certifica e, affidavit, bond or other instrument or writing relating solely 
fo the property of any bankrupt, or to any proceeding under any 
bankruptcy, shall be exempt from stamp duty, except in respect of fees 
hnder this Act 

149. For all or any of the purposes of this Act, a corporation 

may act by any of its officers authorised in 
. that behalf under the seal of the corporation, 

P«ita«* B k corporauon*. a firm may act by any of its members, and 

1 1 a lunatic may act by his committee or curator 

bonis 

150. </) Where in any Act instrument, or proceeding, passed, 

executed, or taken before the commencement 
Construction of Act* of ,hlS Act> rnentl0n ls made of a commission 

•mentioning comminion of bankruptcy or flat in bankruptcy the same 

of bankruptcy, &c shall be construed, with reference to the 

proceedings under a bankruptcy petition, as 
•f a commission of or a fiat in bankruptcy had been actually issued at 
the n me 0 j ^ -presentation of such petition 

(2) Where by any Act or instrument reference is made to the 
Bankruptcy Act, 1869, or to any enactment repealed by this Act, that 
Act or instrument shall, unless the context otherwise requires, be 
construed and have effect as if this Act or the corresponding provision 
(if any) of this Act were therein referred to 

151. Save as provided 10 this Act, the provisions of this Act 
relating to the remedies against the property 
o! a debtor, the priorities of debts, the effect 
of a composition or scheme of arrangement, 
and the effect of a discharge shall bind the 
Crown 

152- Nothing in this Act shall take 
away or affect any right of audience that any 
person may have had at the commencement 
of this Act 


Certain provision* to 
bind Crown 


Saving for existing 
••thu of audience 



?o8 


THE PROVINCIAL INSOLVENCY ACT 


[Arp H. 


Unclaimed Funds or Dividends 

153. (/) Where the trustees, under any bankruptcy composition 

or scheme, pursuant to this Act or any enact- 

Ui.cu.nud ...d u»d, s me « rc P ealed ”y Ih > s has under h,s 
tnbuted dividends or control any unclaimed dividend which has 
funds under this and remained unclaimed for more than six months, 
former Acts or w here, after making a final dividend, he 

has in his hands or under his control any 
unclaimed or undistributed money arising from the property of the debtor, 
he shall forthwith pay it to the Bankruptcy Estates Account at the Bank 
of England The Board of Trade shall furnish him with a certificate 
of receipt of the money so paid, which shall be an effectual discharge 
to him in respect thereof 

(2) Where any unclaimed or undistributed funds or dividends m the 
hands or under the control of any trustee or other person empowered 
to collect, recei\e, or distribute any funds or dividends under any Act 
of Parliament mentioned in the Fifth Schedule to this Act, or any 
petition, resolution, deed or other proceeding under or in pursuance of 
any such Act, have remained or remain unclaimed or undistributed for 
six months after they became claimable or distributable, or in any other 
case for two years after the receipt thereof by such trustee or other 
person, it shall be the duty of such trustee or other person forthwith 
to pay them to the Bankruptcy Estates Account at the Bank of England 
The Board of Trade shall furnish the trustee or other person with a 
certificate of receipt of the money so paid, which shall be an effectual 
discharge to him in respect thereof ' 

The Board of Trade may at any time order any such trustee or other 
person to submit to them an account verified by affidavit of the sums 
received and paid by him under or in pursuance of any such petition, 
resolution deed or other proceeding as aforesaid, and may direct and 
enforce an audit of the account 

The Board of Trade with the concurrence of the Treasury, may 
from time to time appoint a person to collect and get in all such 
unclaimed or distributed funds or dividends, and for the purposes of this 
section any court having jurisdiction in bankruptcy shall have and, at 
the instance of the person so appointed or of the Board of Trade, may 
exercise, all the powers conferred by this Act with respect to the dis- 
covery and realisation of the property of a debtor, and the provisions 
of Part I of this Act with respect thereto shall, with any necessary 
modifications, apply to proceedings under this section 

(•?) The provisions of this section shall not, except as expressly 
declared herein deprive any person of any larger or other right or 
remedy to which he may be entitled against such trustee or other person 

(4) Any person claiming to be entitled to any moneys paid into the 
Bankruptcy Estates Account, pursuant to this section, may apply to the 
Board of Trade for pajmern to him of the same, and the Board of Trade, 
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oi satisfied that the person claiming ts entitled, shall make an order for 
the pa) meat to such person ol the sum due 

Any person dissatisfied with the decision of the Board of Trade in 
«spect of his claim may appeal to the High Court 


PART VII 

Baskrcptcy Offences 

154, (I) Any person who has been adjudged bankrupt or in 

respect of whose estate a Receiving order 
fraudulent debtor* has been made shall in each of the cases 
follow mg be guilty o! a misdemeanour 
(a) If he does not to the best of his knowledge and belief fully 
and truly discover to the trustee all his property, real and 
personal, and how and to whom and for what consideration 
and when he disposed of any part thereof, except such part 
as has been disposed of in the ordinary way of his trade 
lif any) or laid out m the ordinary expense of his family, 
unless he proves that he had no intent to defraud, 

<1>) If he does not deliver up to the trustee, or as he directs, all 
such part of his real and personal property as is in his 
custody or under his control, and which he is required by 
law to deliver up, unless he proves that he had no intent 
to defraud, 

<c) If he does not deliver up to the trustee, or as he directs, all 
books, documents, papers, and writings in his custody or 
under his control relating to his property or affairs, unless 
he proves that he had no intent to defraud , 

id) If, after the presentation of a bankruptcy petition by or against 

him or within (twelve) months next before such presenta- 
tion, he conceals any part of his properly to the value of 
ten pounds or upwards or conceals any debt due to or 
from him unless he proves that he had no intent to defraud 

ie) If, after the presentation of a bankruptcy petition by or against 

him or within (twelve) months next before such presenta- 
tion he fraudulently removes any part of his property to 
the value of ten pounds or upwards 
(/) If he make any material omission m any statement relating 
to his affairs unless he proves that he had no intent to 
defraud 

(g) If knowing or believing that a false debt has been proved by 
any person under the banknptcy he fails for the period 
of a month to inform the trusiee thereof 
(ft) If. after the presentation of a bankruptcy petition by or agamst 
him, he prevents the production of any book, document. 
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Unclaimed Funds or Dividends 

153. ( l ) Where the trustees, under any bankruptcy composition 

or scheme, pursuant to this Act or any enact- 
ment repealed by this Act, has under his 
control any unclaimed dividend which has 
remained unclaimed for more than six months, 
or where, after making a final dividend, he 
has in his hands or under his control any 
unclaimed or undistributed money arising from the property of the debtor, 
he shall forthwith pay it to the Bankruptcy Estates Account at the Bank 
of England The Board of Trade shall furnish him with a certificate 
of receipt of the money so paid, which shall be an effectual discharge 
to him in respect thereof 


Unclaimed and undis 
tnbuted dividends or 
funds under this and 
former Acta 


(2) Where any unclaimed or undistributed funds or dividends in the 
hands or under the control of any trustee or other person empowered 
to collect, receive, or distribute any funds or dividends under any Act 
of Parliament mentioned in the Fifth Schedule to this Act, or any 
petition, resolution, deed or other proceeding under or m pursuance of 
any such Act, have remained or remain unclaimed or undistributed for 
six months after they became claimable or distributable, or in any other 
case for two years after the receipt thereof by such trustee or other 
person, it shall be the duty of such trustee or other person forthwith 
to pay them to the Bankruptcy Estates Account at the Bank of England 
The Board of Trade shall furnish the trustee or other person with a 
certificate of receipt of the money so paid, which shall be an effectual 
discharge to him in respect thereof 

The Board of Trade may at any time order any such trustee or other 
person to submit to them an account verified by affidavit of the sums 
received and paid by him under or in pursuance of any such petition, 
resolution deed, or other proceeding as aforesaid, and may direct and 
enforce an audit of the account 

The Board of Trade, with the concurrence of the Treasury, may 
from time to time appoint a person to collect and get in all such 
unclaimed or distributed funds or dividends, and for the purposes of this 
section any court having jurisdiction in bankruptcy shall have and, at 
the instance of the person so appointed or of the Board of Trade, may 
exercise all the powers conferred by this Act with respect to the dis- 
covery and realisation of the property of a debtor, and the provisions 
of Part I of this Act with respect thereto shall, with any necessary 
modifications, apply to proceedings under this section 


A , <J) P rou * ,ons of *his section shall not, except as expressly 
i“ , f5 cd t he ” ,n . , depme an Y person of any larger or other right or 
remedy to which he may be entitled against such trustee or other person 

n™ r^ r ?° n farming to be entitled to any moneys paid Into the 
RmrH nt ^ ccoum pursuant to this section, may apply to the 

c or P a > ment to him of the same, and the Board of Trade, 
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if sa..s£ed that the person chiming is entitled, shall make an order for 
payment to sjch person of the s am due 

An) person iss^tisficd with the decision of the Board of Trade in 
respect of h s claim nu> appeal to the High Court 


PART VII 

BjlvkrlptCy Offences 

154. <>> Anj person who has been adjudged bankrupt or m 

respect of whose estate a Receiving order 
fiaurfuftnt debtor. has been made shall m each of the cases 
following be guilty of a misdemeanour 
(a) If he does not to the best of his knowledge and belief fully 
And truly discover to the trustee all his property, real and 
Personal and how and to whom and for what consideration 
and when he deposed of any part thereof, except such part 
as has been disposed of in the ordinary way 0! his trade 
(if anv» or laid out in the ordinary expense of his family, 
unless he proves that ‘te had no intent to defraud, 

<b) If he does not deliver up to the trustee, or as he directs, all 
such part of his real and personal property as is in his 
custody or under his control and which he is required by 
law to deliver up, unless he proves that he had no intent 
to defraud, 

<c) If he does not deliver up to the trustee, or as he directs, all 
books, documents, papers, and writings in his custody or 
under his control relating to his property or affairs, unless 
he proves that he had no intent to defraud , 

<<A If, after the presentation of a bankruptcy petition by or against 
him or within (twelve) months next before such presenta- 
tion, he conceals any part of his property to the value of 
ten pounds or upwards or conceals any debt due to or 
from him unless he proves that he had no intent to defraud , 

<e) If after the presentation of a bankruptcy petition by or against 
him or within (twelve) months next before such presenta- 
tion he fraudulently removes any part ot his property to 
the value of ten pounds or upwards 
(/) If he make any materia) omission 1 n any statement relating 
to his affairs unless he proves that he had no Intent to 
defraud 

<g) If knowing or believing that a false debt has been proved by 
any person under the bankruptcy he fails for the period 
of a month to inform the trustee thereof / 

<h) If after the presentation of a bankruptcy petition by or against * 
him he prevents the production ot any book, documeui 
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paper, or writing affecting or relating to his property or 
affairs, unless he proves that he had no intent to conceal 
the state of his affairs or to defeat the law, 

(0 If, after the presentation of a bankruptcy petition by or against 
him, or within {twelve) months next before such presenta- 
tion, he conceals, destroys, mutilates, or falsifies, or is 
privy to the concealment, destruction, mutilation or falsi- 
fication of any book or document affecting or relating to 
his property or affairs, unless he proves that he had no 
intent to conceal the state of his affairs or to defeat the law , 
(/) If, after the presentation of a bankruptcy petition by or 
against him, or within (twelve) months next before such 
presentation, he makes or is privy to the making of any 
false entry in any book or document affecting or relating 
to his property or affairs, unless he proves that he had no 
intent to conceal the state of his affairs or to defeat the law , 
(A) If, after the presentation of a bankruptcy petition by or 
against him, or within (twelve) months next before such 
presentation, he fraudulently parts with, alters, or makes 
any omission in, or is privy to the fraudulently parting with, 
altering, or making any omission in, any document affecting 
or relating to his property or affairs, 

(f) If, after the presentation of a bankruptcy petition by or against 
him, or at any meeting of his creditors within (twelve) 
months next before such presentation, he attempts to account 
for any part of his property by fictitious losses or expenses, 

( m ) If, within (twelve) months next before the presentauon of a 

bankruptcy petition by or against him, or, in the case of a 
Receiving order made under section one hundred and seven 
of this Act, before the date of the order, or after the pre- 
sentation of a bankruptcy petition and before the making 
of a Receiving order, he, by any false representation or 
other fraud, has obtained any property on credit and has 
not paid for the same, 

(n) If, within (twelve) months next before the presentation of a 

bankruptcy petition by or against him or, in the case of a 
Receiving order made under section one hundred and seven 
of this Act, before the date of the order or after the pre- 
sentation of a bankruptcy petition and before the making 
of a Receiving order, he obtains under the false pretence 
of carrying on business and, if a trader, of dealing In the 
ordinary way of his trade, any property on credit and has 
not paid for the same, unless he proves that he had no 
intent to defrauu , 

(o) If within (twelve) months next before the presentation of a 

bankruptcy petition by or against him, or, in the case of a 
Receiving order made under section one hundred and seven 



Aw. H.] 


TUG BANKRUPTCY ACT, 1914 


7 II 


of this Act, before the date of the order, or after the 
presentation of a bankruptcy petition and before the making 
of a Receiving order he pawns, pledges, or disposes of any 
property which he has obtained on credit and has not paid 
for, unless, in the ca«e of a trader, such pawning, pledging, 
or disposing is in the ordirarj way of ft is trade, and unless 
m any case he proves that he had no intent to defraud 

( р ) If he is guilty of any false representation or other fraud for 

the purpose of obtaining the consent of his creditors or 
any of them to an agreement with reference to his affairs 
or to his bankruptcy 

For the purpose of this section the expression trustee means the 
Official Receiver of the debtors estate or trustee administering hts estate 
for the benefit of hts creditors 

( 2 ) Any person guilty of a misdemeanour in the cases mentioned 
respectively in paragraphs (m) in) and (o) of the last foregoing 
'mbsection shall be liable on conviction on indictment to penal servitude 
for any term not exceeding five years or on summary conviction to 
imprisonment for a term not exceeding twelve months 

(o) Where any person pawns pledges or disposes of any property in 
circumstances which amount co a misdemeanour under paragraph (p) of 
subsection 1 of this section every person who takes in pawn or pledge 
or otherwise receives the property knowing it to be pawned pledged or 
disposed of in such circumstances as aforesaid shall be guilty of a mis- 
demeanour and on conviction thereof liable to be punished in the same 
way as if he had received the property knowing it to have been obtained 
id Circumstances amounting to a misdemeanour ) 

Undischarged bank 155 . Where an undischarged bankrupt- 

nipt obtaining credit 

fa) either alone or jointly with any other person obtains credit to 
the extent of ten pounds or upwards from any person without 
informing that person that he is an undischarged bankrupt 
or 

(ft) engages m any trade or business under a name other than 
that under which he was adjudicated bankrupt without 
disclosing to all persons with whom he enters into any 
business transaction the name under which he was ad 
ludicited bankrupt 

he shall be guilty of a misdemeanour 

156. If any person who nas been adiudged bankrupt or in respect 
of whose estate a Receiving Order has been made — 

(<j) in incurring any debt or liabilitv has obtained credit under 
false pretence or by means of any other fraud 
(ft) with intent to defraud his creditors or any of them has made 
or caused to be made any gift or transfer of or charge on 
his property 

(с) with intent to defraud his creditors has concealed or removed 

any part of h»s property since or withm two months before. 
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the date of any unsatisfied judgment or order for payment 
of money obtained against him, 
he shall be guilty c' a misdemeanour 

( B A 1926, s 6 For the removal of doubts it is hereby 
declared that if any person who has been adjudged bankrupt or tn 
respect of whose estate a Receiving Order has been made, has with 
intent to defraud his creditors or any of them caused or connived at the 
levying of any execution against his property he shall for the purposes 
of paragraph (b) of section one hundred and fifty six of the principal Act 
be deemed to have made a transfer of or charge on his property, and 
shall accordingly be guilty of a misdemeanour ) 

157. (J) Any person who has been adjudged bankrupt, or in respect 
of whose estate a Receiving order has been 
Bankrupt guilty pf made, shall be guilty or a misdemeanour, if, 
gambling &c having been engaged in any trade or business 

and having outstanding at the date of the 
Receiving Order any debts contracted in the course and for the purposes 
of such trade or business — 

(a) he has, within two years prior to the presentation of the 
bankruptcy petition, materially contributed to or increased 
the extent of his insolvency by gambling, or by rash and 
hazardous speculations, and such gambling or speculations 
are unconnected with his trade or business, or 
(f>) he has, between the date of the presentation of the petition 
and the date of the Receiving Order, lost any part of his 
estate by such gambling or rash and hazardous speculations 
as aforesaid or 

(c) on being required by the Official Receiver at any time, or in 
the course of his public examination by the Court, to 
account for the loss of any substantial part of his estate 
incurred within a period of a year next preceding the date 
of the presentation of the bankruptcy petition, or between 
that date and the date of the Receiving Order he fails to 
give a satisfactory explanation of the manner m which such 
loss was incurred 

Provided that in determining for the purposes of this section whether 
any speculations were rash and hazardous, the financial position of the 
accused person at the time when he entered into the speculations shall 
be taken into consideration 

(2) A prosecution shall not be instituted against any person under 
this section except by order of the Court, nor where the Receiving 
Order in the bankruptcy is made within two years from the first day 
of April nineteen hundred and fourteen 

(J) Where a Receiving Order is against a person under section 
one hundred and seven of this Act, this section shall apply as if f° f 
references to the presentanon of a petition there were substituted refer- 
ences to the making of the Receiving order 
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158. (f) If any person who has on any previous occasion been 
c . adjudged bankrupt or made a composition or 

keep” proper »«ounu *° 2 3 4 5 "angemcnt with his creditors is adjudged 
bankrupt, or 1/ a Receding order is made in 
respect of his estate, he shall be guilty of a misdemeanour, if, having 
during the whole or any part of the two years immediately preceding 
- the date of ike presentation ol the bankruptcy petition been engaged 
in any trade or business, he has not kept proper books of account 
throughout those two years or such part thereof as aforesaid, and, if so 
engaged at the date of presentation of the petition thereafter, whilst so 
engaged up to the date of the Receiving order or has not preserved all 
books of account so kept 

Provided that a person who has not kept or has not preserved such 
books of account shall not be convicted of an offence under this section 
“ k' s unsecured liabilities at the date of the Receiving order did not 
exceed one hundred pounds or if he proves that in the circumstances 
m which he traded or carried on business the omission was honest and 
excusable 

(2) A prosecution shall not be instituted against any person under 
this section except by order of the Court nor where the Receiving order 
m the bankruptcy is made within two years from the first day of April 
nineteen hundred and fourteen 

(2) For the purposes of this section, a person shall be deemed not 
to have kept proper books of account if he has not kept such books or 

accounts as are necessary to exhibit or explain his transactions and 
financial position in his trade or business including a book or books 
containing entries from day to day in sufficient detail of all cash 
received and cash paid and where the trade or business has involved 
dealings in goods also accounts of all goods sold and purchased, and 
statements of annual stocktakings 

(4) Paragraphs 9 10 and 11 of section one hundred and fiftyfour 
of this Act (which relate to the destruction mutilation and falsification 
and other fraudulent dealing with books and documents) shall in their 
application to such books as aforesaid have effect as if two years next 
before the presentation of the bankruptcy petition were substituted for 
the time mentioned in those paragraphs as the time prior to the pre 
sentation within which the acts or omissions specified in those para 
graphs constitute an offence 

(5) Where a Receiving order is made against a person under section 
■one hundred and seven of this Act this section shall apply as if for 
references to the presentation of a petition there were substituted refer 
ences to the making of the Receiv ng order 

(B A 1920 s 7 As from the expiration of a period of two 
years (a) after the commencement of this Act section one hundred and 
fifty eght of the prmcpal Act (which relates to the failure of bankru 
to keep proper accounts) shall have effect as if 
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{a) there were substituted for sub-section 1 thereof the following 
sub-section, that is to say . — 

"(I) Any person who has been adjudged bankrupt or in 
respect of whose estate a Receiving order has been 
made shall be guilty of a misdemeanour, if, having 
been engaged in any trade or business during any 
period m the two years immediately preceding the 
date of the presentation of the bankruptcy petition, he 
has not kept proper books of account throughout that 
period and throughout any further period in which he was 
so engaged between the date of the presentation of 
the petition and the date of the Receiving order, or has 
not preserved all book$ of account so kept 

"Provided that a person who has not kept or has 
not preserved such books of account shall not be con 
victed of an offence under this section— 

' (a) if his unsecured liabilities at the date of the 
Receiving order did not exceed, in the case of a person 
who has not on any previous occasion been adiudged 
bankrupt or made a composition with his creditors five 
hundred pounds, or in any other case one hundred 
pounds, or 

"(f>) if he proves that in the circumstances ta 
which he traded or earned on business the omission 
was honest and excusable ’* 
and 

(b) there were substituted for sub-section 3 thereof the following 
sub-section, that is to say 

''(3) For the purposes of this section, a person shall be 
deemed not to have kept proper books of account if he 
has not kept such books or accounts as are necessary 
to exhibit or explain his transactions and financial posi- 
tion In his trade or business, including a book or 
books containing entries from day to day in sufficient 
detail of all cash received and cash paid, and, where 
the trade or business has involved dealings in goods, 
statements of annual stocktakings, and (except w the 
case of goods sold by way of retail trade to the actual 
consumer) accounts of all goods sold and purchased 
showing the buyers and sellers thereof m sufficient 
detail to enable the goods and the buyers and sellers 
thereof to be Identified ”) 

159. If any person who is adjudged bankrupt or In respect of 
n , whose estate a Receiving order has been 

~uhpro£ t t, * Wnd,n « made, after the presentation of a bankruptcy 

* petition by or against him, or within si* 

months before such presentation, quits England and takes with him. 
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or attempts or makes preparation to quit England and take with him, 
any part of his propem to the amount of twenty pounds or upwards, 
which ought by law to be div ded amongst his creditors, he shall (unless 
he proves that he had no intent to defraud) be guilty of felony 
160. If anv creditor or any person claiming to be a creditor, in 
any bankruptcy proceedings, wilfully and with 
False claim etc intent to defraud makes any false claim, 

or any proof, declaration or statement of 
account, which is untrue in any material particular, he shall be guilty 
of a rtisdemeanour and ehall on conviction on indictment be liable to 
imprisonment with or without hard labour for a term not exceeding one 
year 


161. Vthere an official receiver or a trustee in a bankruptcy 
reports to any Court exercising jurisdiction 
Older by Court for in bankruptcy that in his opinion a debtor 

“ ''^ r ' »ho his been nJiudged bankrupt or in respect 

Of whose estate a receiving order has been 
made has been guilty of any offence under this Act or any enactment 
repealed by this Act or where the Court is satisfied upon the represen- 
tation of any creditor or member of the committee of inspection that 
there is ground to believe that the debtor has been guilty of any such 
offence the Court shall, if it appears to the Court that there is a 
reasonable probability that the debtor will be convicted (and that the 
circumstances are such as to render a prosecution desirable) order that 
the debtor be prosecuted for such offence 

(It shall not in any case be obligatory on the Court to make an 
order under section one hundred and sixty-one of the principal Act 
(which requires the Court in the circumstances therein mentioned to 
order the prosecution of a debtor), unless it appears to the Court that 
the circumstances are such as to render a prosecution desirable , an 
accordingly the said section shall have effect as if there were therein 
inserted after the word "convicted" the words "and that the circum- 
stances are such as to render a prosecution desirable," and the proviso 


to the said section is hereby repealed ) 

162. Where a debtor has been guilty of any criminal °ff en «. he 
shall not be exempt from being proceeded 
Criminal liability after against therefore by reason that he has 

discharge or composition Qbtained his discharge or that a composition 

or scheme of arrangement has been accepted or approved 


163. (Repealed by B A , 1926, s 9) 

164. (/) A person eu.lty ol so o»e»“ tel™! “ ** * -2S 

or a misdemeanour under this Act in re pect 
Trial and punishment 0 f which no special penalty is imposed by this 
' offence. Act shaU be i, ab ] e , on conviction on indict- 

ment, to imprisonment with or without hard labour for a term not exceed- 
mg two years, or, on summary conviction, to imprisonment w ith or 
'Ut hard labour for a term not exceeding (twelve) months 
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Provided that the maximum term of imprisonment with or without 
“hard labour which may be awarded on conviction on indictment of a 
misdemeanour under section one hundred and fifty-six of this Act shall be 
one year. 

(2) Summary proceedings in respect of any such offence shall not 
be instituted after one year from the first discovery thereof either by the 
official receiver or by the trustee in the bankruptcy, or, in the case of 
proceedings instituted by a creditor, by the creditor, nor in any case 
shall they be instituted after three years from the commission of the 
offence 

(3) Every misdemeanour under this Act shall be deemed to be an 
offence under and subject to the provisions of the Vexatious Indictments 
Act, 1859, and any Act amending that Act, and when any person is 
charged with any such misdemeanour before a Court of summary juris 
diction the Court shall take into consideration any evidence adduced 
before them tending to show that the act charged was not committed 
with a guilty intent 

(4) In an indictment for an offence under this Act, it shall be 
sufficient to set forth the substance of the offence charged in the words 
of this Act specifying the offence, or as near thereto as circumstances 
admit, without alleging or setting forth any debt, act of bankruptcy, 
trading, adjudication, or any proceedings in, or order, warrant, or docu- 
ment of, any Court acting under this Act or any Act repealed by this 
Act 

165. Where the Court orders the prosecution of any person for 

any offence under this Act or any enactment 
Public Prosecutor to repealed by this Act, or for any offence 
-act m certain cases arising out of or connected with any bank- 

ruptcy proceedings, it shall be the duty of 
the Director of Public Prosecutions to institute and carry on the 
prosecution 

Provided that, where the order of the Court is made on the applica- 
tion of the Official Receiver and based on his report, the Board of Trade 
may themselves, or through the Official Receiver, institute the prosecution 
and carry on the proceedings, if or so long as those proceedings are 
conducted before a Court of summary jurisdiction, unless in the course 
thereof circumstances arise which, in the opinion of such Court or of 
the Board, render it desirable that the remainder of the proceedings 
should be carried on by tne Director of Public Prosecutions 

166. A statement or admission made by any person in any com- 

pulsory examination or deposition before any 
Evidence as to frauds Cour{ on , he hearmg 0 f aay matter m bank- 

*24* 8^25 Viet C 96 niptcy shall not be admissible as evidence 

against that person in any proceeding 1 
respect of any of the misdemeanours referred to in section eighty ' 
of the Larceny Act, 1861, (which section relates to frauds by agents, 
bankers and factors) 
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PART VIII 
General 
IntcrprcUnon 

Interpretation 167. In this Act, unless the context 

othervu*e requires — 

“The Court” means the Court having jurisdiction in bankruptcy 
under this Act, 

4 Afft&ut includes statutory declaration, affirmation and attesta- 
tion on honour , 

"Atailahle act 0 / bankruptcy means any act of bankruptcy avail- 
able for a bankruptcy petition at the date of the presentation 
0 ! the petition on which the receiving order is made, 

* ^ e * 3t provable in bankruptcy or provable debt” includes any 

debt or liability by this Act made provable in bankruptcy , 

‘ Gatetted means published in the London Gazette 
“General rules ’ include forms 
“Goods includes all chattels personal 

“Local Bank means any bank in or in the neighbourhood of 
the bankruptcy district in which the proceedings are taken, 
“Oath ’ includes affirmation declaration and attestation on honour 
“Ordinary resolution ' means a resolution decided by a majority 
in value of the creditors present personally or by proxy 
at a meeting of creditors and voting on the resolution, 

1 Prescribed ’ means prescribed by general rules within the meaning 
of this Act 

“Property includes money goods things in action land and 
every description of property whether real or personal and 
whether situate in England or elsewhere, also obligations 
easements and every description of estate interest and 
profit present or future vested or contingent arising out 
of or incident to property as above defined 
‘ Resolution means ordinary resolution 

‘Secured creditor means a person holding a mortgage charge or 
lien on the property of the debtor or any pan thereof 
as a security for a debt due to him from the debtor 

* Sheriff includes any officer charged with the execution of a 

wnt or other process 

Special resolution means a resolution decided by a majority in 
number and three fourths in value of the creditors present 
personally or by proxy at a meeting of creditors and voting 
on the resolution 

* Trustee means the trustee in bankruptcy of a debtor s estate 
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•Repeals 

168. (/) The Acts mentioned in the Sixth Schedule to this Act 
Repeal of enactments are hereby repealed to the extent mentioned 
and savings in the third column of that schedule 

{2) This Act shall apply to proceedings under the Bankruptcy Acts, 
1S83 to 1913, pending at the commencement of this Act, as if commenced 
under this Act 

(3) Until revoked or altered under the powers of this Act, any fees 
prescribed and any general rules and orders made under the Bankruptcy 
Acts, 1883 to 1913, and the Bankruptcy {Discharge and Closure) Act, 
18S7, which are in force at the commencement of this Act, shall continue 
in force, and shall hate effect as if made under this Act 

(4) Nothing in the repeals effected by this Act shall affect the powers 
or duties, tenure of office, terms of remuneration, or right to pension, 
of any officer appointed before the commencement of this Act 

(5) Nothing in this Act shall affect any provisions of the Bankruptcy 
Acts, 1883 to 1913, relating to disqualifications on account of bankruptcy 
to executions or to the administration of small estates in County Courts 
which are left unrepealed by this Act 

Short utl., ,.t.„t .od 169 HI This Act may be cited as ' ht 
commencement Bankruptcy Act, 1914 

(2) This Act shall not, except so far as is expressly provided, extend 

to Scotland or Ireland , 

(3) This Act shall come into operation on the first day of January 
nineteen hundred and fifteen 


THE FIRST SCHEDULE. 

Meetings of Creditors 

t The first meeting of creditors shall be summoned for a day not 
later than fourteen days after the date or 
_ „ Receiving Order, unless the Court for any 

ec special reason deem it expedient that 

meeting be summoned for a later day 

2 The Official Receiver shall summon the meeting by giving 
less than six dear days’ notice of the time and place thereof w 
London Gazette and in a local paper 

3 The Official Receiver shall also, as soon as practicable, send to 
each creditor mentioned in the debtor’s statement of affairs, a notice ^ 
the time and place of the first meeting of creditors, accompanied by 
summary of the debtor’s statement of affairs, including the cause of > 
failure, and any observations thereon which the Official Receiver may 
think fit to make , but the proceedings at the first meeting sh3U not 
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invalidated by reason o! any such nolice or summary not having been 
sent or reoeived before the meeting 

4 The meeting shall be held at such place as is in the opinion 
of the Official Receiver most convenient for the majority of the creditors 


5 The Official Receiver or the trustee may at any time summon 
a meeting of creditors and shall do «o whenever so directed by the Court, 
or so requested b> a creditor in accordance with the provisions of this 
Act 


6 Meetings subsequent to the first meeting shall be summoned by 
sending notice of the time and place thereof to each creditor at the 
address given in his proof or if he has not proved at the address given 
in the debtor s statement of affairs or at such other address as may be 
known to the person summoning the meeting 

7 The Ollcial Receiver or some person nominated by him shall 
be the Chairman at the first meeting The Chairman at subsequent 
meetings shall be such person as the meeting by resolution appoint 

8 A person shall not be entitled to vote as a creditor at the first 
or any other meeting of creditors unless he has duly proved a debt 
provable in bankruptcy to be due to him from the debtor, and the proof 
has been duly lodged before the time appointed for the meeting * 


9 A creditor shall not vote at any such meeting in respect of any 
unliquidated or contingent debt or any debt the value of which is not 
ascertained 


10 For the purpose of voting a secured creditor shall unless he 
surrenders his security state in his proof the particulars of his security 
the date when it was given and the value at which he assesses it and 
shall be entitled to vote only in respect of the balance (if any) due to 
him after deducting the value of his security If he votes in respect 
of his whole debt he shall be deemed to have surrendered his security 
unless the Court on application is satisfied that the omission to value 
the security has ansen from inadvertence + 

11 A creditor shall not vote in respect or any debt on or secured 
by a current bill of exchange or promissory note held by him unless 
he is willing to treat the liability to him thereon of every person who is 
liable thereon antecedently to the debtor and against whom a Receiving 
Order has not been made as a security in his hands and to estimate 
the value thereof and for the purposes of votmg but not for the purposes 
of dividend to deduct It from his proof 


* ■ , nunmm only those who have lodged proofs can be 

m. ! i" f ^ IV?r„er ex Porte (1911) 55 S J 482 

Un i e j^ . t h c same as mistake A creditor who states in 

hi. security is worthless does not omit to value it Piers !n 

„ Si inn If he deliberately votes without mentioning his 

'• 1 9 B ,*£ J ,0 .mend JW In ItV* Coo.l CM 

security he will not be n 

field, Lid ex parte (904) 2 k B 4S9 
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12 It shall be competent to the trustee or to the Official Receiver 
within twenty-eight days after a proof estimating the value of a security 
as aforesaid has been made use of in voting at any meeting, to require 
the creditor to give up the security for the benefit of the creditors generally 
on payment of the value so estimated, with an addition thereto of twenty 
per centum Provided that where a creditor has put a value on such 
security, he may, at any time before he has been required to give up 
such security as aforesaid, correct such, valuation by a new proof, and 
deduct such new value from his debt, but in that case such addition of 
twenty per centum shall not be made if the trustee requires the security 
to be given up 

13 If a Receiving Order is made against one partner of a firm, 
any creditor to whom that partner is indebted jointly with the other 
partners of the firm, or any of them, may prove his debt for the purpose 
of voting at any meeting of creditors, and shall be entitled to vote thereat 

14 The Chairman of a meeting shall have power to admit or reject 
a proof for the purpose of voting, but his decision shall be subject to 
appeal to the Court It he is in doubt whether the proof of the creditor 
should be admitted or rejected he shall mark the proof as objected to and 
shall allow the creditor to vote, subject to the vote being declared invalid 
in the event of the objection being sustained 

15 A creditor may vote either in person or by proxy 

16 Every instrument of proxy shall be >n the prescribed form, 
and shall be issued by the Official Receiver of the debtor’s estate, o 
by some other Official Receiver, or, after the appointment of a trustee, 
by the trustee, and every insertion therein shall be in the handwriting 
of the person giving the proxy, or of any manager or clerk, or otne 
person in his regular employment, or of any Commissioner to admimste 
oaths in the Supreme Court 

17 General and special forms of proxy shall be sent to the 
creditors, together with a notice summoning a meeting of creditors, an 
neither the name nor the description of the Official Receiver, or o any 
other person shall be printed or inserted in the body of any mstrume 
of proxy before if is so sent 

18 A creditor may give a general proxy to his manager or cleriL 
or any other person in his regular employment In such case the ins 
ment of proxy shall state the relation in which the person to act t er 
under stands to the creditor 

19 A creditor may give a special proxy to any person to J'ote^^ 
any special meeting or adjournment thereof on all or any of the o o » 
matters — 

(a) For or against any specific proposal for a comparison or schem 

of arrangement, . s 

[b) For or against the appointment of any specified P ® 15 ? 11 

trustee at a specified rate of remuneration, or as mem 
of the Committee of Inspection, or for or against the co 
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nuance ui office of an> specified person as trustee or member 
of a Committee of Inspection, 

(r) On all questions relating to an> matter other than those above 
referred to arising at any specified meeting or adjournment 
thereof 

20 A proxy shall not be used unless it is deposited with the 
O'hvtal Receiver or trustee before the meeting at which it is to be used 

21 ^ here it appears to the satisfaction of the Court that any 
solicitation has been used by or on behalf of a trustee or receiver in 
ebutiring proxies or m procuring the trusteeship or receivership except 
b> the direction of a meeting of creditors the Court shall have power 
if it thinks fit to order that no remuneration shall be allowed to the 
person by whom or on whose behalf such solicitation may have been 
exercised notwithstanding any resolution of the Committee of Inspection 
or of the creditors to the contrary 

22 A creditor may appoint the Official Receiver of the debtor s 
estate to act in manner prescribed as his general or special proxy 

23 The Chairman of a meeting may with the consent of the 
meeting adjourn the meeting from time to time and from place to place 

24 A meeting shall not be competent to act for any purpose 
except the election of a Chairman the proving of debts and the adjourn 
mem of the meeting unless there are present or represented thereat 
« least three creditors or all the creditors if their number does not 
exceed three 

25 If within half an hour from the time appointed for the meeting 
a quorum of creditors is not present or represented the meeting shall be 
adjourned to the same day in the following week at the same time and 
Place or to such other day as the Chairman may appoint not being 
less than seven nor more than twenty-one days 

26 The Chairman of every meeting shall cause minutes of the 
proceedings at the meeting to be drawn up and fairly entered in a book 
kept for that purpose and the minutes shall be signed by him or by the 
Chairman of the next ensuing meeting 

27 No person acting either under a general or special proxy 
shall vote in favour of any resolution which would directly or indirectly 
place himself his partner or employer in a position to receive any 
remuneration out of the estate of the debtor otherwise than as a creditor 
rateably with the other creditors of the debtor Provided that where 
any person holds special proxies to vote for the appointment of himself 
as trustee he may use the said proxies and vote accordingly 

28 The vote of the trustee or of his partner clerk solicitor or 
solicitors clerk either as creditor or as proxy for a creditor shall not 
be reckoned in the majority required for passing any resolution affecting 
the remuneration or conduct of the trustee 
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THE SECOND SCHEDULE 
Proof of Debts 
Proof in Ordinary Cases 

1 Every creditor shall prove his debt as soon as may be after 

Sec 32 the making of a Receiving Order 

2 A debt may be proved by delivering or sending through the 
post in a prepaid letter to the Official Receiver, or if a trustee has been 
appointed to the trustee, an affidavit verifying the debt 

3 The affidavit may be made by the creditor himself, or by some 
person authorised by or on behalf of the creditor If made by a person 
so authorised it shall state his authority and means of knowledge 

4 The affidavit shall contain or refer to a statement of account 
showing the particulars of the debt, and shall specify the vouchers if 
any by which the same can be substantiated The Official Receiver or 
trustee may at any time call for the production of the vouchers 

5 The affidavit shall state whether the creditor is or is not a 
secured creditor (and if it is found at any time that the affidavit m3de 
by or on behalf of a secured creditor has omitted to state that he is a 
secured creditor the secured creditor shall surrender his security to the 
Official Receiver or trustee for the general benefit of the creditors unless 
the Court on application is satisfied that the omission has arisen from 
inadvertence and in that case the Court may allow the affidavit to be 
amended upon such terms as to the repayment of any dividends or other 
wise as the Court may consider to be just) 

6 A creditor shall bear the cost of proving his debt unless the 
Court otherwise specially orders 

7 Every creditor who has lodged a proof shall be entitled to see 
and examine the proofs of other creditors before the first meeting ana 
at all reasonable times 

8 A creditor proving his debt shall deduct therefrom all vade 
discounts, but he shall not be compelled to deduct any discount not 
exceeding five per centum on the net amount of his claim, which he 
may have agreed to allow for payment in cash. 

9 Formal proof of debts m respect of contributions payable under 
the National Insurance Act, 1911 to which priority is given by this Act 
shall not be required except in cases where it may otherwise be provided 
by rules under this Act 


Proof by Secured Creditors 

10 If a secured creditor realises his security, he may prove f° r 
the balance due to him after deducting the net amount realised 
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II If a secured creditor surrenders his security to the Official 
Receuer or trusee for the general benefit of the creditors he may prove 
for his whole debt 

1- If a secured creditor does not either realise or surrender his 
secunn he shall before ranking for dividend state in his proof the 
particulars of h s security the date when it was given and the value at 
whiJi he assesses it 3nd shall be entitled to receive a dividend only in 
respect of the balance due to him after deducting the value so assessed 

13 (j) Uhere a security is so valued the trustee may at any time 
redeem it on payment to the creditor of the assessed value 

U>) If the trustee is dissatisfied with the value at which a security is 
assessed he m3y require that the property comprised in any security so 
valued be offered for sale at such times and on such terms and conditions 
as nay be agreed on between the creditor and the trustee or as, in 
default of such agreement the Court may direct If the sale be by public 
suction the creditor or the trustee on behalf of the estate may bid or 
purchase 

ic) provided that the creditor mav at any time bv notice in writing 
requre the trustee to elect whether he will or will not exercise his power 
of redeeming the security or requiring it to be realised and if the trustee 
dees net within six months after receiving the notice signify in writing 
10 the creditor his election to exercise the power he shall not be entitled 
to exercise it and the equity of redemption or any other interest in 
the property comprised in the security which is vested in the trustee 
shall vest m the creditor and the amount of his debt shall be reduced 
by the amount at which the security has been valued * 

14 \lhere a creditor has so valued his security he may at any 
tine amend the valuation and proof on showing to the satisfaction of the 
trustee or the Court (hat the valuation and proof were made bona fide 
on a mistaken estimate or that the security has diminished or increased 
in value since its previous valuation but every such amendment shall 
be made at the cost of the creditor and upon such terms as the Court 


* A. to redemption see Bolton In re (1905) I KB 602 Though 
■n practce a proving creditor may be allowed to lump together debts 
and securities yet if the debts are distnet n substance with different 
rights over against th.rd parties or with different secunt.es the trustee 
Should require the creditor to distinguish and specif the debt, and the 
value of the securities (if any) for the same Worn, /n re (1899) 1 Ch 
485 This is so though the securties are not on the debtor s estate ibid 
So again the creditor has a right to call on the trustee under para (c) 
to elect whether he will redem any spcified security South and Lagan 
In re 2 Man 70 A secured creditor who lumps together several securities 
at one assessed value does not thereby get against a subsequent incum 
btancer any right of consolidation which he had not before He need 
not nm » t ,„ s „t, valuation on each parcel comprised in any one secur ty 
he mav realise from one parcel the whole ar 
>ar cels Pearce In re (1909) 2 Ch 492 


V *1 UL 

hut though he does ,0 he 
secured by all the 



724 THE PROVINCIAL INSOLVENCY ACT [APP H 

shall order, unless the trustee shall allow the amendment without 
application to the Court •}■ 

15 Where a valuation has been amended in accordance with the 
foregoing rule, the creditor shall forthwith repay any surplus dnidend 
which he may have received in excess of that to which he would have 
been entitled on the amended valuation, or, as the case may be shall be 
entitled to be paid out of any money, for the time being available for 
dividend any dividend or share of dividend which he may have failed 
to receive by reason of the inaccuracy of the original valuation before 
that money is made applicable to the payment of any future dividend 
but he shall not be entitled to disturb the distribution of any dividend 
declared before the date of the amendment 

16 If a creditor after having valued his security subsequently 
realises it or if it is realised under the provisions of Rule 13 the net 
amount realised shall be substituted for the amount of any valuation 
previously made by the creditor and shall be treated m all respects as 
an amended valuation made by the creditor 

17 If a secured creditor does not comply with the foregoing rules 
he shall be excluded from all share in any dividend 

18 Subject to the provisions of Rule 13, a creditor shall in no 
case receive more than twenty shillings in the pound, and interest as 
provided by this Act 


Proof in respect of Distinct Contracts 

19 If a debtor was, at the date of the Receiving Order, liable in 
respect of distinct contracts as a member of two or more distinct firms 
or as a sole contractor, and also as a member of a firm, the circumstances 
that the firms are in whole or in parr composed of the same mdiv idua s, 
or that the sole contractor is also one of the joint contractors, shall no 
prevent proof in respect of the contracts against the properties respec- 
tively liable on the contracts 


f If after the notice in Rule 13 the trustee declare* his e lectio ^ 
purchase the security at the creditors valuation probably the ere ^ 
cannot subsequently amend his valuation Norn * ex parte Sadler, «* ' 

17 QBD 728 Tbe mere fact that the trustee has told the creditor 
notice to elect having been given by the creditor) that he intends to P“ r ^ 
the security at the creditor s valuation does not preclude 
even if the trustee has tendered the amount Newton In re (loVOJ *• Jv 
403 but when once the trustee has purchased and paid for the se 
at the creditor s valuation amendment is no longer possible rrorri ' « 

parte supra See note to ScK 1 Rule 10 A secured creditor was » # 

to revalue hr* security which had increased in value by the deals 
prior incumbrancer though by reason of tbe amount of the first vaiua 
a scheme intended to be offered to tbe creditors could not he ca 
through F anthauJe In re (1905) 1 KB 170 
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Periodical Payments 

-0 Uhen an> rent or other payment falls due at stated period* 
and the Receiving Officer is made at any time other than one of those 
periods the person entitled to the rent or paunent may prove for a 
F opononate part thereof up to the date of the order as if the rent or 
payment grew due from day to day 

Interest 

-I On any debt or sum certain payable at a certain time or 
otherwise w hereon interest is not reserved or agreed for and which is 
overdue at the date of the Receiving Officer and provable in bankruptcy 
the creditor nav prove for interest at a rate not exceeding four per centum 
per annum to the d3te of the order from the time when the debt or 
sum was payable if the debt or sum is payable by virtue of a written 
imminent at a certain time and if payable otherwise then from the 
time when a demand in writing has been made giving the debtor notice 
that interest will be claimed from the date of the demand until the time 
of payment 

Debt Payable at a Future Time 

22 A creditor may prove for a debt not payable when the debtor 
commuted an act of bankruptcy as if it were payable presently and may 
receive dividends equally with the other creditors deducting only thereout 
a rebate of interest at the rate of five pounds per centum per annum 
Computed from the declaration of a dividend to the time when the debt 
u ouid have become payable according to the terms on which it was 

contracted 


Admission or Reaction 0 / Proofs 

23 The trustee shall examine every proof and the grounds of the 
debt and in writing admit or reject it in whole or in part or require 
further evidence in support of it If he rejects a proof he shall state In 
writing to the creditor the grounds of the rejection * 

24 If the trustee thinks that a proof has been improperly admitted 
the Court may on the application of the trustee after notice to the 
creditor who made the proof expunge the proof or reduce its amount + 

25 If a creditor is dissatisfied with the decision of the trustee in 
respect of a proof the Court may on the application of the creditor 
reverse or vary the decision 


* The Coutt ma 
ground a of rejection 

(1917) HBR 270 
t If a proof is u 
any sum overpaid 
Hoare & Co In re 
P 388 


ay order the trustee to give further particulars of his 
Huntly {Marqu is of) In re Goldstein (Vo 2) ex parte 

educed the trustee cannot compel the creditor to refund 
but can deduct it from any future dividend Searle 
, The Trustee ex parte Law Journal June 2l 1924 
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26 The Court may also expunge or reduce a proof upon the 
application of a creditor if the trustee declines to interfere in the matter, 
or, m the case of a composition or scheme, upon the application of the 
debtor J 

27 For the purpose of any of his duties in relation to proofs, the 
trustee may administer oaths and take affidavits 

28 The Official Receiver, before the appointment of a trustee, 
shall have all the powers of a trustee with respect to the examination, 
admission, and rejection of proofs, and any act or decision of his in 
relation thereto shall be subject to the like appeal 


THE THIRD SCHEDULE 

Sec 99 

List of Metropolitan County Courts 
Omitted 


THE FOURTH SCHEDULE 

Sec 131 

Re enactment of Provisions relating to pre Bankruptcies 
B A 1883 . 153 (4) 
and (5) 

(4) On the occurrence at any time after the passing of this Act of 
any vacancy in the office of any person wh° 
Vacancy m office of has under sub-section 4 of section 153 of the 
Official Assignees etc B A 1883, been appointed to perform the 
remaining duties of any of the officers men 
tioned in sub section 2 of that section, the Board of Trade may, with the 
approval of the Treasury appoint a fit person to fill the vacancy, and all 
estates, rights and effects, which at the time of the vacancy are by virtue 
of the said section vested in the officer whose office is so vacated shall 
by virtue of such appointment., hecnme vested, in. the person so appointed, 
provided that any person so appointed shall be an officer of the Board of 
Trade, and shall in all respects act under the directions of the Board of 
Trade 


t As a rule the debtor cannot apply unless the composition or scheme 
has been accepted Benottt In re 1909) 2 KB 784 If his application is 
dismissed with costs which he does not pay the costs are not provable 
in his subsequent bankruptcy. Pilling, In re, (1909) 2 KB 763 
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<5) The Board of Trade tna>, with the approval of the Lord Chancellor, 
from time to time direct that any duties or 
Duties of Registrar in functions not of a judical character relating 
pm )6C9 banLroptciei to any bankruptcies, insolvencies or other 
proceedings under any Act prior to the B A 
1669, which were at the time of the passing of the B A 1683, performed 
cr eierc.<eJ bj registrars of County Courts, shall devolve on and be 
performed bj the Official Receiver, and thereupon all powers and 
authorities of the registrar, and all estates, rights and effects vested 
in the registrar shall become vested in the Official Receiver 

In every liquidation by arrangement under the B A 1869, which 
was pending at the commencement of the 
Sec (f9 B A ISS3, 1/ at any time there is no trustee 

Trustee in liquidation acting under the liquidation by reason of 
under B A 1669 death or for any other cause, such of the 

Official Receiver of bankrupt s estates as is 
appointed bj the Board of Trade for that purpose shall become and be 
the trustee in the liquidation and the property of the liquidating debtor 
shall pass to and vest m him accordingly but this provision shall not 
pre,ud(ce the right of the creditors in the liquidation to appoint a new 
trustee in the manner directed by the B A 1869 or the rules there- 
tmder and on such appointment the property of the liquidating debtor 
shall pass to and vest in the new trustee 

The provisions of this Act with re-pect to the dunes and respon- 
sibilities of and accounting by a trustee m a bankruptcy under this Act 
shall applj. as nearly as may be to a trustee acting under the provisions 
of this section 

Where a bankruptcy or liquidation by arrangement under the B A 
1869, has been or is hereafter closed any 
property of the bankrupt or liquidating debtor 
Clo«ed 'bankruptcy which vested in the trustee and has not been 

liquidation realised or distributed shall vest in such 

person as may be appointed by the Board 
of Trade for that purpose and be shall thereupon proceed to get in 
realise and distribute the property in like manner and with and subject 
to the like powers and obligations as far as applicable as if the bankruptcy 
or liquidation were continuing and he were acting as trustee thereunder 

In every bankruptcy under the B A 1869 pending at the com- 
mencement of the B A 1883 where a 
_ .. registrar of the London Bankruptcy Court or 

Registrar' not m future of any County Court would hereafter but for 

to become trustee this enactment become the trustee under the 

bankruptcy such of the Official Receiver of 
bankrupt s estates as may be appointed by the Board of Trade for tb 
purpose shall be the trustee in the place of the reg lS trar and the , . 
of the bankrupt shall pass to and vest in the Official Receiver accord 
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(7) A debtor who has been adjudged bankrupt, or whose affairs have 
been liquidated by arrangement under the 
Sec 2 BA 1869, or any previous B A , and 

Bankruptcy {Discharge who has not obtained his discharge, may 

and Closure) Act, 1887 apply to the Court for an order of discharge 
and thereupon the Court shall appoint a day 
for hearing the application in open Court 

(2) Notice of the appointment by the Court of the day for hearing 

the application for discharge shall, twenty-one 
Discharge of bankrupt days at least before the day so appointed, be 
or debtor sent by the debtor to each creditor who has 

proved in the bankruptcy or liquidation or 
to those of them whose nddresses appear in the debtor s statement of 
affairs or are known to the debtor, and shall also, fourteen days at least 
before the day so appointed be published in the London Gazette 

(3) On the hearing of the application the Court may hear any 
creditor and may put such questions to the debtor and receive such 
evidence as the Court thinks fit, and, on being satisfied that the notice 
required by this section has been duly sent and published, may either 
grant or refuse the order of discharge or suspend the operation of the 
order for a specified time, or grant the order of discharge subject to 
any conditions with respect to any earnings or income which may after- 
wards become due to the debtor, or with respect to his after acquired 
property 

Provided that the Court shall refuse the discharge in all cases where 
the Court is satisfied by evidence that the debtor has committed any 
misdemeanour under Part II of the Debtors Act, 1869, or any amendmen 
thereof 

(4) The Court may as one of the conditions referred to in <* ,| S 
section require the debtor to consent to judgment being entered agains 
hin in the Court having jurisdiction in the bankruptcy or liquidation y 
the Official Receiver of the Court, or the trustee or assignee in t e 
bankruptcy or liquidation, for any balance of the debts provable un er 
the bankruptcy or liquidation which is not satisfied at the date of t e 
discharge, or for such sum as the Court shall think fit, but in sue 
case execution shall not be issued on the judgment without the leave 
of the Court which leave may be given on proof that the debtor as 
since his discharge acquired property or income available for paytnen 
of his debts 


(5) A discharge 
Effect of discharge 


granted under this section shall have the sa 
effect as if it had been granted In pursuan 
of the Act under which the debtor was adjudge 
bankrupt or liquidated his affairs by arrange 
ment 

(7) In each of the following cases, that 


is to say — 
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Removal of *«» snee 
trustee or impector under 
pre 1869 Acts 


(a) An) jnsohenc) under an> Act for 
the relief of insolvent debtors 


(b) An> coti ssion fiat or adiudicat on in bankruptcy within 
the iumd ctiot rf the old London Bankruptcy Court under 
a»> prior to the B A 

tc) An) administration b) wav of arrangement pursuant to an Act 
of the session held in the seventh and eighth >ears of the 
rctgi of Her Maiestv Queen Victoria chapter seventy 
entitled An Act for facilitating arrangements between 
Debtors and Creditors or pursuant to the provisions of 
the Bankrupt Law Consolidation Act 18-19 or the hundred 
and nmet) second section of the B A 1861 within the 
lunsd etion of the old London Bankruptcy Court 
in which the estate is now vested in a creditors assignee or trustee 
or inspector Cither alone or jointly with the official assignee the Court 
tnay at any time upon the application of anv creditor and upon being 
satisfied that there is good ground for removing such creditors assignee 
trustee or inspector or in any other case in which it shall appear to 
the Court just or expedient appoint the official assignee or any person 
appo nted under the one hundred and fifty third section of the B A 
1883 to perform the remaining duties of the office of official assignee 
to be sole assignee or trustee or inspector of the estate in the place 
of such creditors assignee trustee or inspector as the case may be 

(2) Such appoiniment shall operate as a removal of the creditors 
assignee trustee or inspector of the estate 
\*»ti ng of estate and shall vest the whole of the property of 

the bankrupt or debtor in the official assignee 
or person appointed by the Board of Trade as aforesaid alone and 
all estate rights powers and duties of such former creditors assignee 
trustee or inspector shall thereupon vest in and devolve upon the 
official assignee or person appointed by the Board of Trade as aforesaid 
alone 

ill Where on the close of a bankruptcy or liquidation or on the 
release of a trustee a registrar or Official 
Receiver or Official Assignee is or is acting 
Offical Recover no • as trustee and where under section 159 

liable for act. of prior section 160 or section 161 of the B A 
trustee 1883 either as originally enacted or as re 

enacted in this Schedule an Official Receiver 
ts or is acting as trustee no liability shall attach to him personally in 
respect of any act done or default made or liability incurred by any 
pr or trustee 

(2) Section 93 of this Acf (which section relates to the release of a 
trustee) shall with the exception of sub- 
Rel of Olfcisl Re section 5 thereof apply to an Official Receiver 
ceivL'or'offic.a) Assignee or an Official Assignee when he is or is 
acting as trustee and when an Official Rece 
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or Official Assignee has been released under that section, he shall con 
tinue to act as trustee for any subsequent purposes of the administration 
of the debtors estate, but no liability shall attach to him personally by 
reason of his so continuing in respect of any act done, default made, 
or liability incurred, before his release 

All books and papers in the custody of an Official Receiver or 
Official Assignee or of the Acting Comptroller 
S e c 7 in Bankruptcy, and relating to any bankruptcy 

Books and papers under the B A , 1869, may, on the expira- 

tion of one year after the close of the 
bankruptcy, be disposed of in accordance with rules made under section 1 
of the Public Records Office Act, 1877, and that section shall apply 
accordingly 

(/) General rules for carrying into effect the objects of the foregoing 
sections of the Bankruptcy (Discharge and 
Sec 8 Closure) Act, 1887, as re-enacted in this 

Rules Schedule, may from time to time be made 

revoked, or altered by the same authority, 
and subject to the same provisions as general rules carrying into effect 
the objects of this Act 

(2) There shall be paid in respect of proceedings under such fore 
going sections such fees as the Lord Chancelor 
Fees may, with the sanction of the Treasury, from 

time to time prescribe, and the Treasury may 
direct by whom and in what manner the same are to be collected and 
accounted for, and to what account they are to be paid 
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Abatement 

no— of proceedings by insolvent’s 
death 1 1 2 
of appeal, 470 

no— of rent, on the bankruptcy 
of a co tenant, 1 82 
proportionate — of debts. 406 
Ability to pay, 144 
Absconding debtor, 214 
arrest of 122, 213 
Absence of debtor as an act of 
insolvency, 63 

from abode or place of business 
53 

from dwelling house, 51 
Absolute discharge when refused, 
261 

see Discharge 
Abuse : 

Abuse of the processes of Court, 

. 43. 05. 146, 147 
dismissal on the ground of — , 147 
tn case of successive applica- 
tions, 92 

>f adjudication is possible, when 
the petition is an abuse of 
processes, 06 7, 147 
insolvency petition should not 
amount to. 85 

to be judged from particular 
circumstances, 152 
Abuse of processes of Court, 146 
annulment for, 232 
application for collateral or In- 
equitable purpose is, 105, 146 
dismissal on the ground of, 145, 
147 

no adjudication when the appli- 
cation constitutes, 151 
fresh application on the s 
facts may be, 104, 146 
Acceptance, of proposal by credi- 
tor does not mean approval by 

. Court. 248 

Accounts, between parties having 
mutual dealings. 280, 282 
badly keeping — when not 
offence, 439 
books of account. 128 

oebtor • duly to produce books 

of. 126, 128 


Accounts— CContd ) 

do not rank with other non 
attachable articles, 128 
failure to keep— entails no dis- 
qualification for adjudication. 
86 

failure to submit— by the receiver 

366 

non production of — justifies re 
fusal of protection order 132 
omission to keep accounts dis 
entitles the insolvent to dis 
charge, 261, 263 
omission to keep accounts is an 
offenco 265 

punishment for keeping false 
accounts, 434 
Receivers accounts, 366 
to be taken to allow setoff, 282 
Acknowledgment 

of mortgage debt by receiver. 

mention of a debt In bankruptcy 
petition operates as an, 103, 
485 , , . 

Saving of limitation by— In 
schedule, 485 

A T i .T"“( in.ol.ency. H. 61 
Act i Acts not effected by the In- 
solvency Act. 491 92 , „ . f 

Dekhan Agriculturists Act Relief 
not affected bv this Act, 491 
doe, not affect light* Agra 

Tenancy Act. 3 

if retrospective. 6 

history of the Act. I 
See Insolvency Act, 
operation of— is local, 3 

provisions' of— if can be imported 
in Companies Act. 3 

purposes of the. 3 

10 

when it came into operation. 6 
Act , , 

of an agent. 67 
Acts of Insolvency, 50 51 

“! °V “*"£•<«; V. i- 

no. in i* 

can be commit. ed across. 
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Act* of Insolvency — (Contd ) 
composition deed as 56 
dealings with property 5 I 
estoppel or waiver with respect 
to 54 

fraudulent intention in an act of 
insolvency 58 
importance of 52 
may be committed abroad 56 
meaning of 51 

notice of suspension of payment 
is an act of insolvency 64 65 
of a Firm 53 
onus of proving 54 
petition for insolvency is an act 
of insolvency 64 
personal acts or defaults 51 
to be specifically alleged 82 
to be strictly construed 52 
when not to be scrutinised 52 
what are not 53 
within three months 75 79 
Action 

who? is to take under sec 4 35 

under sec 53 54 or 54A 328 
355 360 

under section 70 445 
right of by insolvent passes to 
trustee 185 
Actionable claim 

property includes 15 
Actual Seizure see Attachment 
Additional District Judges, 21 
Additional Judge, 

if subordinate to the District 
Judge for purposes of appeals 
462 

when he can exercise insolvency 
jurisdiction 21 

Aden 

receiver appointed by Resident 
Court at 387 

Ad interim protection. See Interim 
protection, 

inherent power to grant 44 
Adjournment, for production of 
evidence 134 

for sufficient cause shown 134 
141 

Adjudication, 68 155 

annulment of adjudication 230 
235 268 

annulment^ of concurrent adjudi 

a statutory right 156 
automatic adjudication 91 
by foreign Court does not affect 
jurisdiction under this section 


j Adjudication — (Contd ) 

by consent or by arbitration 1)3 
cannot be annulled for failure to 
deposit costs of publ cat on 
236 

causes a proprietor under C F 
Tenancy Act to become an 
occupancy tenant in Sir Land 
142 

debts incurred after — not pro- 
vable 226 27 229 

does not necessarily prevent 
arrest 183 84 213 
does not separate as absolute stay 
of proceedings 207 
effect of order of adjud cation 

159 164 , 

ex parte order of — cannot stand 
1,6 

gazetting of does not prevent 
reversal 209 , 

grounds for annulment of adjud 
cation 232 33 , 

if operates as a stay of adjud cs 

tion 179 82 207 

in case of a prior adjudication 
by another Court 25 
in foreign territory effect J" , 
is discretionary with the Court 
69 

made without jurisdiction a 
nullity 157 . 

no annulment of transfer along 
with order of 7 1 , 

no condition to be attached 

order of 156 
no withdrawal after 107 
non publication does not utl * 
order of 209 
no second order of 158 
not by consent or by arbitration 

153 

order of adjudicat on I 53 
order of— is a judgment in rent. 

167 

of firm 71 487 
of joint Hindu family 72 
power to arrest after adju 
tion 213 . | 70 

of son for the father s debts 7° 
proceedings consequent on order 

of 209 ( 

proceedings in ignorance of 
proved by production of cert 
copy of order 207 
publication of order of 208 
relates back to date of present# 
tion 20102 , i 

remedy on exports order of annu 
ment of 93 
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A^judicition— fContd ) 

jetting' aside of expatie adiudica 
tion 117 18 

take* effect forthwith 158 
to be annulled on failure to 
a Pply for discharge 267 
to be annulled in what contin 
gencies 268 69 

W 23 1*" app ^ y * or annu ^ ment °f 
oan he annulled 235 
will be refused when the insol 
vency petition is made for in 
equitable purpose 151 
*ith condition attached 156 
Administration, of property 277 
expenses of 230 

of estate of person dying insol 
vent 1 1 4 

summary administration 454 
Administrator 

m *452 nt Cann ° l k® *PP° ,n ted an 
Admissibility 

of public examination 141 
Admission, of petition, 

effect of non service of notice 
of— 115 

notice of— to creditors 1 1 5 
notice of admission how to 
serve 1 | 6 
procedure for 114 
procedure on 115 
procedure for and on — 1 1 5 
Adult members 

effect of adjudication of 173 
A k P 0 ***» ,lon 

"^bankrupt as against receiver 

Affidavit 

debt may he proved by 294 
contents of 294 
«»e of 359 

^•'r-acquired propertj I9J 

dealings with and ilfcht of suit 
regarding— 194 

discharge subject to conditions 


Agreement — (Contd ) 

not to oppose discharge is void 
256 

Aggregate amount, 76 
Aggrieved person 

appeal by an aggrieved person 
458 

meaning of 423 458 el heq 
remedy o! 427 
Agriculturist 

house of does not vest in 
receiver 197 
insolvency of 175 197 
meaning of 403 04 
zemindar not an 197 
Agricultural purposes 

property held or let for 403 
Agricultural tribe 

Insolvency Court can proceed 
against the land of 175 
in the Punjab 196 404 
member of an has no saleable 


Agra Tenancy Act 

Sec 28 (2) does not apply to 
suits or proceedings under 
180 189 

Insolvency Act does not apply 
to proceedings in the Revenue 
Court under 404 
occupancy holding under dors 
not vest in receiver 197 

rights under not affected by 

this Act 3 404 

landlord decree holder under is 
not a eiedilor 1 3 16 

Lambardar under 164 
Aid 


by i 


if < 


in the 


rails. 


A * e »‘ t , , 

*ct of insolvency committed by 

•gents 51 67 , , 

liability of-makmg preferential 

payment 353 

notice of bankruptcy petition can 
be served on creditor* MO 
principal bound by »*ent • acts 
67 68 

Agreemant . ... 

to exclude set-off. 28* 


82 


216 


alien enemy cannoi 
Alienation 

of propenv alter prescrlal on of 

ii solvency pet | co 

lion of Loult lo deal v» lb )I5 

pos lion ol abenee aftrr aiv 
>t transfer 3$} 


Aim 


lied. 225 
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Alimony — (Contd ) 

obligation to pay— may be en. 
forced notwithstanding bonk- 
fUfitcy, 132. 206 

Allowance, to the Insolvent, 415- 
16. 417 

variation of—, 418 
Amending Act, meaning of, 2 
Amendment, of insolvency petition, 

after the period of limitation, 80 
power of, 101 
of composition, 244, 248 
of valuation of security, 289 
of verification, 99 
of schedule. 222, 298 
when insolvent can apply for— 
of schedule, 298 
Ancestral estate is property, 16 
Annuity, may be proved, 227 
Anmdmenl^of adjudication. 230. 

not justified because of consent 
to composition, or to a 
scheme of arrangement, 234 
notice before, 232, 271 
sec Adjudication 
does not revive a rejected claim, 
24 I 

proceedings on, 240 
of adjudication without jurisdic- 
tion, 233 
effect of. 27! 

effec^of— on application under 

effect of order of— being Incor- 
porated in the order of ad. 
judication, 355 

effect of^ annulment of adjudica- 

edect of— of transfer, 338 
effect of-on mortgage suit, 335 

Cou.rVr ,h ° o( 

k*236 0 * e ^ ect °* discharge, 
of transfers, effect of. 388 
of transfers outside jurisdiction, 
316 

of transfer, on consent, 336 
of composition, effect of, 253 
of ( ^ cu 2 ”ent orders of adjudica- 

no- for non publication, 209, 236 
no-of transfer along with the 

order of adjudication. 71 

order of-of transfer i. final. 338 
petition for-by whom to be 
made 3 59 


Annulment— CConfd ) 
position of an alienee after, 355 
question of limitation in rets, 
tion to, 243 

position of receiver on, 243 
proceedings on. 240 
Receiver’s report if can be con 
verted Into an application for 
— of transfers, 336 
review of the order of, 272 
validity of transactions before, 
240 

when adjudication can be en- 
nulled. 232-33. 235 
who can apply for, 231 
who can apply for— of transfers. 

328, 359 

Antecedent transactions- 

effect of insolvency on, 299 
Ante-nuptial settlement, 320 
Anticipatory fraud r see Fraud 
Anticipatory interim protection, 

Appeal, 456 

Abatement of. 470 
by or against Insolvent, 185 
against an order of dismissal. 153 
„ order awarding compen- 
sation, 155 

. /, orders regarding en- 

J tries, 223 
„ order of adjudication. 

159 „ 

,. an order confirming O 

R.’s rejection of Insol 
vency petition, 433 
„ order of dismissal, I 53 

,, order of annulment, etc. 

236 , , 

.. order annulling adjudi- 

cation, 272 

„ order refusing to 

certificate, 451, 453 
order reducing or dis- 
allowing entries In 
schedules. 299 
a decision under sec. 4, 

41 r 

order annulling transfers. 
339 

an order annulling a pre 
ferential transfer. 35V 
order disallowing set oft. 
282 

an order refusing 
give the Insolvent the 
surplus in the R e * 
cei vet’s hands. 419 


/ 
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Appeal— (Conti ) 

older of Official Re 
ceiver, 490 

an order of Subordinate 
Court 469 

conviction and sentence 
441 447 

/ appl cability of C P 
f Code to 472 

*by an aggri'ved person 458 59 
by non party aggrieved person 
462 

court fees for 472 
cross objection in appeals 49 
472 

of non service of notice — 
475 

from conviction if judge direct 
mg prosecution can hear 447 
from sentence not a civil appeal 
442 

beard without jurisdiction 475 
leave for— 466 
orders and decisions of Sub 
ordinate Courts are open to — 

469 

limitation for 475 
how far provisions of Civil Pro 
cedure apply to appeals 472 
may be continued after annul 
ment of adjudication 475 
out of time can be treated as 
revision 476 
notice of— 471 
partes to 471 

return of memorandum when 
appeal presented to wrong 
Court 470 
second appeals 465 
\to High Court when l«es 458 

470 

to Privy Council 50 47 5 
to Court against Receiver 421 
, when an appeal lies 469 70 
who arc necessary parties to 4/1 
-which orders are open to— *• > 
^yrhich orders are not open to 
except without leave 4/4 
Appearance, 
security for 122 123 
Appellate Courts 
powers of 463 

K'rr.v/J,"..., 

lor dseli.ige 254 
heating of f 33 


Application — (Cotxtd ) 

for expunction of proof not 
barred by lapse of time 296 
verification of 98 99 
withdrawal of 1 06 
Appointment of interim receiver 
188 

of Receiver 366 368 
of Official Receiver 378 79 
of Committee of Inspection 419 
Approval by Court of Composition 
and scheme 248 
conditions for such approval 
248 49 

order by Court on approval 250 
Arbitration 

in insolvency proceedings 46 
by consent 396 
no adjudication by consent or by 
153 

no reference to after adjudica 
tion 165 

reference to by Receiver 384 
396 

without insolvent s consent 46 
Arrangement scheme of 243 

scheme of between debtor and 
some cred tor s nol suffic enl 
cause for dism ssal of bank 
ruptev pel tion I 5 1 
private if estops cred lor from 
prov ng del Is 228 
consent to a scl rme of does not 
just fv an older of annulment 
234 

Arrears of mi rite anee see main 

Arrears of rent 

is a fiisl charge 20 
if receiver a nece.rarv patty n 
39J 


for aga n*t 
tenant 182 
falling due after ad|ud e 

Arrest, after ad|ud cation 
211 

adjud cation does nc 
tardy prevem 184 
bankruptev | et I on wf 
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Arrest — (Contd ) 

protection order against 209, 

212 

must precede an insolvency peti- 
tion in order to sustain it, 91 
recusancy to produce document 
19 punishable with, 401 
Assault see Injury 
damages for—, 225 
Assets, meaning of, 304 

concealment of — should be gone 1 
into at a subsequent stage, 86 
distribution of partnership — . 408 
effect of receiver failing to i 
retain 41 I 

exceeding liabilities, if justify | 
dismissal of insolvency peti- 
tion, 150 

equal to eight annas in the 
rupee 261 

partnership — are properly 168 
realised by sale of perishable pro- 
petty, 306 

realised in execution, 304 05 
reserve of. 411 

when assets are said to be rea 
lised, 304 06 
Assignee 

position of equitable 285 
Assignment for past debts, 58 

a bona fide— per se not an act of 
insolvency, 59 

of function by District Judge to 
Add District Judge, 24 
ol alter acquired properties, 193 
to trustees for benefit of credi- 
tors, 54 56 

when not an act of insolvency, 59 
Association, exempted from insol 
vency proceedings, 7 I 
Attaching creditor 

has no priority over Receiver, 
303 

not a secured creditor, 16 
suit under O %xi, r 63. C P C 
by, 179 
Attachment, 

appeal against order releasing 
crop* from, 462 
by an Insolvency Court, 45 
by actual seizure, when to bo 
ordered, 1 22 

does not create interest m 
property, 371 

effect of subsisting order of 
attachment, 84, 92 
has a special meaning under this 

Act, 125 

it not realisation, 306 
interim, 125 


Attachment— f Contd ) 

of property ceases after adjudi- 
cation, 180 

Interim attachment, |22, 125 
must be in execution, 91 
must be subsisting 92 
per sc confers no right. 303 
procedure for effecting — under 
the Act, 45 

properties exempted from, 160 
should be by actual *enuie, 12} 
Attachment, before judgment, 
does not prevail against receiver/ 
166 67 

agricultural holdings under C P 
Tenancy Act are exempt from, 
104 

Attendance 

of witnesses, 141 
of person residing more than 
200 miles away, 129 
personal — of witnesses beyond 
certain limits, 400 
insolvent's duty of— on receiver, 
129 , 

Auction purchaser, priority ot 
bona fide— over Receiver, 29 9. 
307 , . 

Audi alteram partem, application or 
the maxim, 108, 212, 222 
Audit of accounts, 486 
Automatic Adjudication, 91 
Automatic annulment of adjuflie* 
tion, 268 

Automatic Discharge 

sec 43 doe* not contemplate 268 

Auxiliary, Courts to be, 4/8 '' 
Avoidance, of voluntary transfers 

312 , tss 

position of transferee after, 33 
ot preference, 339 
Award 

debtor under an, 12 
Award of compensation, sgsinsi 
creditor, 153 

bars suit* for damages, >33 
B 

Bad faith, question of —to be gone 
into at the time ot discharge, 
142-43. 437 

dismissal due to, 149 . ,a 

examination of debtor a* ® ^ 

insolvent guilty of how 

dealt with, 437 
Bail, Coutt when to issue ’ 
with or without. 122 
Bailee 

lien of, 20 


. wsrrsnt 
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Balance, Secured creditor can Book* of Account, see Accounts 
prove for 286 debtor s duty to produce 128 

Banian not exempted from seizure 122 

cannot claim hen, 20 160 , « , j 

gjujj omission to keep— artects ais 

transactions between — and bank- charge 261 . 

ruD , 105 penalty for failure to produce 

Ba4 P «;'« Insolvent 129 30 437 38 

„ . . , , , * in the receiver 160 1 96 

Bankruptcy trading with knowledge of Contract 

of, 265 damages for, 15 174 

effect of — on partnership, 452 , . , , • „ 

„ , . . ,ii Breach of trust, discharge to be 

Bankruptcy Act, see Act of Insolv- le f use d ,f the insolvent be 


Bankruptcy proceedings, 
not negatived by sole creditor, 


Bankruptcy Petition 

not the creditor s only remedy, 
82 

Bar of suit 

after decision by Insolvency 
Court, 35, 36. 428 29 
for compensation, 153. 155 
for dividend, 414-15 
Bare right to sue, 157, 168 


guilty of, 262 

damages ansmg from, if prov- 
able 225 

no release from liability in 
curred by, 273, 275 
British India, definition of, 4. 56 
departure from, 50 
effect of discharge outside—. 2/5 
properties outside — may vest in 
the receiver 163 

Secunderabad is not, 4 
what territories aro with n. 4 
Bundelkhand Land Alienation Act 
see Agricultural Tribe 


Barred debts, not provable. 222. I Burden of proof, see Onus of 


226 P*oo 

Battery, damages for, 225 Business 

Benamdar, not a creditor, 13 allowar 

annulment of transfer effected ance 

by. 320 ' carry t 

cannot prove, 216 receive 

Benami, 384, 

benami transfer, if an bcU of in- pilgrim 

solvency, 57 „ 

adjudication as to title to pro ® u,ID ,_..i 
notes alleged to be benami, 385 eulp 

Benami transactions 
annulment of, 320 
Benefit 

of execution, 301, 302 
Bets 

receiver may sue for recovery of. ^j cu iain 

Bill of exchange, 78 ^*,nnaid 

, *f the holder can prove on — , 278 r£> , 


B “u»“.n» '= <°L " ,1 “ 

.dr- sraflr 

receiver carrying on insolvent s. 

384 - 392 jf , 

pilgrim—, 392 4 17 
Business affairs, no di.charsc when 
insolvency is brought on by 
culpable neglect of. 262 


» O ' noiacr can prove on — ■ ' 

Bogus debts, , w . 

in the Schedule, 101 D f adjudication. 237 

insolvency petition not to be dis . B r . fw j l n I i, post 

m,..cd lo, including—. ISO C-rr,.g. of Pro<cc*l'«‘. >> 

- , , , change, i i« 

fide, inherent power to dia r. rr 1 pr'« lien. 20 


Insolvency petition should be—, j 


on business, what It means, 
94 96 , 

if the receiver can . 
a very elastic expression. 96 
does not imply an ofiee * 97 
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Caveat captor 

tie doctrine appLes to r ecti ici"» 
t*l« 355 

Certificate cf sutioti-ae removes 13 
Kiitest'i c> sc uaL£ cation*. 451. 
453 

cf s-cceri on. 414 
appeal i e i - it otCfr rtfuis; to 
srrant— 451. 453 
Certified copy 

cf order to prove *d t .a.c*l.on. I 

207 

CLar;e 

deb s cf Ctceued Mabcmedaa 

~r-tT 9 ^ ~° xt -*+ c 

cf a teo.ted ctcc.*cr. 19 

w}at is a. 19 I 

isMBtei of 20 

Ourjet a jair.it icwiTCnt. proce- 
«Jore for (taanp 441. 445 
Chore ta action, 149 
Grcumstances to be com dered for 
annejin; a tisurler. 334 
Gr3 Court 

iui sciciioa cf 42 
jar sc.ction of — to determine 

■tweitissi of fraudulent pro 
ference. 355 
Cr3 pruon 

eo»t cf mmt i.c .i; mioKest ta. . 
477 

CvO Procedure Code, 
appicabilily of 42-46 
doe» not apply to plocrec-nji 
befoie Receiver 43 368 
promoni of— apply oalr subject 
to^ tie pros is.cn* cf the Act. 

order Cimniie; 41 
preferred by third parties, 425 
damn consequent upon seizure cf 
property br receiver not to be 
confounded vritb claia under 
O ru. r 58 CPC 426 
to propertv seized br recener 
and res jud cats. 426 
lot damages. 1 5 
C l ai m s include debts 103 

risk of oaitisj particulars of 
cla as. 103 
Qura Cases 

power of InsoSeccy Court to 
entertain. 40 
Onus in. 4 1 

Oerscal mistakes, 

inherent jurisdiction to rectJy. 


G erics, pnonty la rerpect c £ tie 
w*;ei of 407 
Code, Inc. an Penal. 439 

Cr ceil Procedure. 442 
Civil Procedure. 43 
Collateral purpose 

inherent power to coin pete 
tioa for 43 

pt„ .03 for — is aa abate of d.e 
prccettet of tie ecu'!. 1^5 
Collector, 

Sale cf revenue pa yin; pro- 
petty tirOw»i. 402 
Collusive Suita, and acts cf _s~- 
vency. 55 

are no part of tie s »‘t e. 9 

for indrn; a purchaser. 225 
la rerpect cf poicie* cf rnt-rance 
.■ propertv. 170 
examination by — cf wcneise* 

i.dcrin; frem iJncis. 4C5 
cf receiver in case cf su6i*;a*es 
property. 373 

insolvent may be exaanned c— 

141 

Commissioner, 
ta Insolvency. 

Commission AitnU, Lave cf?^J 
in; power over ;oods eutmr".e-S 
to them. 17 _ 

goods entrusted to. J74. 1/6 
Committee 

of inspection. 419. 420 , 

cf lunatic, appbcalioa fer bant 
ruptcr by. 74 

Common Carrier, see Carr.er ^ 
Company, exeopnoa cf reps.e»e- 

“• 71 *1 

may be petitionin; erre. or. 01 

Companies Act , 

bow far tbe pros . ens cf tie Art 
caa be imported into. 3 
priority of Crown deb s cot r 
copn.sed in. 407 
Compensation, award cf ‘53 
for frivolous and vexat.o-a 
lion. 153 . ... 

may be realised as n=c. 153 1 54 
sealsstion cf. 154 
su t for— barred. 153 
when to be swarded. 154 
Complete Code 

Ir solvency Act is. 3 
Composition. 243 48 

acceptance of _by resole toa- * 
consequences Sowvna from, a/ 
coapos-lion-deed. 247 
criminal bsbiity after. 445 
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Composition — (Contd ) 


father and son 252 
may be an act of insolvency 56 
if creditor assenting to — can file 
bankruptcy petition 82 
is binding on approval by Court 
245 250 
out of Court 246 
secured creditor not affected by 
250 

when and on whom binding 252 
without notice is invalid 247 
Compromise by receiver 384 396 
without Court s sanction is not 
necessarily invalid 390 
with person liable to insolvent 
estate 396 

Compulsory deposits in Provident 
Funds 175 

Concealment of property 

should be gone into at a subse 
quent stage 86 

Concurrent Adjudication, may be 
cancelled 237 

Concurrent jurisdiction, of Courts 
23 237 

Concurrent petition, 7 I 
Concurrent proceedings in and out 
side India 239 
Conditional discharge, 259 
effect of 260 

does not terminate the insolvency 
proceeding 223 260 
Conditions 

Court Has no jurisdiction to 
annex — to adjudication 156 
on which insolvency petition can 
be made 70 84 85 
no jurisdiction to annex to ad 
judication I 56 
Condition precedent 

if permission is-to suit against 

receiver 390 91 

Conduct, , . 

no relinquishment of security by 

287 , 

examination of debtor •» «° 

133 

Conduct money 
of witnesses 400 
Consent , 

~ 336 

annulment ol transier / 


Consent decree, 32 353 
f 353 

an be examined by 
Court 32 

s meaning of 2 

debtor has no locus standi to 
oppose 1 09 
of petitions 1 08 
of proceedings 109 
Construction 

of Insolvency Act 10 
Contempt, of Court 377 
of Receiver 377 
committal for 377 
power of High Court to punish 
377 

power of D strict Court to punish 

377 378 

Continuance 

of proceedings on death of deb 


I I 1 


Contingent Creditor 
not a creditor I 4 
Contingent liability 

if can be proved 227 
—of surety 227 

Contingencies, see Conditions 
Consideration 

antecedent debt may constitute 

good— 325 

for a debt may be enquired into 
during public examination I 39 
transfer in— of marriage 320 
passing of— raises a presumption 

of good faith 322 

purchaser paying good 324 
valuable 32 5 
continuance of Proceedings 
Contract 

damages for breach ot 

227 

damages ar “D E 
provable 2^.7 

wh eh do not give 
able debt* .-26 
Contract Act 

f applies to sale* I 
Court 39 6 


15 174 


trol 


376 


Felon 


Conviction of ihe insolvent 435 
440 

appeal against an order of 441 
Conviction 

for bankruptcy otTecees 43' 
for obtaining false cred I 
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, HviO-.VSSCT VC" 


Cozrv^uB — (Con-d ) 

•f Co—* t c. ecu s K oho: sa ciL 
bear tp?c*j ‘isa, 447 
-so ve -« noc^ea _ Cr — a! 
jfc 1 cpv^. 440 

property 



P«- « crc— or 

so, — ab e a pay on an. ul- 
*30 ot a- ik. -a tea cot to 

coapet^ — 2 1 

* a w »-h accrte .» g.age. 
3 6 3ll 

of tuo. ces s f ul mo ion *»y recei- 
ver 4 5 

o. re-e ver • s- a. 3*4 
of *o ca no be cfar*ed on be 
•* vc «*«* e j rt^oiei K ro- 
•eco r* j! xi hot Court a uac 
pt-O 


pr nc pie for 

5 

^ece ver can .ate aaesa y hots 
cre^j or tor 3 94 
^ece_ver shocid aot be *** * ~ 1 - per 
•oda v Lab e e t>J — unless Lis 
conduct » r voloua. 394 
•lece ver a ©b a ion o c ve 
aecur v for 3 95 

unso-eess-ul par y may be mage 
to pay **9S 

cmased— nor ,-rovahle. 226 
Co-teoaot, wt -vpa emer-t 
Court, 

Appeal to — a„a rat Rece ver 421 


u tioriae rece-ver to tnort 
t rso vent e* a e 369 
erfere a h Rece.ver ■ *aie_ 
>*>5 369 

>ou y recede , . gecis ora 
mo u 423 


Court — (Canid ) 

— annot ot t, a e u-ocral Cn- 
^c-l o Rene it! 33b t9 

co- emp. of 3 r 7 
cot ol of — — % er —w * 

a a a. 251 

con rol of— ever c-arver j'f 

be p-csee -d. 9 3 
Co—*— o ci-tl. e die ceb-o. — 
^ esc— 1 33 140 

o- ec— n % p car— ioa. -i can Lea. 
appear oa co v.— ion. 44/ 

•_-*v oj — on ere or a Af-j—i-a- 

o -/6 

o be iktut*T a ea— hi o-Ler 4 5 
Ca^re on c— o award cos.i 4 / 
fi s-re io— of CoLt* o O *'vr 
summary a— m LUtta. o— 4 >4 

453 

a v of Court, ere t „ -ecree 
u o -roper-y alen - eie tt- 
u— o£S 

du v of tram. * tJitwUt a on 
be — 2 1 £ 

as power of icpe-v-tion eve. 
rece ver 3 6 
beret p-wer o. 43 
urrsd ion of 94 
pereral pewt a ©. and p oce-n-e 
or be Con — 42 
Ju ic*io— » of — o annul ra-wt 

315 

has all be r „h.s of rece-ve* 3*2 
bew o be moved unoer sc— fc9 

441 

of Sma1 Causes, 25 

power ©‘ — o orc/ce all gues-ios* 

powers o' if no rece ver a^po— 
ed. >S 2 

power of to in erfere wj-h sate 
by tbe Rece ver 368 
power of, to oeltver possession. 

3 "2 

power or — o order arres. a. er 
aejudica on. 213 
Rece ver -s no. a Cour— 369 3 6 
re . a on be ween Prov n-.al an— 
Previoeacv Con r a 25 
bubore na e Con r— 23 
to er H u re no the amouc e 
aeo— £ 1 1 3/ ^ 

secured orb— 223 




. *51 


4 0 

ves * of K rcrwr r m. 3S2 
when leave of Court ■ necessarv 
or be rece ver 
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Court fee* 

suit by teceiver without, 395 
on memorandum of appeal, 472 
C. P. Tenancy Act, 142, 148 
see 'Sir Lands' 

Credit 
fake. 190 

undischarged insolvent obtaining, 
448, 449 
Creditor 




i receiver are not privies, 
assenting to composition not en- 
titled to file insolvency peti 
tion, 82 

application for insolvency is not 
the creditor s only remedy 82 
any number can join to make a 
petition. 78 

attaching creditor does not rank 
as a secured creditor. 1 8 
bankruptcy petition — not the only 
remedy of. 82 

bankruptcy proceedings not nega 
lived by solitary 81 
benamdar not a 1 3 
can file an insolvency petition 81 
coming late. 413 
conditions of creditor a petition 
for insolvency 76 
contingent creditor, not a. 14 
creditor has no remedy after 
appointment of receiver, 178 
et seq 

creditor's right to present peti 
tion 144 

directing prosecution if can hear 
appeal from conviction 447 
disputes between creditors inter 

»e. 221 

does not include a benamdar 13 
does not include a secured eredi 
. 'or. 13 

has no locus tlandi to intervene 
in a stranger s proceedings 

against the estate 425 
liable for damages if receiver 
seizes a third party » property j 
at his instance 374 387 

may apply for enlargement of 
time for discharge *39 
may be a decree LoU« ' ’ 
may prove for interest coV VU 
election of remedies b> 79 

if entitled to rely on an anlece 
dent act of insolvency 106 
meaning of II 17 282 344 

iew‘ cfed.lora cant be included 
after three months from •*« «.» 

insolvent) 106 


Creditor — fContd ) 

not bound by decision against 
receiver. 369 

not entitled to immediate pay- 
ment, 80 

notice of hearing to be given to. 


115 


if estopped from proving debts 
by private arrangement. 228 
if can rely on an act of msol 
vency to which he is a party, 
54 61 82 

includes a decree holder 1 1 
meaning of 12, 344 
one creditor may be substituted 
for another 110 
original petitioning creditor has 
the carnage of proceedings. 


111 


precluded from making bank 
ruptcy petition 69 
priority of official Receiver over 
attaching—, 303 

right of— to amendment of sche 
dule 298 

right of — coming late 412 413 
schedule of creditors 2f4 218 
secured creditor see Secured 
Creditors 

sale of solitary— does not nega- 
live bankruptcy proceedings 
81 ISI 

surety is a 1 3 345 
payment to— behind the back of 
the Receiver 165 
that can make a bankruptcy peti 


81 


transfer for the benefit of 55 
who has not proved debt before 
declaration O / a dividend 412 
Criminal liability after discharge or 
composition 448 


.... ground ! 

vency petition 1 50 
Criminal proceedings. 442 4 3 


Cross-demands 


Cross-esammation 


Bankrupt can 
proof 2 1 7 
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Crown 

no forfeiture of the security 
money for insolvent's atten- 
dance, to, 124 

Crown debts, 275 

discharge does not release insol- 
vent from, 273 

no protection order against. 212 
priority of, 405, 407 
Culpable neglect, of insolvent, of 
business affairs, 262 
Custody 

jurisdiction of Court may arise 
with reference to place where 
insolvent is m — •, 93, 97 
the insolvent may be forwarded 
to Magistrate in—-, 450 


Damages 

arising out of contracts are pro- 
vnble, 225. 227 
claim for, if properly, 15 
for breach of contract. 174 
in tort are provable, 225, 230 
receiver not liable for-for seiz- 
ing property of strangers at 
Urn instance of creditors. 374. 

for assault, battery, trove c 
seduction, etc , 225 
liability of receiver, for — , 361 
Damdupat, 

rule of— does not apply to m- 
solvency proceedings. 291 

Death of debtor, effect of, 112 
legality of adjudication after. 114 
pending appeal against adjudi- 
cation order, 114 

I nC 

does not stand in the way of 
distribution of dividend, 409 
no divesting by, 112, 167 
surety discharged by. 124 
Debts, meaning of. 14, 77 

barred by limitation cannot be 
proved, 226 

by discharge cannot form good 
consideration, 274 

mV o? 1 8? tl ° n ** t0 th " “ mounl 
crown debts, 275 
C °of * 8° enqUlte ,nt0 * he aR> ount 
disallowance and reduction of. 
family debt, 76 


Debts — (Contd ) 

future debt, how to prove. 278 * 
from which the insolvent is not 
released by discharge, 274 
•includes a judgment debt, 11, 14 
inclusion of bogus debts in the 
i / schedule, 101 
(V/ incurred after adjudication, not 
provable, 229 
joint — . 229, 280 
meaning of, 14 
mode of proving debts, 293 
must be owing by the debtor in 
his own right, 77—- — 
must be a liquidated sum, 78 
not provable under the Act, 225 
not barred at adjudication, may 
be proved, 222 
' non-scheduled — , 220 
payable at a future time, may 
be proved, 277 

no limitation for proving—, 221 
of deceased Mahomedan do not 
form charge on his estate. 20 
provable under Act, 224, 226 27 
power to go behind judgment—,*— 

priority of, 405 09 
Receiver’s power to go into the 
nature of, 218 

statutory limit of— for the pur- 
pose of the petition, 90 
time limit for proving, 221 
validity of — to be established, 

114, 115, 144 

what debts have no priority. 
406, 409 

Debtor, See Insolvent 

application by, when to be dis- 
missed, 145 

when not to be dismissed, 148 
arrest of, 213 

can be examined as to his con- 
duct, 143 

cannot alienate property after 
filing insolvency petition, 163 
64 

conditions of insolvency petition 
by, 84 

continuance of proceedings on 
death of, 111 

costs of maintaining a—, 477 
detention of. in civil prison, 122. 

212 

does not include his legal * e * 
presentatives, 14 
duties of debtors, 126, 128 
duties are of a disciplinary 
character, 128 

effect of death of debtor, 112 
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Debtor — (Contd ) 

has no light to oppose consoli 
dation 1 09 

includes a judgment-debtor 1 I 
interim proceedings against 121 
1 able to bankruptcy proceed 
ings 68 

may apply for the enlargement 
of tune for discharge 1 59 
notice on the death of 114 
notice upon debtor s representa 
tives in case of death 113 
offences by 434 

plea of fraudulent preference by 
— outside Insolvency Court 
354 

public examination of 133 138 

re adjudication of 253 

re arrest of released debtor 130 

release of 130 131 

statutory limit of the debts of 90 

surety discharged by death of 

to give security for appearance 

122 123 130 
under an award 1 2 
"hen liable to punishment 130 
Debuttur property, 176 
Decision, under s 4 is a decree 39 
483 

and therefore open to appeal 41 
“ fference between decision and 
order 39 

effect of — under sec 53 338 
ort *e* regarding entries not a — 


Declaration of willingness, 100 103 
decree, decision under sec 4 is a 
39 483 

against insolvent not binding 
upon Receiver 188 353 
consent decree 32 353 
further or personal — 181 
l n s ec 52 does not include a 
decree on a mortgage 309 
"hat is— for money 64 
absence of leave does not ren 
der— a nullity 188 
Decree holder 
creditor may be a 13 
includes a transferee from a 
decree holder 12 13 

S« Dismissal 

dismissal for 44 104 152 
dismissal for-if bars fresh ap 
Plication ] 04 

Defence absence of leave is no 
D*G \* lld ~ to receiver s suit 390 
“etmitions, II 


Delegation of jurisdiction 316 336 
no delegation of enquiry under 
sec 53 by Court to receiver 
336 369 374 

of powers to receiver of the 
duties of Court 386 
of powers to Official Receivers, 
468 

Delivery of possession 

to purchaser from Receiver 34 
Demand 

when interest may be proved 
from the date of 290 292 
Denizen 

can be petitioning creditor 82 
Departure, from place of business 
an act of insolvency 62 
Deposit 

* in Provident Fund 198 
Deposit money 

Suit to recover 393 


Deputy Commissioner 

of Darjeeling appeal against the 
order of 463 
Detention, 2 I 2 

protection or order a.ainst 209 

212 

Devise , i ■ 

f estate is not revoked by 
bankruptcy 419 
Diet money 

if required for subsistence of 
insolvent in civil prison 440 
477 

Disallowance 

of entries in schedule 295 
Discharge, 254 

absolute order of discharge Z57 
absolute order for— when refused 

257 261 

application for 254 
adjudication to be annulled on 
failure to apply for— 267 

automatic discharge 268 

by foreign Court 260 

conditional discharge 260 

criminal liability after 448 
discharge does not exempt the 
insolvent from criminal 
liability 448 

dismissal of application for 
does not bar a renewal of ap- 
plication therefor, 267 
does not put an end to Courts 
power to give directions as to 
distribution of assets 258 
does not release insolvent from 
certain debt 

effect of cor 260 

effect of 27 jk 
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Discharge — (Confd ) 

effect of refusal of 266 
effect of refusal of — on petition 
for protection 258 
effect of — outside British India 

275 

effect of not applying for dis 
charge 267 

enlargement of the time for — 
159 

fresh application for— not bar 
red by previous refusal of it 

277 

grounds on which may be re 
fused 261 63 

in case of concurrent adiudica 
tion by two Courts 260 
means financial freedom 274 
no automatic — 268 
order extending time for — is not 
a decision under sec 4 4 1 
pendency of case not terminated 
by refusal of — 258 
power to review or revoke 260 
power of Court to review its 
order of refusal of 277 
procedure for 256 
releases only the insolvent and 
none else 273 276 
refusal of 277 
refusal of absolute 263 
subject to conditions 259 
suspension of order of 257 
time for must be fixed 155 157 
time for — may be extended 1 59 
when insolvent not entitled to 
discharge 263 
Disclaimer 

of tenancy by Receiver 175 
Discovery 

of debtors property 398 
Discretion 

in demanding inventory etc can 
not be interfered with by 
High Court 129 
in dismissing insolvency petition 
152 

of trial Court not, to be lightly 
interfered with 50 
costs of proceeding are in the— 
of Court 477 

exercise of — in appeal 1 52 
order of adjud cation is in the— 
of the Court 69 
to appoint interim Receiver ||8 
to exercise power under sec 4 
38 

Dishonesty no ground for refusing 
an adjudication 66 


Dismissal, 

See Default 

appeal against order of 153 
criminal misappropriation no 
ground for 150 
effect of 152 

fact of to be stated in subse- 
quent petitions TOO 152 
for default does not bar a 
second petition 44 104 152 
for sufficient cause 150 151 
grounds for 144 
grounds for to be stated by 
Court 143 

if fresh petition lies after d>s 
missal of previous one 44 
104 152 

mention of bogus debts no 
ground for 150 
of petition 1 42 

of petition does not constitute 
res judicata |$2 
of previous application by debtor 
or creditor does not bar 
another application by another 
creditor 105 

on the ground of abuse of pro 
cesses of Court 147 

of bad faith 149 
Disposing power, anything subject 
to is property 12 15 
of commission agents over goods 
entrusted to them 17 
Disposition, order etc 

goods in— of the insolvent 160 

190 91 

Dispossession 

by receiver 34 430 
Disqualifications, of insolvent 451 
452 

duration and removal of 453 
Dissolution of Partnership 
See Partnership 
Distribution of property 405 
rateably without preference 400 
409 

of partnership assets 408 
District scheduled districts 6 
District Court, meaning of 11 H 


21 


has insolvency jurisdiction 21 
is subject to superintendence ot 
H gh Court on the appellato 
side 26 

appeals from orders of 457 
Dividends calculation of 410 
effect of reduction of entries on 
— already paid 298 
find dividend 413 . 

mode of distribution of 413 14 
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Dividend * — (Conld ) 
no suu for 414 

light of creditor not proving 
before declaration of 412 
413 

succession certificate not neces 
sary for payment of 414 
unclaimed — to be deposited in 
Court 409 

when estate to be distributed in 
a single dividend 454 456 
Doctrine 

of pious obligation 172 173 

176 

of caveat emptor applies to sale 
by Receiver 388 
of Relation back 201 330 
finality 428 
Documents 

production of 401 
falsification of 434 
Domicile 

jurisdiction with reference to — 
93 94 

Double proof, 218 
Dower 

Nlahomedan wife cannot enter 
into tbe schedule for deferred ) 
219 I 

remedy for deferred 412 13 
transfer for 326 
Duty, of executing Court 308 
of Receiver 383 85 
of Court on creditor s applies 
Cion 76 

of Court on a petition for annul 
tnent 362 

post adjudication of insolvent 
161 

Duty of the debtor 1 26 27 

effect of breach of 127 j 

penalty for non performance of 

129 I 

to produce account books 128 
inventories 128 
to submit to examination 129 
the duties can be enforced by 
Court or Receiver 129 
Dwelling house 
absence from 51 
meaning of 63 

E 

Earnings discharge sublet to con 
ditions as to future 254 
Effect of adjudication 159 
of discharge 27 3 


Ejectment 

notice of — can be served not 
withstanding the landlord » 
bankruptcy 165 
of third party by receiver 374 

Election 

of temedies 79 427 
of remedy against firm or part 
ner 337 

of remedies 79 427 
by secured creditor 282 287 
by secured creditor to Bit on 
security or to claim to prove 
284 

of remedies by creditors 79 
English Bankruptcy Court 
imperial nature of 5 238 
English Law 

how far can be looked to in con 
strumg the Act 1 l 
Enquiry, scope of at hearing 135 

nto offences 44 1 

Entries disallowance and redue 
tion of in schedule 295 
application for expunging 296 
Equitable assignee 

if a secured creditor 176 285 
Equity of redemption IS property 
and vests 168 199 
not goods 193 
Equities 

rece ver takes property subject 

to — 162 163 

schedule rectification of 296 
Estoppel 

regarding act of insolvency 54 
61 . , 
regarding right of proving debts 
228 

creditors having double i 
and making election a 
estopped from making i 

non 408 09 


redy 


Evidence 


141 


mode of 11 
pose of ex 
recorded bv 




it 355 
or document! 
jrding 141 
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Examination — fConld ) 

debtor bound to answer ques- 
tions, 139 
object of, 139 
of witnesses, 400 
public— of the debtor, 138 
private— of the debtor, 400 
questions of bonafidc need not 
be gone into during, 140 
Exclusion 

of the period of limitation, 481- 


i- Extravagance, unjustifiat 


Failure 

to account for loss of assets, 261 
to apply for discharge, 268 
to keep or to produce accounts. 


Execution, assets realised Ip, 304 
benefit of execution as against 
receiver. 301 

effect of insolvency petition on. 


not restricted by sec 51, 299, 
300 

right of creditors under 299 
of order of Insolvency Court, 39, 


Faith, good faith, 352 
See Bad faith 
False credit, 190 

False entries, making of. when an 
offence, 434, 438 
Family, Mitakshara— property. 170 
Family debts 

members of a family may be ad- 
judicated in respect of — , 76 
Felon, may be adjudicated insol- 


of warrant of possession 45 
of order for costs. 478 


property token in— to be deli- 
vered to Receiver, 308 
liberty of unscheduled creditor 
for—. 252 


Executors 

can tender prove 216 
one of several— may file insol- 
vency petition for a joint debt 
due to them, 81 

insolvents con be appointed, 453 
Exemptions of corporations etc, 71 
Ex parte, order of adjudication. 


order selling aside of, 44, 117 
vacating of ex parte order is not 
annulment, 143-44 
cx parte order of annulment can- 
not bo set aside under O IX. 
CPC 272 
Expenses 

of administration may be retain- 
ed by receiver, 405 
of witnesses, 400 
of administration. 230 
Expunction 

of entries In schedule, notice and 
evidence for. 297 
Expunging entry, 295 
Extension 

of time, under sec 148, CPC 


of time for discharge by implica- 
tion 159 

of the time for application for 
discharge, 159. 269, 271 


Fiduciary character 

insolvent managing properly 
under sec 66. holds, 416 
Final, what orders are final, 463 
_ final dividend, 4 I 3 
Final Decision, 36 
Final Dividend, 4 I 3 

declaration of—, without notice, 

414 

Finality 

doctrine of, 428 
Fine 

realisation of compensation as. 
153, 154 

Firm 

act of insolvency of, 53 
Hindu family, 173 
insolvency petition against, 71- 
72 

suit against individual partner 
of-. 163 64. 183 
adjudication of, 71, 487 
First charge 

dues of a secured creditor con- 
stitute, 224 
Fixtures 

ore not goods, 1 92 
not subject to reputed owner- 
ship. 193 
Foreign Court 

adjudication by — . does not affect 
jurisdiction under this Act, 94 
discharge by, 260 
district Court of Sceundrnbad i* 
a, 4 

if property vests in the trustee 
on adjudication by, 163 


ment of transfer by Indian 
Court. 318 
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Foreign Property, 5 

if tests in receiver 163 
Foreign territory 
annulment of property in 3 I S 
property in — tests in receiter 
163 

Foreigner 

domiciled and resident abroad 
96 

residence of 9S 
Forma Pauperis 

suit by receiver in 395 
Formulas for manufacturing articles 
are property 18 175 
see secret formulas 
Forum, see Venue of Court 
for trial of offences 450 
Forward Contracts 
may be proved 227 
Four annas private arrangement to 
pay— in the rupee 235 
Framing of schedules 214 218 
to be by Court 2 18 
by Official Receiver 488 490 
Fraud and fraudulent breach of 
trust 275 

transfer void because of anti 
cipatory— 318 

Fraudulent breach of trust no 
release from debt incurred by 
273 275 

no absolute discharge if insol 
tent is guilty of 262 
Fraudulent decree 

insolvent can ma ntain a suit to 
set aside a 186 
Fraudulent intention 
transfer with 58 
Fraudulent Preference 345 349 
lurisd etion of Court otl er than 
Insolvency Court to determine 
question of 3 55 
meaning of 60 

plea of outside Insolvency 

Court 354 


idulent representatic 
isy lead to annulni 
jud cation 118 
ill application 
Unusual for default 

104 152 


Fresh Proof , , - 

f one rejected t efore 
Frivolous petition o"’l * on 
for 153 


Fund, See Provident Fund 

— for remuneration of Officiaf 
Receiver 379 

Funeral expenses 
priority of 408 
Furniture 

Further decree 1 8 l 

obtainable by secured creditor 
287 

Future advance assignment to 
secure a future advance 59 
Future earnings 193 
Full payment 234 

G 


Gambling insolvency due to lO 
discharge 262 
Gaming Act 394 
Gaming Debt 

not provable 226 
Garnishee proceeding 

no— to attach d v dend 415 
General powers of Court 42 
Gazette publicat on n 208 240 

454 

Gif* 

transfer includes 55 
to wfe 321 
Gomastha 6 7 
fraud of 67 
Goods 

f xtures are not 192 

held by commus on agent I 7 

may be cla med bv ba lee of 


20 


of ! 


wle 


depos ted for «pec he 

28' 

Good faith 352 

enquiry as lo w 

149 

3’2 








of 


323 


Ground I * 

1 el I o 

for » null 


I 

, liatarvlous speculation* 

due lo o d *cl a . k e 


rtolve cv 

261 265 
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10 a group of sections, 9 m £. Dt> d f»nt, II? 

Hearing of insolvency petition, 133 Indemnity 

procedure to be followed at receiver may take-for 

hearing of bankruptcy peti- 394 47A 

t,on I 33 rmhl 


of deceased insolvent, 113 
not substituted can re-open pr 
peed mgs, 475 

High Court, appeal to, 457, 465 


followed at receiver may take— for his cost*, 
cruptcy peti- 394, 478 
, , r| ght of — , against insurance coin- 

hearing, 134 pany is chose m action and 
vests in receiver. |49 
HJ Indian Oaths Act, 139 

re-open pro- Infant, see Minor 

ca n enforce payment by bank- 


ft-ytSPS .V.i W. 467 81 

jzzzxra 396 

? n 7.o.«K, ‘,sr-» 


to punish contempt of 
Courts 377 

Hindu family, 
property, I 70 
firm. 173 

Hire purchase system, 191 
History of the Act, 1 
Holdings 

surrender of karsha, 326 
Homestead land 

unde, C P Ten Ael. of in.ol. 
vent, 174 
Hypothecation, 
of movables, 20 


proceedings in— of adjudication. 
Illegality 

fathers debt* not tainted with. 

Illustrations, 1 0 
Immorality, 

father's debts not tainted with. 


Immoveable properly, special pro- 
visions in regard to, 402 
paying revenue to Govt . 402 
Imprisonment, must be subsisting. 


Inability to pay ,„„S„ . pc „„ on 
tor insolvency, 84, 85. 87 
Meaning of, 87 88. 102 
proof of. 89 

need not be strictly proved. 87- I 


to be proved tr. 
manner, 135 


I power to require, 396 
Inherent power, 43 

no — to grant anticipatory interim 
. protection, 131 

to dismiss a petition if not hona 
F fide, 43 

to dismiss bankruptcy petition as 
abuse of processes of Court, 
J45 

to rectify clerical mistakes, 43 
to rectify the errors and mistakes 
of receiver, 433 

to grant anticipatory interim 
protection, 44. 131 
Inherent jurisdiction, to discourage 
successive applications, 92 
}o correct clerical mistakes, 43 
Injunctions, 48 

no jurisdiction to grant— upon 
third party, 207 
stay of proceedings by, 48 
In rem 

Adjudication and vesting order is * 
a judgment, 167 
Injury 

damages for — to person ana 
reputation do not pass to 
Receiver. 174. 185. 392 
action in respect of — to insolvent 
estate resulting from breach of 
tort or contract, 393 
Insolvency, acts of, 50 68 

effect of — on partnership, 452 
effect of — on the right of prac- 
tising as a pleader, 453 
effect of, on antecedent transac- 
tions, 299 

of karta or manager, 17®. 
petition to be dismissed, if s,at . u " 

tory limit under reached. 91 
position of insolvency receiver, 

370 

Insolvency Act 

a complete code, 3 
construction of, 10 
how far retrospective, 6 
if a method of execution, 3 
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Insolvency Act— (Contd ) 
policy of, 3 
purposes of, 3 

Insolvency Courts, - 

can decide questions of title, 3 I 
can reduce to the possession of 
receiver a property seized by 
another, 374 

competency of to go into coll* 
teral matters 26 et seq 
execution of order of 39, 46 
jurisdiction of over stranger 34 
jurisdiction of — under sec 4 28 
no bar to alienation of insolvent s 
land by, 403 

plea of fraudulent preference 
outside 354 

power of — to grant stay injunc 
tion etc 48 

powerless against obstruction 
based on independent title 
375 

Insolvency jurisdiction, 21 
Insolvency petition 
*ee Petition 

effect of— on execution 93 
l conditions of an— 85 
Insolvent, See Debtor 

action for contumacy of 130 
administration of estate of person 
dying 114 

after acquired property of 193 

allowance to 417 

can hold separate property 174 

carrying on business with the 
permission of Court 417 
continuance of proceedings on 
death of 111 
cruni nB ) liability of 437 
death of how for affects pro 
ceedings 112 

decree against— not binding on i 
Receiver 353 

I disqualifications of 451 452 
1 examination of 129 138 39 
meaning of 4 

management by and allowance 
to 415 16 


Insolvent — (Contd ) 

release and protection of 130 

right of, to amendment of 
schedule, 298 
right of, to surplus 418 
solvent debtors of — not absolv 
ed from liability to pay 
interest 166 

suits and appeals by or against 
to submit to examination 129 

undischarged— obtaining credit 

448. 449 

when not entitled to discharge, 

261 64 
Inspection 

committee of 419 420 
Insurance Company 

right to be indemnified by is a 
chose in action and vests in 
Receiver 17 5 76 
Intent to defeat delay etc 51 
such intent is a question of fact 

58 

Intention , 

of insolvent is relevant and that 
of creditor is immaterial 287 
Interest 

saleable 27 37 
Interest see Cost 

accruing after adjudication 49U 
can be taken into account to 
reach the statutory limn of 
R. 500 78 

for the purpose of dividend 
289 93 

for debts due on a written wstlu 
ment 292 

general rule as to 290 

harsh and unconscionable 
relief in respect of ^ 

agreed upon 289 90 
insolvents solvent debtors not 
absolved from liability lo pav 
166 

rebate of 278 

right to higher not proud ccd 
when all debt, paid in lull 


managing property 




. 66 

416 


holds fiduciary eh*' 
minor cannot be 73 
no cost* personally a C *>»»‘ un 
discharged 478 . 2S1 

power to re adjudge debtor 
private examination of 400 
receiver not bound by Jetiee 


ruled eredtit ran cfai 


subaequrn* 29 1 411 

to I r allowed up lo date cf 
adiuJeaton 29 I 

„1 rn from dale ot dema-d 290 
ntrn from the date cf ad a 
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Limitation — ( Conic/ ) 

in insolvency proceeding, 481 
saved by acknowledgment of debt 
m bankruptcy petition, 485 
Limitation Act, if applies to insoL 
vency proceedings, 80, 481 
Liquidated Sum, 78 
Litpendens 

against receiver, 188, 200 895 
List 

of creditors and debts, 126, 128 
Local authority, 407 

insolvent has no right to sit or 
vote as member of, 451 
Local Government, power of. to 
bar application of insolvency 
provisions, 491 
see Government* 

Locus Standi 

creditor has no — to intervene in 
a proceeding by a stranger 
against (he estate, 425 
debtor has no— to oppose con- 
solidation, 109 

of insolvent to move Court for 
reduction of proof. 251 
Lunatic, 

can enforce payment by bank- 
ruptcy proceedings, 81 
cannot be adjudged an insolvent, 

74 

Committee of, may file insolvency j 
petition, 74 

M 

Magistrate, the Insolvency Court 
may make complaint to nearest, 
442-43 

to deal with the complaint under 
Cr P Code, '4 4 2 
insolvent cannot act as, 451 
Mahomedan 

dcbls of deceased — do not fotm 
charge on his estate, 20 
Mahomedan wife 

cannot enter into schedule for 
deferred dower. 2 1 9 
remedy of — e nulled to detested 
dower, 412-13 

Maintenance, to insolvent, 416 
arrears of — to 9e mentioned in 
the schedule. 103 
arrears of, are provable, 227 
arrears of— are debts 14 
if a provable debt 132, 275 
order of discharge does not 
release debtor from liability 
for, 273. 275 

protection order against obliga- 
tion for—. 132 


Maintenance— (Conid.) 

■which an insolvent husband is 
ordered to pay, 206 
MaTguzar 

Sir lands of. 1 74 
insolvent — does not lose his right 
of occupancy, 16 
Malicious prosecution 
Management by insolvent, 415, 416 
Court averse to assuming. 392 
Manager, Insolvency of. j 70 
Marginal notes 

if can be referred to, 9 
Marriage, transfer before and try 
consideration of, 320 
settlement to defeat creditor*. 
321 * 

Married Women, bankruptcy of, 68 
Meetings of creditors, 244, 247 
of the members of the commit- 
tee of inspection, 420-21 
Memorandum 

Court fees on, 472 
of appeal, 470 
of cross objection, 472 
of oral evidence, 134 
return of— when appeal pre. 

rented to wrong Court, 470 
Minor, 

adjudication order when a firm 
has fT minor partner. 73 
cannot be adjudicated, 72 
can be allowed to withdraw, 107 
liability of— for joint family obli- 
gations, 74 

member of a family, 74 
Misconduct, certificate that in»o<“ 
vency Is not due to, 451, 453 
refusal to approve composition 
because of, 249 * 

Misfortune . 

certificate of bankruptcy result- 
ing from, 453 

Mis-statement, does not lead to 
refusal of adjudication, 101 
effect of mi* statement of facts 
in petition 101 

Mitakshara family Property, 170 
Mitakshara father 

admission by. as to genuineness 
of debts, 

adjudication of, 170 71 
interest of — if ptoperly. 1 « 
Mitakshara joint family , 

insolvent’s undivided share in, 

17 ! 

Mode of proof, see ‘Proof* 

Money 

held in deposit with a bank, ZZ9 
fn Provident Fund, 170 
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Money — (Contd ) 
deposited m Court by insolvent 
as security for costs of P C 
appeal may be attached 168 
>» property 16 

'ealisjd m execution by debtor 
Mortgage, 19 

ky Receiver 384 389 396 
compared with charge 19 
position of transferee redeeming 
a prior— 328 

Mortgaged property 

receiver a commission in the case 
,, of 373 
Mortgage suit, 

R "ot" 8 7 

effect of application under s 53 
“n— 200 335 

stay of when mortgage security 
‘s challenged 287 
Mortgagee 

<«n execute his mortgage decree 
*',*3 adjudication 199 
292 *° ,ntere * ts #nd c04t8 

Position of 199 200 287 
earning possession after bank 
_ u Ptcy entitled to crop^ 199 


i - , entitled t 

Motive see Intention 
*' ^ j ^ngredient in preference 
Mot.o„ ? ee Revision 
Moveable./^' V " " m °“° nS 
hypothecation of 20 
Mllltifariou.ne,. 1 | 0 
Mutual credits, 28 J 
Mutual dealings, 278 280 
accounts to be taken 282 
r'Eht of set off in case of 281 


N 


Near Relations 
transfer. i„ favour of 322 
Necessaries 

♦upplied before death pr only 
N of 408 

Necessary party 

transferee is a necessary parly 
355° p,OCee ^ ,n ® under • 54 
- •> 393 

>|i 


Receiver if a— in an appeal 
against him 432 
Receiver is a— in • mortgage 
w »ut 201 287 
Neglect of business, 262 


Negligence, receiver is hable for 
gross, 366 

Non attachable properties, 1 96 
Non scheduled debts 

may be recovered by ordinary 
suits 220 
Notice, 

before annulment of adjudica 

bona fide transaction protected 
under sec 55 must not be 
tainted with 365 
effect of non service of notice of 
admission of petition 1 I 6 
refusal to accept registered cover 
containing 116 17 
for declaration of final dividend 
414 

if necessary for suing receiver 
391 

for annulling a transfer 335 
for including an after coming 
creditor in (he schedule 222 . 
for striking off entries from I 
schedule 297 ' 

of ejectment see Ejectment 
of suspension of payment how 
to be given 65 

of hearing of insolvency petition 

115 

may be sent per registered post 

116 

non service of— on creditor • 

hens 472 475 

no riRht of beating without 115 

no withdrawal without — 108 

of appeal 471 

of admission of petition 115 
of composition 2 47 
of order of adjudical on 208 
of suspension of psjment au act 

of insolvency 65 


of insolvency procee, 
of ejectment by ini 


■d ngs 1 8 3 
land 


peisonatljr 1 1 6 
>n death of deblot 114 


may l— » — - 
publication of adjud c 
to receiver before sun 
under sec 80 (or 


39 


318 391 


208 

the 


adjud Calioa 

order I ( 0 
what is not -of suspension of 
psjnrni t>5 

Notification under the 0 J Act. 6 


25 
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Nullity 

absence of leave of Court does 
not render decree a, 188 
adjudication made without juris- 
diction is a — . 157 


Oaths 

talcing of — Under the Ind Oaths 
Act. 139 

if can be administered to a bank- 
rupt when accused of an 
offence, 447 

Objection as to territorial jurisdic- 
tion, 97 

as to jurisdiction, 45 
against Receiver can be waived, 
430 

Obligation 

to examine debtor if present, 
133. 138 

Receiver takes property subject 
to all obligations, 162 
Occupancy holding 

if vests in Receiver, 16, 174 
in U P does not not vest in the 
receiver, 1 7 

under the Agra Tenancy Act, 
197 

Occupancy rights, 88 
if property. 16 
if protected, 198 
Offences by the insolvent, 434 
nature of the 436 
Official Assignee, 

see 'Official Receiver' 

Official Gazette, see 'Gazette' 
Official Receiver, see Receiver', 
379 

actual vesting order necessary 

for—, 380 

appeal against an order of, 490 
difference between receiver and, 
490 

delegation of powers to, 488 89 
framing of schedule by, 488, 490 
functions of, 378 81 
bas no power lo examine the 
dehtor, 1 4 1 

if property vests in, 371 
no automatic appointment of, 379 
no review by. 47 
Local Government may appoint, 
378 

orders of — are subject to appeal 
to Court 422 
power to appoint 378 
powers of, 380 8 1 
priority of — over attaching 

creditor, 303 


Officiat Receiver — -( Con id ) 
removal'of, 38} 
remuneration of, 381 
Omission 

to disclose previous petition is 
no ground of dismissal of 
petition, J50 
to mention a security, 83 
to enter property in the schedule, 

439 

Onerous property, 175 
Onus 

of proving right to enlarged 
period, 485 

of proving act of bankruptcy, 54 
Onus of proof, see Proof' 

at the hearing of the bank- 
ruptcy petition, 138 
person impeaching a transaction 
is to prove that it tooL place 
within two years, 332 
lies on the receiver in case of 
fraudulent preference, 357 
in claim cases. 4 1 
on each party to prove his alle 
gallons, J38 

on receiver to warrant the im- 
putation of ownership, 192 
Opportunity 

objection to jurisdiction at the 
earliest- 97, 98 
to be heard, 1 1 7 
Oral Evidence, see ‘Evidence’ 
memorandum of — to be made by 
the Judge, 134 

Order, distinction between decision 

and, 39 

orders appealable, 473 
orders not appealable, except 
without Ioave, 474 
of adjudication, see 'Adjudica- 
tion" 

of discharge, 254 
of Insolvency Court how exe- 
cuted, 39 

Order and disposition, 15. 193 
Ordinarily resides, meaning of the 

term 94 , 

jurisdiction determined 
debtor s residence, 93 94 
see Residence 

Over payment , , 

receiver not liable for~if b ° n 
fide, 414 

refund in case of, 414 
Ownership 

reputed ownership. 159 , 

where property l* in order 
disposition of insolvent, I “3 
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Ua .k e SeC 66 , a ° e * not delude 
the business of AM 
rardanaiUm Lady 
summoning of 399 


notice of suspension of payment 

.L'hT, “ 6 * ct "■'"'«»« i»« 

scpatate adjudication when 
Partner* are adjudged in the 
nun name 72 
Partnership 

°* bankruptcy on 452 


* arinerstup 

Pashes' °* banl - ru P tc y o n 452 
necessary for appeals 471 
*ub»t tution of 46 
Partition 

c,„ 

Party ‘ e ' tate 392 

attachment of property of one 


Payment— f Con td ) 

Receiver may recover— from 

person preferred 355 
Receiver may take legal proceed 
e 'ngs for dissolution of 393 

liability of agent making a pre 
not include ferential— 353 

suspension of 66 
Pecuniary claims, 103 
Penalties 

proceedings of the insolvent 434 

for non performance of duties 
:rship pro 129 

. , , . for wilful non performance of 

st HO duties 437 

for wilful non delivery of pro 

* Payment pe rty 437 

ilvency for Pendency, of insolvency proceed 

ingB 177 

" w **? n not terminated by conditional 

ed in the discharge 223 260 

0/ case not terminated by re 

fusal of discharge 258 

n 452 jurisdiction conferred during— of 


Pensions 

allowed by Government for past 
serv ce« I 75 
cannot be attached 104 
political 175 
Permission 

to sue receiver 370 


another 64 
Receiver a n e 


of insolvency for Person aggrieved 


mortgage sun 201 287 I no* » proceeding a 

Receiver not a necessary formal barred under sec 28 (i 

in an appeal to Court from Personal earnings, 170 
nil act or decision 4 32 i no * excluded from proper 

'* a P ,0 per party in the ( Petition, admission of M 5, 
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Petition — (Contd ) 

effect of misstatement m, 101 
for annulment, by whom to be 
made, 359 

fresh — , see Fresh Application* 
104 

grounds for dismissing, 144 
how to institute, 93 
joint—, 70 

must be directed against debtor, 

70 

petition by creditor, conditions 

of. 75. 76 
presentation of, 68 
presentation of, is an act of in- 
solvency, 51, 64 

separate petitions against joint 
debtors 1 09 

to be adjudged insolvent. 64 
transfer and withdrawal, 47 
verification of, 98 
who can make, 68 
when can be made. 68 
withdrawal of, 106, 
see ‘Withdrawal' 
when the debtor's— can be dis- 
missed, 145 

when the debtor's — cannot be 
dismissed, 148 
Petitioning creditor, 

cannot withdraw money deposit- 
ed, 208 

has ^the carriage of proceedings, 

who can be, 67, 8 1 
Pleader 

Receiver’s power to employ, 396 
for witness summoned for private 
examination may take notes, 401 
right to practiso as— if affected 
by bankruptcy, 453 
Pledge 

by receiver to raise money, 384 
Pilgrim’s business, 392 
Pious obligation 

effect of the importation of the 
doctrine of, 176 
doctrine of, 173 
effect of, 172 
Policy of the Act, 3 
Political Pension 

does^not vest in the Receiver, 
Possession 

property in — of Court, 31 1 
no limitation for receiver obtain- 
ing. 162, 375 

delivery of— to purchaser from 
receiver, 34. 399 


Possession— fConfd ) 

no limitation for obtaining, 162, 
375 

power to order delivery of— to 
receiver, 373-74 

power of receiver to remove 
person in, 373 

Receiver need not sue for—, 162 
resisting receiver in taking — is 
contempt, 377 
warrant of, 45 
Post 

Dividends may be forwarded 
through post, 409 
proof may be sent by, 293 
Power to arrest after adjudication, 
211 

of the High Court, 49 
delegation of — to official re- 
ceivers, 488 

general powers of Courts, 42 
of Official Receivers, 380 
to arrest is discretionary, 211 
of amendment, 101 
of appellate Court, 463 
of revision, 464 

to deliver possession, see 'pos- 
session* 

to go behind judgment debts. 
217 

of Court if no receiver appomt- 
ed. 382 on . 

to expunge or modify proof, 295 
of receivers, 383, 385 
to cancel concurrent orders of 
adjudication 237 
to annul adjudication, 230 
to appoint official receivers, 378 
to require Information regarding 
insolvent's property 396 
to decide questions of title when 
to be exercised, 32 34 
when not to be exercised 37 
to interfere with sale by Receiver, 
to re adjudge debtor insolvent, 

253 . x* 

under sec 4, is discretionary. 30 
of Court to make allowance to 
insolvent. 416-17 . 

of High Court to make rules, 
486 

Power-of-attomey 

persons holding — from creditors 
may be appointed to i a com- 
mittee of Inspection, 419 


e of sale through Collector. 
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Preemption — YConfd ) 
a claim of— can bo advanced 
against receiver 388 
Receiver take* property subject 
to claim for— 162 
Preference 
avoidance of 339 
by mean* of suffering a judicial 
proceeding 352 

consequence* of preference 342 
dominant view of giving—. 349 
during inability to pay 342 
fraudulent preference 60 339 

345 

imports freedom of choice 345 
1II 'j44 ln f%vour of a cred 'tor 

nO - P /^* tenC0 under pressure 60 

346 

no— where the bargain i* the 
result of prior agreement 348 
what constitutes fraudulent pre 
ference 60 345 46 

i , r ntlal Payment 

FrSS.1 l**”’* 353 

Presidency towns, 4 
bankruptcy l« w outside 4 
Preliminary Enquiry 
into an offence 442 444 448 
Pressure, preference under pressure 1 
i* not fraudulent 60 346 
Presumption 

as to consideration for a pro 
note 218 

right of not defeated by Collec 
tor s sale under s 60 by 
private contract 404 
Priority 

of Official Recover over attach 
'ng creditor 303 

ot oono fid e auction purchaser 
o'er Receiver 307 
question of — may be tried by In 
solvency Court 32 
Priority of debts, 405 

debt* due to the Crown and local 
authorities 405 407 
no priority as to ordinary debts 

409 

wages of clerks and servants 407 
Private arrangement 

>f estops creditor from proving 
debts 228 
Private Examination 

of debtor and w. lnes.es 400 
Private Notice , 

of bankruptcy petition to «'*«• 


not 

to transaction if can rely on li 
as an act of insolvency 61 
PrivyCouncil, right of appeal to, 
50 4/5 

security money for costs of 
appeal to 1 68 
Procedure 

Bt ]^32 rln8 ,nsolvenc y P e,lt ion 
includes rules of pleadings etc 


for avoiding transfers 335 
for annulling preferential tran 
sactions 355 

for avoiding transfers not 
summary 356 

for deciding question* of title 38 
for admission of insolvency 
petition 114 

for trial if insolvent obtains 
false credit 450 

on admission of insolvency 
petition 115 

on charge under sec 69 441 
when receiver is requested to 
move 361 

Proceedings sec Stay of proceed 
■ tigs 

against receiver 431 
carriage of proceedings power 
to change I 10 

consequent on order of adjudi 
cation 209 

continuance of on death of 
debtor I I I 

of punitive character cannot be 
stayed 206 

on annulment under sec 37 24<) 
in ignorance of adiudication 204 
/nlfnm proceedings against 
debtor 121 et seq 

Interim proceedings by Court 


under s 53 bow star ed 
under sec 70 nature of 
under a 53 nature of i T 
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Proceeding* — (Confd ) 

under sec 63. if m the nature of 
a suit. 432 

Pro ecu, abuse of process, 43 
Procedure 

on tubstttution. 1 1 1 
for admission of petition, 114 
on admission of petition, 115 
Production 

of documents, 401 
Promissory Note 

proof m case of unstamped, 217 
Presumption as to consideration 
for. 213 

adjudication os to title to — 
— alleged to be ben ami, 385 
Proof, see Onus of Proof. 

at the time of hearing ihe peti- 
tion, 138 
cost of, 29 4 

in case of unstamped promissory 
note, 217 

by secured creditor, 294 
for annulling transfers, 332. 357 
form of, 429 
for workmen's debt, 430 
meaning of, 224 
mode of prosing debts. 293 
power to expunge or modify. 295 
proof of debt, time limit, 221 
for interest. 290 91 
proof of debt* may be by 
affidavits. 293 
no double — , 218 
no^fresh if one rejected before. 

of inability to p«y, $7 
tender of, 216 

what amount can be proved, 217 
Proper party: see Party and neces 
*ar> party * 

Proposal 

for composition. 243 44 
when the Court should refuse to 
approve, 243 


Property, 

administration of, 277 
after-acouired property, 193 
ancesltal estate is, 1 6 
commission earned by debtor. 


dealirg with bankrupt**— with- 
out notice to receiver 164 
discovery of debtor a. 393 
distribution of, 405 
docs^ not include Irust property, : 

includes money, 55 
include* salaty, 16, 170 


Property— f Confd ) 

information regarding insolvent**, 
396 

in the possession of the Coutt, 
311 

if includes occupancy right. 16 
in sec 28 (4) does not exclude 
personal earnings, 195 
management of insolvent's pro- 
perly, by insolvent. 415 
meaning of, 12, 15. 167 
monev in the provident funds, 
193 

non-attvchable properly, 196 
omission to enter — in the 
schedule, 439 

partnership assets are, 168 69 
asset* realised by sale of the 
perishable, 306 

special provision regarding 
immoveable—, 402 
what it includes. 12. 15. 55. 167* 
76 

what property vests in the 
receiver, 167 ct *eq 
Prosecution, of the insolvent for 
offence* 440 41 

after discharge or composition, 
443 

if the Court directing— can he»r 
appeals from conviction. 447 
procedure for, 442 
sec 69 does not preclude ptose- 
cution under I r C, 436 
Protection 

anticipatory mfenm protection, 

131 

before adjudication 131 
can be granted only in respect 
of provable debts, 1 32 
creditor can oppose grant of pro- 
tection, 212 

effect of tefusal of discharge on 
petition for — . 253 
from arrest and detention, 209 
is in the discretion of the Court. 

21 1 

no automatic. 210 
of bona fiJe transactions. 36- 
protection order, 209 
protection lo the insolvent. 130 
Protection order, 209 

applies to what debt*. 209 
creditor entitled to appear and 

may *be refused for non produe- 
lion of account book*. 132 
surety not absolved because of. 
213 

not against Crown debt* 21- 
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Prelection order — fContd ) 
will protect insolvent from arrest 
and detention 209 212 
Provable debts, 223 226 
meaning of 223 224 
protection can be granted only 
in respect of 132 
what debts are not provable 225 
226 

contracts which do not give rise 
to 226 

Provident Fund, 198 

compulsory deposits in — are non 
attachable 125 

compulsory deposits in 175 198 
if the bankrupt can contribute to 

l 9 * 

Provincial, why the term has been 
adopted 2 

Provincial Insolvency Act, 
see Act Insolvency Act 
Proviso 

cannot extend a substantive pro 
vision in the Act 10 
Publication of order of adjudtca 
tion 208 

no annulment for want of 209 
in Gazette is conclusive evidence 


usive eviaenw culing 

jf the legality of the order of I Reasonable 

adjudication 209 
of annulment 240 243 
Public officer 

receiver if a— 121 370 
Public examination, of debtor 138 
object of 139 
admissibility of l 4 I 
Punishment of the insolvent tor 
offences 435 440 
Purchase money , 

Receiver can accept deferred pay 
ment of 396 

Purchaser . 

if an incumbrancer 324 25 

1 _ 324 

3ur of 321 


Railway Provident Fund 
see Provident Fund 
Railway receipts as property 174 
Rash and hazardous, speculation, 
no discharge when insolvency 
due to 261 

of interest 289 90 
Rateable distribution 306 406 

.dedication of insolvent 253 
Realisation of compensation 154 

of property 366 
Realise, meaning of 304 05 
when asset is said to be re 

305 06 r 

receiver to realise property ot 

debtor 383 

Realisation 

attachment is not 306 

,n the course of execution 3U5 

of property 366 , 

of compensation os hne 1 5J 

f.-P— 

cut.ng his application ^84 


realised 


rpeclation, 265 


rantfer n 
n good 
acquires j 

299 307 


faith 


irity over receive! 
delivery of P°s 


for appearance 122 
Re-arrest n 

after release 130 

Rebate of »nWf«« J78 

Receipt, receiver can g 
Receiver treat somi 

agreement bv « ■■ jys 

Creditors Pf* ,V 

Receiver apP'»' 1(1 

349 «s,on against 196 

adverse P 0 *" * UI| }6<» 385 

an officer of Cowl » 36 , 


a%po nied bv R~ 

Aden 387 
appeal to Court . 

appl canon 

proof 29596 


Quantum of evidei 
nbtl tv to pav 
Question creditor i 
Questions of title 
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Receiver — (Contd ) 

>3 the proper person to make an 
application for annulment 
under 3 54, 355 
appointment and removal of, 
368 

appointment of, 366 
appointment of interim receiver, 
118 

a proper party in the regular 
suit, 432 

can accept deferred payment of 
purchase money, 396 
can apply for instructions, 376 
can take indemnity for his costs, ! 

355, 394 

Cannot complete sale by certi- 
ficate, 387 

cannot make a judicial enquiry, 

cannot himself purchase any part 
of the insolvent estate, 388 
creditor has no remedy after 
appointment of, 187 
Civil Procedure Code does not 1 
apply to proceedings before, 

claim to properly seized by. 425- 
28 

commission, percentage of. in 
ci^se of mortgaged property, 

compromise by— without sanction 
of Court, 390 
costs of, 394 

delivery of possession to pur- 
chaser from, 34, 399 
Court's power to punish. 376 
Court's control over, 376 
Court as receiver, where no 
receiver is appointed, 382 
decree against insolvent not 
binding on. 353 

difference between— in insolvency 
and in action, 370 
difference between regular and 
interim 121, 378 
duties and powers of 383-84. 
385 

evidence recorded by— if can be 
acted upon, 337 

has no right to possession unless 
the sale is annulled 327 


if 


a necessary formal party to the 
proceeding against him 393 


if can seize co parcenary 
pejiy of minor sons 1 7 1 
inherent power to review 
conduct. 429 


the 


Receiver — (Conld ) 

if bound by decree against in- 
solvent, 188, 353 
if foreign property vests in, 163 
in s 52 if. includes infenm 
receiver, 309 

interference with, 376, 389 
if permission necessary to sue. 
370 

if O xxi applies to sales held by. 
45. 376, 389 

insolvent's property vests in, 162, 

370 

Interim receiver, 118, 120, 378, 
394 

is not a Court. 369, 376 
is an officer of Court, 369 
is a public officer, and notice 
under sec 80. C P.C neces- 
sary for suing him. 121, 370 
judicial enquiry cannot be en- 
trusted to. 337 

leave of Court when necessary 
for. 390-91 

liability of— for costs and 
damages, 361 

may recover payment from person 
preferred, 355 

may assist Court in framing 
schedule, 

may apply for reduction of 
entries in schedule, 295 
» may be appointed at any time, 

368 

may institute and defend suit, 384 s 
mortgage by, 389 
nature of sale by. 387 
necessary party in mortgage suit, 
201 . 287 U7 
need not sue for possession, 162 
no delegation of duties to, 336, 

369 

no privity between creditors and. 


369 

o right to benefit of execution 
against, 301 

ot a judicial officer. 385 
ot to adjudicate upon claims. 40 
ot lo encourage useless litiga- 
tion. 302, 313 


402 , . 

not affected by the doctrine or 
Its pendens, 395 
not bound by decree against in- 
solvent, 188 

not liable for damages for seizing 
property of third parlv ** ,‘lS 
instance of creditors, 374. 
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Receiver— fConfd ) 

objection against — can be waiv 
ed 430 

Official Receiver, 378 
’ Official Receiver compared with 
490 

v payment to creditor behind the 
back of 165 

position of insolvency receiver 
162 370 

permission if necessary to sue 

a— 370 

person in possession claiming 
adversely to 373 
power to continue legal proceed 
ings 392 
position of 162 
position of — on annulment 243 
power of — to remove a person in 
possession 373 

power of — to compromise suits 
396 

proceedings against 431 432 
priority of over attaching 
creditor 303 

priority of auction purchaser 
over— 307 
receipts by 389 
remuneration of 372 
report of is evidence 262 266 
337 369 

report of — if legal evidence for 
purposes of sec 53 337 
report of — no evidence to support 
a conviction 369 
res sting receiver is contempt 
377 

restoration of possession to per 
son wrongfully dispossessed by 

34 430 

»ale by 43 387 
sale by — when can be interfered 
with 430 

sale by — in contravention of 


a 60 404 
security from 372 
status of receiver 369 
suit by — in forma pauperis 395 
surprise visit by 396 
time limit for confirmation ol 
report of 433 

to take proceeding for annulmeni 
of transfer 328 , 

when property can be reduced 1 
the possession of 375 
when receiver cannot dispos.es 


a party 373 

who is to be appointed 368 
wrongfully di»P°»** M,n » 
stranger 426 


Receiver’s Report 

time limit for confirmation of 

433 

is not evidence for an enquiry 
under s 53 337 
is not evidence to sustain con 
viction 446 

is evidence for considering the 
claim for discharge 262 266 

will be presumed to be correct 
266 

Receiving order, meaning of 119 
when to be made 119 
Redemption, 

equity of 1 68 
Reduction 

insolvent has locus stand t to move 

for-of proof 251 298 
of entries in schedule 295 
effect of— on dividend already 
paid 298 
Refund, 

in case of overpayment 414 
power to order 49 
of purchase money not allowed 
even if receiver conveys no 

title 388 

Refusal, by Court to approve pro 
posal 248 

of absolute discharge 263 

reason of dec, ..on 

under . 54 359 
see Bar of Suit 
Relation . 

transfer in favour of a 

Relation back 

The doctrine of 201 
f ibe doclnnr applies <0 secs 

and 54 330 

° insolvent e.ute^2S7^ ^ 

R jli S/ ol ^ »• '» 

Jl 126 

from debl bv d .charge » 
Rrmedie 


322 


rondui 


itemeJy 


427 
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Remedy — (Con id ) 

in cases of old transactions, 332 
against the surety, 125 

Removal 

of disqualification. 453 
of receiver, 368 
of official receiver, 381 
of a person in possession, 366, 
373 

Remuneration 

of the Receiver 372 
of the Official Receiver. 379, 381 
Rent see ‘Arrears of Rent' 
a first charge, 20. 407 
n <>n acctumg— for a leasehold, 

priority in respect of, 407 
suit for— not barred by s 28 (2). 
189 

Rent decree 

is a debt to sustain a bankruptcy 
petition, 77, 91 
money due under, 14 
Repeal, of Acts, 492 
Report 

of Receiver see ‘Receiver’ and 
Receiver s Report' 
can be converted into application 
for annulment of transfer. 336 
Representative 

of deceased insolvent entitled to 
appear on the records, 113 
Receiver is not— of creditor, 369 
Repudiation 

°* 1 ° 75 rOUS pro P erl >' b y Receiver, 
Repugnancy of 
Acts, 10 

Reputed ownership, 1 89 

retention of, for certain debts, 

4 1 1 

Residence, meaning of 94, 106 
of creditors if affects questions 
ot jurisdiction 96 
of creditors to be stated in the 
petition, 100 
is a question of fact 96 
what constitutes, 94 
long residence not necessary, 94 
Re. JudicaU. in msolvency cases. 

conflict of opinion on the ques 
lion of. when claim is prefer- 
red to property seized by 
Receiver. 428 

decision of insolvency Court in j 
respect of wrongful disposses- 
sion of a stranger by the 
receiver as — . 426 


Res Judicata — (Contd ) 

dismissal of insolvency petition is 
not, 105, 152 

foreclosure decree against insol- 
vent is not — against receiver, 
188 

no res judicata as between co- 
defendants, 37 

if decision against receiver is— 
against creditors 
order declining to pronounce on 
the validity of transfer is not, 
332 

order negativing petitioning 
creditor’s right to present 
bankruptcy petition is not— 
against other creditors, 145 
Resolutions " 

decisions of committee of in- 
spection to be arrived at by — . 
421 

of creditors to accept a pro- 
posal, 244, 247 
Restoration 

of possession to person wrong- 
fully dispossessed, 34, 430 
power of, 49 
Retrospective effect, 6 
Reversion . 

of property to insolvent on annul- 
ment, 240 

Reversioners' interest 

does not pass to Receiver, 17u 
Revesting of property on annul- 
ment, 240 
Review 

Insolvency Court’s power ot, 4/. 
458 

no— by Official Receiver, 47 
of the order of annulment, 272 
of the order of refusal of div 
charge, 277 

Revision . 

of District Court's order, 26 

under sec. 75. 464. 465 

appeal out of time can be 
treated as, 476 
Rules of interpretation. 8 
Rules under the Old Act, 8 
Rules 

framed under the Act, 1 0 
power to make, 486 


Salary . 

appropriation of— of insolvent. 
195 

if property, 16. 170 
priority of, 405 
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Sale 

hr Receiver 
appeal from 
462 

by Receiver 
383 


387 

older setting aside 
not a Court sale 


by receiver in contravention of 
sec 60 404 

oy Receiver cannot be set aside 
under O xxi r 90 CPC 


by Receiver when can be inter 
fered with 376 430 
Contract Act if applies to— by 
officer of Court 396 
3?0* IVer before ' eslm 8 order 


of revenue paying property 402 
3afc Certificate 

R « e,v y 8 7 C «nnot complete sale 
Saleable interest 27 37 


in occupancy tight 38 
partnership business 38 168 
no— after vesting 165 
none in priestly office 38 
Salvage lien 20 
Sanction 

f°» suit against receiver 390 
to sue receiver is not tanta 


Schedule of Creditors — fContd ) 
to be posted in the Court house 
214 

to be settled as soon as possible 
219 

should not include non provable 
debts 220 

reduction or disallowance of en 
tries in 295 

rectification of error in 296 
Scheduled district, 6 
Schemes of arrangement 243 
when Cou t to approve and not 
to approve 244 
St bait 

Secludes himself 63 
Seclusion meaning of 63 

has no saleable interest in 
priestly office 38 
Second appeals, 465 
Second application 

' >r insolvency before discharge 

l°5 

Secret Formulas see Formulas 
debtor can be compelled to dis 
close dunng public esamino 
non 18 139 175 

Secunderabad 

district Court of is a foreign 
Court 4 
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Secured Creditor — fConfd ) 

may remain outaide the Act, 284 
not affected by testing of pro- 
perty in receiver, 160, 199- 
200 

not affected by insolvency pro- 
ceedings 199-200, 285 
not affected by composition, 250 
position of rent decree holder 
19 

realising security may prove for 
deficiency, or balance, 283, 
286 

to give up security, if he seeks 
to prove in bankruptcy, 287 
to make over surplus to receiver, 
286 

redemption of, 268 
relinquishment of security by, 
283, 287 

right of — in respect of property 
under execution not affected, 
299 

right of, to interest, 285, 286 
rights of, 284 

restrictions on the rights of. 289 
unpaid vendor is not a. 18 
when can present insolvency 
petition. 83 
zemindar as, 19 
Security 

assignment of security bond 
while suing upon it, 124 
for appearance. 122, 123 
for release, 213 
for costs, receiver's obligation to 
give 395 

from receiver 372 
money decree holders obtaining 
—in course of execution ex- 
empted from operation of s 
52. 309 

reasonable security for appear* 

money for costs of P C appeal 
may be attached 1 68 
realisation of 285 
relinquishment of 283, 267 
secured creditor to give an esti 
mate of his 75 83 
secured creditor is under no 
obligation to give up 286 
to be determined by the Court, 
124 

valuation of, and omission, to 
value, 283 
Security bond 

stamp duty on, 502 
mode of enfrrcing, 124 


Seizure 

attachment by actual, 125 
personal, see 'Arrest' 

Sentence, see ‘Conviction” 

against insolvent must be bsred 
on legal evidence, 446 
Servants, priority in respect of the 
wages of, 407 

Service of notice, to creditors, ) 1 5- 
16 

Set-off, 278 

in cases of mutual dealings and 
cross demands, 280, 281 
accounts for allowing, 282 
agreement to exclude 282 
cannot arise unless the amounts 
are ascertained, 282 
doctrine of— is based on sub- 
stantial justice, 279 
when allowable and when not. 
281 
Shares 

not affected by the rule o! 
repi'ted ownership. 193 

Shop 

closing up of, 63 
Sir lands 

of Malguzar, 174 
proprietor, upon bankruptcy 
loses proprietary rights and 
become an occupancy tenant 

of. 167. 174 

Statutory Tenancy, see Tenancy 
Small Causes Court 

subordinate to District Court. 25 
Solicitor . 

receiver’s power to employ. 
lien of, 20 . 

consent of the Committee ot in 
spection to appointment ot 

by Receiver, 421 


Specific performance 

Suit for— against receiver. 10 >3 
right to claim— is saleable. 30 
Speculations, no discharge when 
insolvency is brought on oy 
rash and hazardous. .61. 2o> 
Stamp duty , 

absence of— does not make 
bankruptcy act lose its charac 
ter. 57 , 

absence of-doea not prevent 
execution of deed from being 
an act of insolvency. 5/ 
mortgage by receiver, if exempt 
from—, 396 ... 

payable on security bond, JOi 
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Stay, adjudication how fai operates 
as 181 

Court can stay proceedings on 
(adjudication 202 
of mortgagee a suit when his 
security is challenged 287 
of pending proceedings 202 I 
of proceedings by appellate ' 
Court 48 49 

of sale or proceedings 48 
of suit or proceedings 202 
proceedings to he stayed must 
involve the relationship of 
debtor and creditor 205 
what proceedings cannot be I 
stayed 206 
Stock m trade 

assignment of — an act of bank 
ruptcy 59 
Strangers 

Insolvency Court s jurisdiction 
over 34 

mere money claim against — not 
to be enforced under s 4 35 
wrongfully dispossessed by 
receiver 426 
Subordinate Court, 23 

appeal form the order of 462 
can be invested with insolvency 
jurisdiction 23 

Court of Additional Judge if sub 
ordinate to District Court, 24 
462 63 

Deputy Commissioner of Dar 
Reeling if subordinate to Dis 
trict Judge 463 
Subrogation 

person acquiring the position of 
secured creditor by 201 
Substitution of patties 46 

of ihe representatives of the j 
deceased insolvent 112 I 

of out going teceiver by newly 
appointed receiver 394 

Substitution of petitioning ctedi 
tor by another 110 
of insolvents representative 11/ 

of parlies 46 

procedure on 111 , 

in appeal from proceeding under 

O XXI t 90 CPC where 
Judgment debtor is adjudie. 
led 37 

Succession certificate 

not neCessaiy dividend* 

Successive application for »n*ol 
vency tf maintainable 92 


Sue — (Contd ) 

leave of Court to 389 391 

Sufficient cause 

for dismissing petition 150 51 
for granting time 134 141 
for extending limitation 482 
Suits 

by or against insolvent 185 
costs of 394 

right of when barred 429 
right of — regarding after acquir 
ed property 193 
proceeding under sec 68 if in 
the nature of- 432 
see Bar of Suit Mortgage Suit 
for dividend do not lie 414 
by rece iver in forma pauperis 
395 

absence of leave no valid 

defence to Receiver*— 390 
Summary administration, 454 

framing of schedule not necessary 

in 456 

vesting of property in 455 56 
Summary procedure, 

is discretionary with the n urf 
lo adopt 454 455 
when to adopt 455 
Summoning 

of witnesses, 1 41 400 
Surety, action against 124 

contingent liability cf may bo 
proved 227 

discharged by death of debtor 
124 

■ a a creditor 13 34 5 

not absolved because of prolee 
lion order 213 

obi gation of d schargrd by 
death of debtor 1 24 
rrmrdy against >25 
whrn discharged 124 
transfer in favour of 345 
can be proceeded s t a nsr by a 

Surplus after payment of credi 
tor* 4(5 4(9 

after real ration of sctul l> Iby 
secured credtor) lo be nsjs 
over to reenter 2*6 
Rani. up. mi. n»iM,r \ a 
expectation ol a 4 19 


»«>•"”, ,6 ,’ 

ve> a light to i s< 


l ght of insolvent 
Surprise visit 

hv Receiver 396 

Sucre a dar 

of karsha ho'J c-i 
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Survivorship 

Father s debts binding upon the 
sons by, 135 
Suspense 

money held in, 228 
Suspension, of order of discharge, 

254 257. 262 

of payment an act of insolvency, I 
51 66 

of payment by one partner, 66 


T 

Tenancy 

statutory 15, 148 
Tenancy interest of insolvent, 175 
Tenant 

position of monthly — -becoming 
insolvent, 175 
Tender 

of proof 216 
Territorial Jurisdiction 
objection to, 97 
Three months 

act of insolvency within, 79 
to be reckoned acc to British 
calender, 79 

mode of computing the time 
limit of, 354 • 

Time, grant of for production of 
evidence, 1 34 
jurisdiction to extend, 47 
Time limit 

for confirmation of receiver’s 
report, 433 
for discharge, 155 
for proving debt, 221 
for application for expunction of 
entries in schedule, 297 
mode of computing, 354 
Title 

obstruction based on independ- 
ent, 375 

of Act, if can explain a doubt- 
ful clause, 1 0 

questions of, can be decided by 
Insolvency Court, 26, 31 
questions of. when not to be de 
cided, 34. 37 

Tort 

damages in tort when provable, 
225. 230 

Trade, insolvent may be allowed 
to catry on, 417 
Trader 

going abroad of — not an act 
of insolvency, 53 
Trading 

with knowledge of bankruptcy, 
261, 265 


Transactions 

effect of insolvency on antece 
dent, 299 

preferential transactions, 341 51 
protection of bona fide, 362 
which transactions are protected, 
362 

remedy in cases of old, 332 
Transfer, 3 1 7 

annulment of —receiver to take 
action for, 328 
avoidance of voluntary, 312 
before and in consideration of 
marriage, 320 

benomj transfer if an act of in 
solvency, 57 

by transferee of insolvent. 319 
effect of annulment of. 338 
for valuable consideration, 325 
in good faith is protected 321 
in favour of a purchaser or in 
cumhrancer, 321 26 
in favour of near relations, 32Z 
in favour of surety, 345 
includes a gift, 55 
more than two years old, 331 
no annulment of — along v/»th the 
order of adjudication, 71 
of property in insolvent eircum 
stances, 61 

outside jurisdiction may be an 
nulled, 316 
voidable, 326 

voidable against the receiver 

328 it J 

which transfer can be annulled. 

317-19 

with intent to delay or defeat, 57 
Transfer of Property, 1 2 
Transfer of cases, 47 
Transferee 

see Necessary party 
Transferee 

position of— redeeming a prior 
mortgage, 328 

transfer by — of insolvent. 3 1 9 
Trust . 

Fraud and fraudulent breach ol, 

275 

Trust property , 

forma no part of Insolvents 
estate, 16, 176 
Trustee 

as petitioning creditor, , 

assignment to, for benefit or 
creditors. 54 
lien of, 20 



INDEX 
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years of insolvency 312 329 Ree , liet 370 71 379 

tow to be detemuMdS * ' f of sUange . r upon annul 

transfer* more th*n-oId >>* 242 43 

sale bv receiver before 320 
U Vexatious petition* 

Unable to pay, 84. 87. 102 see compensation for 153 154 

Inability to pay Void , 

Undischarged insolvent obtaining distinction between -and void 
credit. 448 able 527 354 

Undoe preference, 345 et seq Voidable transfe/s* 326 

Unjustifiable extravagance transfer voidable at whose in 

bankruptcy through. 261 stance 327 

Unliquidated damages, if provable Voluntary payment 364 

223, 225, 227 . Voluntary transfer, avoidance of. 


Unable to pay, 84, 87. I 02 see 
Inability to pay 

Undischarged insolvent obtaining 
credit. 448 

Undue preference, 345 et seq 
Unjustifiable extravagance 
bankruptcy through. 261 


Unpaid purchase money, vend 
ben for, lb 

Unpaid vendor’* lien, 18. 183 


Valuable consideration, 

does not necessarily raise pre- 
sumption of good faith. 352 
"hat 325 

transfer for, when voidable, 352- 
53 

when protected. 312, 325 
Valuation of Security 
if can be amended, 289 
Variation of allowance, 418 
Vendor, 

decree for sale obtained by un- 1 
Paid. 395 

hen of, for unpaid purchase 
money 18. 20. 153 
Venue of Court 

for trying the offence of oblain- 
mg false credit, 450 
Verification, of petition. 98 
amendment of, 79 
Vest 

property — upon adjudication. 


312 

when voidable. 312 
within two year*, 329 
Vote* , 

decision of the committee of 
inspection to be arrived at 


Wages, of clerk, servant or labour- 
er, priority of. 405, 407-08 
Waiver 

estop* party from re agitating 
hi* objection* against Recei- 
ver. before insolvency Court. 

430 , 
regarding act of insolvency, 54, 


property— upon 
162 62. 370 
•he estate does 


1 the Official Receiver, 380 Warrant Case 


of objection as to want of leave 
of Court, 186 
Warrant 

of arrest, 122 

Court can give delivery— for put- 
ting purchaser into possession, 
39 

for arrest of person refusing in- 
formation, 397 


sons interest do not— on the ad j a case under «ec 69 •» a. 440 
" judication 0 f father, 171-72 I Warrant of possession 
insolvent estate may be vested I execution of, 45 
in stranger on annulment, 240, Wife 
242 43 see Mahomedan wife 

vesting relates back, 371 gift to, 321 

vesting of property in summary right of — paying premium* on 
administration, 455-56 the policy of her husband, 411 

vesting order, 164, 370. 371 Wilful neglect 

effect of. 164 no charge for— to maintain, upon 

msy be an abuse of processes, 33 bankruptcy, 276 
Vesting of estate when odjudica- Will , 

»•?« by Official Receiver, insolvent’s right to surplus may 
j 488 89 (footnote) be devised by, 419 
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Willingness 

declaration of, 100. 103 
Withdrawal, of petition, [06 
of Cases, 47, 48 
appellate Court*3 power of, 48 
effect of order of, 107 
infant can withdraw, 1 07 
leave to withdraw cannot be 
limited by condition, 107 
leave to withdraw is discre 
tionary, 108 
of proceeding, 47, 48 
no withdrawal after adjudica- 
tion 107 

no withdrawal without leave, 
106 
Witness, 

expenses of, 400 
residing 200 miles away, 129 
summoning and attendance of, 
141 


Witness — fConld ) 

summoning and examination of 
— lor discovery, 400 
summoned for private examina- 
tion, 401 

when may be represented by 
legal practioner, 401 
Words and expressions 
interpretation of, 12 
Workman's Compensation Act 
compensation payable under, 406 


Written instrument 

interest for debt payable by. 292 


z 


Zemindar 

not an agriculturist, 197 
of Oudh. if a secured creditor. 






